Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


k  ^ 


\ 


*k*        * 


r 


Iftt 


ioniT 


REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 


Supreme  Court  of  SluDicature 


AND    IN   THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


rrnfi  correction  of  errors, 


IN  THE 


STATE   OF  NEW-YORK. 


BY     WILLIAM    JOHNSON, 

COUVSELLOR     AT     LAW. 


YOL.    XIX. 


AeconH  fitiftfon;  toftl)  atHKtfoiial  Watts  vitH  ftefetencn. 


NEW   YORK- 
BANKS  &  BROTHERS,  LAW  PUBLISHERS, 

Na  144  NASSAU  STREBT. 
ALBANY:    4*15  BROADWAY. 


.iti 


^^.H^*) 


SOUTHERN  DISTRICT  OF  NEW-YORK,  m. 

Bi  IT  REMEMBERED,  Flial  OD  Uio  uzth  daj  of  December,  in  the  forty-seventh  year  of  the  Indepen- 
dence of  the  United  States  of  America,  William  Joursoh,  of  the  said  district,  hath  deposited  in  this 
office  the  title  of  a  book,  the  ri^ht  whereof  he  claims  as  author,  in  the  words  and  figures  following,  to  wit  i 

"  Reports  of  Cases  v^ed  and  determined  in  the  Supreme  Coort  of  Judicature,  and  in  the  Court  for 
the  Tnal  of  ImpeaUaneats  and  the  Correction  of  Errors,  in  the  Stale  of  New-York.  By  William 
Johnson,  Counsellor  at  Law.    Vol.  XIX.'' 

In  conformity  to  the  act  of  the  Congress  of  the  United  Slates,  entitled,  "  An  Act  for  the  encouragement 
of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  times  therein  mentioned  ;"  and  also  to  an  act,  entitled,  "  An  Act  supplementary  to 
an  act,  entitled,  An  Act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and 
books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  extending 
the  benefits  thereof  to  the  arts  of  designing,  engraving  and  etching  historical  and  other  prints." 

JAMES  DILL, 

Clerk  of  the  Southern  Dutriet  of  New- York. 


JUDGES 

OF 

THE     SUPREME    COURT    OF    JUDICATURE 

OF 

THE  STATE  OF  NEW-YORK, 

I>UB.IHfi    THE    TIME  OF 

THE  NINETEENTH  VOLUME  OF  THESE  REPORTS. 


AMBROSE  SPENCER,  Es<t.  Chief  Justice. 
WILLIAM  W.  VAN  NESS,  E«q, 
JOSEPH  C.  YATES,  Esq. 
JONAS  PLATT,  Esq. 
JOHN  WOODWORTH,  Esq. 


Attorney  General. 
8AHUE1.  A.  TALCOT,  Esq.  appointed  February  I2th,  J 821 


TABLE 


O^TBB 


K  A  M  £  S     OF     THE     CASES 


REFOBTBD  IN-  TAC  NINSTBENTH  VOLUME. 


The  letter  v.  follows  the  n«ine  of  the  Plaintiff. 


AdamSy  Elj  v.     • 
Alexander,  Sullivan  v. 
Allen,  Lathrop  ▼. 
Allen's  Lessee  r.  Bell 


31^  America,  Bank  of,  Woodworih  v.  -  301 

233  Andrews  v.  Montgomery       -        -  162 

229  Auburn  Bank  v.  Weed         -        -  300 
168 


B 


Bailey,  Willis  v.  -      '  -        -  268 

Barney,  Home  r.  -  -  -  247 
Bank  of  America,  Woodworth  v.  -  391 
Bell,  Bowen  v.  -  •  -  -  39Q 
Belden,  Clark  v.  -        -        -  174 

Bell,  Jackson,  ez  dem.  Allen,  v.  •168 
Bellows  r.  Pearson  -  -  -  172 
Benedict,  Starr  v.  •  -  -  455 
Bigelow  r.  Steams  -  -  39.  168 
Bissel  Y.  Drake  ...  •  66 
Blancfaard,  Pardee  v.  -  -^  -  442 
Bkwm,  Slee  v.     -        -        -        -  456 


Bowen  v.  Bell  ....  390 
Booth,  Evertson  v.  •  •  -  486 
Briggs  V.  Dorr  -  -  -  -  95 
Brock  way,  Filkins  f.  -  -  -  170 
Brooklyn,  Trustees  of,  CTdall  v.  .175 
Brown,  Seymour  v.      -        -        -    44 

,  Henry  v.         -        -        -    49 

,  Webb  V.         -        -        .  453 

,  Sellick  V.        -        -        .  271 

Bronson,- Jackson,  ex  dem.  Curtis,  v.  325 
Buchanan  ▼.  Curry  ...  137 
Butler  Y.  Kent      •        •        -        -223 


Campbell,  Jackson,  tz  (/«ffi.Center,  t.  281 
Center's  Lessee  ▼.  Campbell  -  281 

Chandler  v.  Herrick     ...  129 
Chapman  v.  Murch      ...  290 
,  Jeffeison  County  Bank  v.  322 
Chatham,  Overseers  of  Poor  of  ^ 

Overseers  of  Middlefield        -    50 
Christy,  P«try  v.  .        .        *    53 

Chenango  Bank  v.  Curtiss    -        •  326 


Clark  T.  Belden  - 
■  v.  Dutcher 

Coats  V.  Stewart 
Colegrove,  Oppie  v. 
Coon^v.  Snyder 
Coman  v.  Merrill 
Curtiss,  Chenango  Bank  v. 
Curry,  Buchanan  v.     -^ 
Curtis,  Trotter  v. 


n4 
246 
298 
124 
384 
277 
326 
137 
160 


ri 


TABLE  OF  CASES. 


D&verne,  Johnson  t. 
Dayton,  Skinner  v. 
Deyo  V.  Waggoner 
Dickenson  ▼.  Rogers 
Dorr,  Briggs  v.    - 


D 

-  134  Doe  ?.  Peafield    - 

-  513  Doremus  v.  Seldea 

-  241  Drake,  Bissel  v.   - 

-  279  Drum,  St  Regis  Indians  ▼. 

-  95    Dutcher,  Clark  v. 


303 
213 
66 
127 
246 


Early  v.  Mahon 
Eklwards,  Wood  v. 
Ely  Y.  Adams 


E 

147  Erwin  v.  Schriver 
205  Evertson  v.  Booth 
313 


379 
466 


Filkins  r.  Brockway 
Foot  r.  Sabin 
Foot,  People  v,    - 
Foster  r.  Rhoads 


170  Fox,  Kirkham  v. 

154  Forbus,  Matthison  t. 

58  Ford  ▼.  Stuart     - 

191  Furman  v.  Knapp 


126 

292 
342 

248 


Gardner  ▼.  Miller 
Gibbons,  Manahan  ▼. 


G 

-  188    Grant,  Stebbins  t. 
109.  427    Guille  v.  Swan     - 


19C 
381 


H 


Hanford,  United  States  v.  -  -  173 
Hardenbergh,  Osterhout  ▼.  -  -  266 
Harris,  Judah  v.  -        -        -  144 

Ilartwell  v.  Root  ...  345 

Hawkins  t.  Stark  -  -  -  305 
Hamilton,  Van  Ness  r.  •  -  349 
Henry  v.  Brown  -        -        -    49 

Herkuner,    Supervisors  of,  John- 
ston V.  ....  272 


Herrick,  Chandler  r.  •  •  -  129 
Hinman,  Perkins  v.  .  •  -  237 
Home  V.  Barney  ...  247 

How,  Jackson,  ex  dem  Yates,  t.  -  80 
Howard,  Nickerson  v.  -        -  113 

Howell,  Wells  v.  -        -        -  385 

Hull  Y.  Oneida  Supervisors  -  259 

Hurd,  Ludlow  v.  ...  218 


Jackson,  ex  dem.  Allen,  v.  Bell     -  168 

Center,  v.  Campbell  281 

Curtis,  V.  Bronson     325 

— — — ^  Le  Grange,  v.   Le 

Grange         •        -        -        -  386 
M'CIoughry,      v. 


Skeels 


-  198 


Jackson,  ex  dem.  Pinkney,.  v.  Pell  •  270 

Yates,  v.  How       -    SO 

Jefferson  County  Bank  v.  Chapman  322 
Johnson,  Vibbard  v.     -        •        -    77 

.V.  Daverne       ...  134 

Johnston  v.  Herkimer  Supervisors    272 
Judah  V.  Harris   •        -        •        -  144 


K 


Kauffman,  Whallon  v. 
Kelsey,  Myers  r. 
Kent,  Butler  r.    - 
Ketcham,  Nichols  y.     • 
King  V  Lenox     • 


-  97 
.  197 
.  223 
84.167 
.235 


King  V.  Parks 
Kip,  Tuttle  V.      - 
Kirkham  v.  Fox 
Knapp,  Furman  ?< 


-  375 
.  194 
.  126 

-  248 


TABLE  OP  CASES. 


VII 


Laurens,  Overaeers    of  Poor    of, 
Pompej,  Orerseers    of  Poor 

of  r. 238 

Lathrop  v.  Allen  ...  229 

Lee  V,  Woolsey  -        -        -  319 

Lefevre,  Merritt  t.       -        -        -  265 


Le  Grange,  Jackson,  ex  dem.  Le 

Grange,  v.    -        -        -        -  386 

Lenox,  King  v.    -        -        -        -  235 

Loomis  r.    Jackson,  ex  dem.  M*- 

Naughton     -        -        -        .  449 

Ludlow  V.  Hurd  -        -        -218 


M 


M'CIoughry's  Lessee  v.  Skeels  198 

M'Naaghton's  Lessee,  Loomis  v.  449 
Mahon,  Early  v.  -        -        -  147 

Matthison  v.  Forbus  ...  292 
Manahan  t.  Gibbons  -  •  109.  427 
Marsh,  Matter  of  -  -  -  171 
Martin,  Mills  v.  •  •  •  -  7 
Merrill,  Coman  r.  -  -  -  277 
Mechanics'  and  Farmers'  Bank  ▼. 

Smith  -        .        -        -  115 

,  Staart  y.  496 

Mechanics'  Bonk  v.  Minthorne  -  244 
Merritt  v.  Lefevre        -        -        -  265 


Middlefield,  Overseers  of  Poor  of, 

Chatham,  Overseers  of,  v.      -    56 
Mills  V.  Martin    ....      7 

,  StilweU  r.  -        -        -        -  304 

Miller,  Gardner  r.        -        -        -  188 

,Tuxbaryr.         -        -        -311 

Minthorne,  Mechanics'  Bank  v.  -  244 
Moakley  v.  Riggs  -  •  -  69 
Montgomery,  Andrews  v.  •  •  162 
Moor,  Reab  v.  •  -  -  -  337 
March,  Chapman  v.  -  -  •  290 
Myers  v.  Kelsey  -        -  -  197 


N 

Newburgh,  Trustees  of,  Powell  v.     284    Nichols  v.  Ketcham 
New-York,Corporation  of,  Stryker  v.  179    Nickerson  v.  Howard  - 


Oneida,  Supervisors  of,  Hull  v. 
Oppiev.  Colegrove 


O 

-  259    Osterhout  v.  Hardenbergh 

-  124 


-    84.  167 
.  113 


-  266 


Pardee  v.  Blanchard     - 

. 

-  442 

Pell,  Jackson,  ex  dem.  Pinkney,  v.    270 

Parks,  King  v.     - 

. 

.  375 

Petry  v.  Christy   ....    53 

Payne,  Swartwout  v.    - 

m 

.  294 

Pinkney's  Jjessee  v.  Pell       -        -  270 

Palmer  v.  Wylie  - 

» 

.  276 

Pompey,  Overseers  of  Poor  of  v. 

Penfield,  Doe  v.  - 

. 

-  308 

Overseers  of  Laurens     -        -  238 

Pearson,  Bellows  v. 

'• 

.  172 

Powell  V.  Trustees  of  Newburgh   -  284 

Perkins  v.  Hinman 

. 

.  237 

Putnam  v.  Westcott     ...    73 

People  V.  Foot     - 

• 

.    58 

^ 

Randall  v.  Van  Yechten 

. 

R 

-    60    Riggs,  Moakley  v.        -        -        •    69 

Reab  v.  Moor 

• 

-  337 

Rogers,  Dickenson  v.  -        -        -  279 

Rhoada,  Foster  v. 

- 

.  191 

Root,  Hartwell  v,         -        -        -  345 

Sabin,  Foot  v.      -        -        - 
St.  Regis  Indiana  v.  Drum   • 


S 

-  154    Scott,  Utica  Insurance  Company  v.      1 
.  127    Schriver,  Erwin  r.       -        -       -  379 


VIU 


TABLE  OP  CASES. 


Seidell^  Dorcmos  ?.  -  -  .  213 
Sellick  V.  Brown  -  -  •  •  271 
Sejnnoar  r.  Brown  -  *^  -  44 
Skinner  t.  Dayton  .  •  •  513 
Skeels,  Jackaon^  ex  tUm,  H'Cloug]^ 

ry,  V. 198 

Slee  Y.  Bloom  ....  45Q 
Smith,  Mechanica'  and  Farmera' 

Bank  t.  •  -  -  -  115 
Snyder,  Coon  v.  -  -  -  -  384 
Stark,  Hawkins  t.  •  •  -  395 
Starr  ?.  Benedict  ...  455 


Steams,  Bigelow  r.  -  -  39.  168 
Stebbins  ¥.  Grant  -  -  -196 
Stewart,  Coats  Y.  -        -        -298 

Stryker  y.  Corporatioaof  New-York  179 
Stilwell  Y.  MiUs  .  .  .  .  304 
Staart,  Ford  y.  •  -  -*  -  342 
Stuyvesanty  Underwood  y.  -  -  181 
Stuart  Y.  Mechanics'  and  Farmers' 

Bank 496 

SuUiYan  y.  Alexander  -  -  -  233 
Swan  Y.  Guille  ....  381 
Swartwout  y.  Payne     -        -        -  294 


Trotter  y.  Cartis  - 
Tuitle  Y.  Kip 


Ddall  Y.  Trustees  of  Brooklyn 
United  States  y.  Hanford 


160     Tuxbury  y.  Miller        ^       »       -  311 
194 

U 

175    Underwood  Y.  StuyYesant     *  181 

173    Utica  Insurance  Commaiy  y.  Scott      1 


Van  Ness  y.  Hamilton 
Van  Vechten,  Randall  y. 


Waggoner,  Deyo  y. 
Webb  Y.  Brown  - 
Weed,  Auburn  Bank  y. 
Wells  Y.  Howell  - 
Wendell,  Matter  of 
Westcott,  Putnam  y.    - 


349    Vibbard  y.  Johnson 

.        •    77 

60 

w 

241     Whallon  y.  KaufTman  - 

.    97 

453    Willis  Y.  BaUey    - 

.  2r>8 

300     Woodworth  y.  Bank  of  America    -  391 

385     Wood  Y.  Edwards 

•  205 

153    Woolsey,  Lee  y.  - 

-319 

73    Wylie,  Palmer  y. 

.        -27P 

Tates*  Lessee  v.  Hew 


•    80 


! 


CASES 

ARGUED  AND  I^TEBMINED 

IK    TRC 

or  THE 

STATE   OF   NEW-YORK, 

MJLt    TXRV,     1821  y     IN    TBX    FOBTT^FIVTH    TBAB    OW    O0B 

IllBEPENDBirCE* 


ThB  UtICA  IlfSVRA^CE  GoMPANY  OgOmst  ScOTT, 

THIS  was  an  action  of  asmimpsU  against  the  defendant,  The  unm 
at  endorser  of  a  promissory  note  for  800  dollars,  dated  June  ^^'  Compa- 
26, 1818,  made  by  Jame$  M'Nnmaray  payable  to  F.  Stranor  ^'  ^Xri^S 
Aan,  or  order,  sixty  days  after  date,  at  the  office  of  the  Vtica  by  law  to  be- 
IfMuitance  Company ,  and  endorsed  by  Stranahan  to  the  de-  come  proprie- 
fendant  who  endorsed  the  same  to  the  plaintiffs,  &c.  The  ^,  ^^  c^^a 
defendant  pkaded,  that  the  plaintiffs  ought  not  to  have  or  f^,  the  pari 
maintain  their  action,  &c.,  because  on  the  \st  of  September y  poee  of  issuing 
1816,  the  plaintiffs,  unauthorized  by  law,  and  contrary  to  the  P<^^^>  receiv- 
farm  of  the  act  in  such  case  made  and  provided,  did  subscribe  ^funf**^}^ 
to  and  become  members  of  an  association,  institution,  or  com-  counts,  or 
peny,  and  did  become  the  proprietors  of  a  bank  or  fund  for  tnmsactingany 
the  purpose  of  issuing  notes,  receiving,  deposits,  making  dis-  oAer  business, 

rated  bmhs  may  lawiUly  de,  any  note  diacovited  by  tbeoiy  or  aeeurity  taken  for  money  len., 
3ic  is  void*  wiUiin  the  meanbg  of  the  act  (aesk  86.  ch.  71)  te  restrain  unincorporated  bankbig 
asMwiations.     (2  A".  R.  X.  224.     [1  Rtio.  Stat  712,  sec.  5.])  (a) 

(a)  Vide  UHca  Imuratue  Company  n  Bioodgood^  A  WendelVs  Rep.  6S2. 
Same  v.  Caidi/otllt  S  Ibid.  296.  The  JSTortH  River  Imurance  Company  ▼. 
Lawrence,  8  Ibid.  482.  Reach  t.  Fulton  Honib,  Ibid.  078,  UUca  Ruu- 
ranee  Company  r^  JBkuUf  1  Ibid.  66.  UUea  Immrtmeo  Company  t,  Kip^  9 
Cowem^o  Mop*  20.  ^et^York  Fkeman  Luuruftce  Company  v.  Slurgeop 
2  Ibid.  664. 

Vol,  XIX.  2  9 


1  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  counts,  and  transacting  all  other  business  which  incorporated 
May,  1821.     banks  may  and  do  transact,  by  virtue  of  their  respective  acts 

I^^^^TimTco.  ^^  incorporation ;  and  that  in  pursuance  of  such  unauthorized, 

v«  illegal  and  corrupt  intent,  tlie  plaintiffs,  afterwards,  &c.,  *al 

Scott. ^      17/ica,  &c.,  established  an  office  or  banking  house,  and  issued 

1*2]  notes,  received  deposits,  and  made  discounts,  &c.,  and  on  the 

26th  of  JunCf  1818,  when  the  note  above-mentioned  was  made 
and  endorsed  for  the  benefit  of  the  makers,  and  with  the  intent 
to  have  the  same  discounted  by  the  plaintifis,  for  his  benefit, 
at  the  office  or  banking  house  of  the  plaintifis,  so  illegally 
cstabUshed  at  Uticay  &c.  That,  afterwards,  on  the  said  26th 
of  JunSy  1818,  the  said  James  M'Namara  presented  the  said 
note,  so  endorsed,  to  the  plaintiffs,  at  their  said  office  for  dis- 
count, and  the  plaintiffs,  then  and  there,  accepted  the  said 
note,  and  discounted  the  same  for  the  benefit  of  M.  "  By 
means  whereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  note,  and  the  said  endorsement  so  made 
thereon,  by  the  defendant,  were  and  are  void,  and  of  no  force 
and  effect  in  the  law,  &c.,  with  a  verification,  &c.  To  this 
plea  the  plaintiff's  replied,  that  by  an  act  passed  the  29th  of 
Murch,  1816,  the  said  Utica  Insurance  Company  was  consti- 
tuted and  declared  to  be,  from  the  passing  of  the  act  until  the 
first  Tuesday  of  July,  1836,  a  body  politic  and  corporate,  dLc, 
and  that  by  virtue  of  the  said  act,  they  still  continue  a  body 
politic  and  corporate,  6lc,  That  by  the  provisions  of  the  said 
act,  among  other  things,  the  directors  for  the  time  being,  were 
empowered,  among  other  things,  to  invest  by  loan  the  funds 
of  the  corporation  which  the  business  of  insurance  might  not 
actively  employ ;  and  that  the  said  Utica  Insurance  Company 
so  having  funds  on  hand  which  the  business  of  insurance  did 
not  actively  employ,  did  on  the  said  26th  of  June,  1818,  loan 
to  the  said  James  M'Namara  a  certain  sum  of  money  out  of 
the  funds  of  the  said  company,  and  did,  then  and  there,  receive 
and  accept  from  the  said  M.  the  said  promissory  note  described 
in  the  first  count  "bf  the  plaintiff^'s  declaration,  and  so  endorsed, 
as  aforesaid,  as  security  for  the  money  so  loaned,  as  by  the 
provisions  of  the  said  act  they  had  a  right  to  do ;  without  this, 
that  before  the  making  of  the  said  note,  dLC,  the  said  plaintiffs, 
unauthorized  by  law,  and  contrary  to  the  form  of  the  act  in 
such  case  made  and  provided,  did  subscribe  to  and  become 
members  of  an  association,  institution,  or  company,  and  pro- 

1*3]  prietors  of  a  bank  or  fuiid  for  the  purpose  *set  forth  in  the  said 

plea ;  and  this  the  said  plaintiffs  are  ready  to  verify,  wherefore 
they  pray  judgment,  and  their  damages,  &.c. 

The  defendai^ts  demurred  to  the  replication ;  and  assigned 
for  causes  of  demurrer,  that  the  plaintiff,  in  their  replication, 
have  not  confessed  and  avoided,  traversed  or  denied,  that  the 
plaintiffs,  as  set  forth  in  the  first  count  of  the  declaration,  did 
10 
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illegally  and  corruptly  establish  an  office  or  banking  house,  and  new-toioi, 
issue  notes,  receive  deposits,  and  make  discounts,  <fcc.  (as     **"y;  i82i. 
stated  in  the  plea.)  UncAiiis.ck;  • 


V. 

Scott. 


Taleot,  in  support  of  the  demurrer.  The  traverse  in  the 
replication  is  as  to  facts  which,  if  found  by  a  jury,  would  not 
put  an  end  to  the  cause.  It,  also,  puts  in  issue  matters  of  law, 
and  matters  of  fact.  Besides,  it  should  have  denied  that  the 
plaintiflfs  did  take  and  discount  notes,  modo  et  forma.  (15 
Johns.  Rep.  358.    2  N.  R,  L.  284.) 

N.  WiUiafM,  contra.  1.  The  plaintiffs  state  the  grounds 
on  which  they  were  authorized  to  take  and  discount  notes,  as 
inducement  to  the  traverse.  The  only  material  fact  in  the  plea 
which  would  lead  to  an  issue  is  traversed.  The  replication 
admits  or  avoids,  or  denies  every  material  fact ;  and  this  is  all 
that  is  required  by  the  rules  of  good  pleading.  (1  Chitty  PL 
586*  595.)  The  plaintiffs  are  not  technically  estopped  by  the 
judgment  on  the  information  against  them.  (10  Vin.  Abr. 
446.     Co.  IML  352.  a.    2  Johns.  Rep.  382.) 

2.  The  plaintiflfs  are  not  within  the  provisions  of  the  restrain- 
ing act  of  1804,  revised  in  1813,  (1  N.  R.  L.  234^  which  is 
highly  penal,  and  to  be  strictly  construed.  (1  Bl.  Comm.  88, 
89.  Doug.  706.)  That  act  included  unincorporated  associa* 
tions  only.  The  Court  so  decided  in  Bristol  v.  Barker;  (14 
Johns.  Rep.  206 ;)  and  in  the  case  of  The  People  v.  The  Utica 
Insurance  Company y  (15  Johns.  Rep.  381,)  they  held  that  a 
corporation  was  not  within  the  terms  of  the  act.  If  so,  then 
the  plaintiffs  are  governed  by  the  rule  in  Barker* s  case,  in 
which  the  Court  said,  that  the  defendant  being  an  individual, 
he  did  not  come  within  the  act ;  and  a  corporation  is  a  person 
in  law.  (2  Johns.  Rep.  379.  1  Mass.  Rep.  167.)  The 
♦intention  of  the  act  is  to  be  discovered  from  the  cause  of  [*4] 

making  it.  In  1803,  certain  associations  were  formed  in  the 
city  of  New-York,  to  carry  on  banking  business,  without  any 
charter  of  incorporation  for  that  purpose ;  and  this  act  was 
passed  in  1804.  The  tUle  and  preamble,  also,  show  that  the 
intent  wad  to  restrain  such  unincorporated  associations.  (2 
Cranch,  386.  400.)  Corporations  were  left  to  the  restraints 
and  provisions  of  their  particular  charters.  Beven  days  after  the 
revision  of  the  act  in  1813,  ''  The  Flushing  Manufacturing 
Company, ^^  was  incorporated  with  express  restraints  ;  and  the 
like  restraints  have  been  inserted  in  almost  every  charter  of 
incoqx>ration  since.  In  the  act  of  J816,  {sees.  39.  c.  223,) 
the  words  persons  and  corporation  are  introduced,  but  they 
were  not  used  in  the  restraining  act  of  1813,  which  shows  that 
(he  legislature  knew  what  terms  to  employ  to  express  their  in- 
tent.   Again;  in  the  act  of  1818  (sees.  41.  c.  236,)  persons 
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fiEW^YOBK/  and  carparmUanM  are  expressly  restrained.    But  if  they  were 
Afay,  issxT    included  in  the  CotrmeF  act  of  1813,  what  occasion  was  iherH 

UricAi«0.Ga  ^^  ^^Y  ^^^  statute  on  the  subject  ?    That  act,  ako,  declares^ 
V.  that  ^^  it  shall  not  be  lawful  after  Augitst"  6lc.  ;  plainly  imply- 

^^^^'  ing,  that  in  the  opinion  of  the  legislature  it  was  lawful  before. 
Again ;  Aese  acts  are  in  derogation  of  conunon  law  rights ; 
and  this  Court,  therefore,  in  McQueen  v.  MiddUtcum  J&rni^ 
faduring  Campanyf  (16  Johns.  Rep.  7,)  say  that  in  such  a 
case  ^^  the  statute  ought  not  to  be  carried  further,  by  ecMtstruc- 
tion,  than  the  plain  and  manifest  intention  of  the  legislature  indi* 
cates."  In  construing  the  restraining  clause,  the  present  Chief 
Justioe,  in  the  case  of  The  People  v.  The  Utica  huurance 
Company  J  places  the  pcHUt  on  this  strong  ground.  "  The 
offence  prohibited,"  he  says,  ^^  by  this  act,  consists  in  sub- 
sciibing  to,  or  becoming  a  member  of,  any  association,  or  pro-* 
prietor  of  any  bank  or  fund,  unauthorized  by  law  for  banking 
purposes.  But  if  the  subscribing  to,  or  becoming  a  member 
or  coproprietor  of,  any  Aind,  is  authorized  by  law,  then  the 
issuing  notes,  receiving  deposits,  and -making  disoounta,  i»  no 
violation  of  the  act." 

3.  The  decision  in  15  Johne.  Rep.  358,  does*  not  conclude 
the  plaintiffs  in  this  case.    The  grounds  of  that  decision  were, 

[**  5  ]  that,  "  The  right  of  banking,  since  the  resUmning  *act,  had  be- 

come a  frav^hiee^  that  can  be  exercised  by  those  companies 
only  who  can  show  a  grant  from  the  legislature."  The  object 
was  to  prohibit  certain  acts,  not  to  enforce  penalties  or  forfeit** 
ures.  Nothing  is  said  in  that  case,  indicating  aa  opinion  that 
the  plaintiffs  had  incurred  the  penalties  of  the  resUaining  act. 
It  does  not  follow,  that  because  the  plaintiffs  were  prohibited 
from  exercising  banking  powers,  that  they  could  not  transact 
their  other  business,  or  do  such  things  as  any  individual  or 
person  might  lawfully  do. 

4.  The  charter  of  the  plaintiffs  confers  powers  wholly  at  va- 
riance with  the  notion  tluit  they  are  obnoxious  to  the  penalties 
of  the  restraining  act.  The  late  Chief  Justice,  (15  Johns.  Rep. 
384,)  said,  "  The  surplus  funds  may,  no  doubt,  be  loaned  at 
interest."  '^  A  bond  or  note  given  to  the  corporation  on  a  loan 
of  money,  creates  a  debt  due  to  them,  and  the  pavment  may 
be  secured  by  mortgage,"  &c.  (p.  385.)  Again,  he  says,  (p. 
386,)  "  The  stockholders  may  vote  to  discontinue  the  business 
of  the  corporation,  and  in  such  case  the  direek>rs  are  required 
to  call  in  their  funds,"  &c.  ^'  But  nothing  further  is  imfdied 
or  inf^red  from  this  authority  or  direction,  them  that  the  cor- 
poration mav  make  loans,  and  have  debts  due  to  them." 
^^  They  may  have  debts  due  to  them  for  premiums  and  other- 
wise ;  and  it  has  been  shown  that  they  may,  al^,  loan  money." 
This,  was  the  opinion  of  the  whole  Court*  If,  then,  the  plain- 
tiffs may  loan  money,  and  thus  creatis  debts^  efcalt  they  not  have 
la 
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the  power  to  collect  Ae  debts  due  to  them?  Does  the  act  new-york, 
subject  them  to  penalties  or  fbrfeitures,  fot  exercwing  powers  JJJj^jJl^V 
confessedly  given  to  them?  The  very  note  in  question  was  UticaIws.Co. 
taken  formoney  loaned  by  theplaintifisoutofthetrsurplusfunds.  v. 

Tcilcoi.  in  reiily,'Baid,that  the  decision  in  15  Johns.  Rep.  358. 
394,  settled  the  principle,  that  inearporated  companies  were 
within  the  restraining  act.  Thompson,  Ch.  J.  in  that  case, 
says.  '^ AHhough  llie  restraming  act  does  not,  in  terms,  include 
incorporated  companies,  d^c,  yet  the  term '  persons'  there  used, 
will  embrace  incoVpoxatk  «^^ptti»ie«  in  the  prohibition."  And 
when  it  is  said  that  the  ^plaintiffs  may  loan  their  surplus  money,  [  ^  6  J 

the  position  is  qualified  l^  adding,  that  they  cannot  lend  money 
for  banking  purposes.  The  plea  alleges,  that  the  loan  on 
•this  note  waes  for  ba»king  purpo0^8,  and  the  plaintiffe  should 
have  traversed  that  fact. 

Per  Cmiam.  The  replication  is  bad,  for  the  causes  set  forth 
in  the  demurrer ;  it  does  not  traverse  or  deny  the  facts  in  the 
plea,  nor  does  it  introduce  any  new  fact  in  avoidance  of  the  Tacts 
stated  in  the  plea.  (1  Ckiity  PI  587,  &c.)  This  brings  the 
case  back  to  die  plea.  In  the  case  of  J7te  Peopk  v.  The  Uii- 
ca  £it.  Co.,  ^15  Johns.  Rep.  358,)  it  was  decided  that  the  act 
of  incorporation  did  not  authorize  the  company  to  institute  a 
bank,  issue  bills,  discount  notes,  aAd  receive  deposits  ;  and  that 
the  company  having  exercised  those  powers,  had  usurped  the 
franchise  of  banking ;  and  a  judgment  of  ouster  was  accor- 
dingly rendered  against  them.  The  restraining  act,  (2  N.  JR. 
£r.  234. 6. 8.  (1  Rev.  Siai.  712.  sec.  5,])  declares,  that  all  notes 
and  securities  for  the  payment  of  money,  or  the  delivery  of 
property,  made  or  given  to  any  such  association,  institution,  or 
company,  not  attthorized  as  aforesud,  shall  be  null  and  void. 
The  same  statute  declared  it  to  be  vniawful  for  any  person  un- 
authorized by  law,  to  subscribe  to  or  become  a  member  of  any 
association,  or  proprietor  of  any  bank  or  fund,  for  the  purpose 
of  issuing  notes,  receiving  deposits,  making  discounts,  or  trans- 
acting any  other  business  which  incorporated  banks  naay  or  do 
transact,  by  virtue  of  their  respedive  acts  of  incorporation ;  and 
it  ittfiiclB  a  penalty  of  1,000  dollavs  for  a  violation  of  the  act. 
If  die  plaintiffs  became  proprietors  of  a  fund  illegaHy,  and  in 
violation  of  the  restraining  act,  ft  follows  inevitably  that  ull 
notes  given  to  theih,  for  tlie  purpose  of  being  discounted,  and 
actually  discounted,  ia  contrav^itioa  of  the  act,  are  null  and 
void.  That  thev  did  become  proprietors  of  a  fond  ili^aily  and 
in  vio  ation  of  the  restraining  act,  has  been  solemnly  decided 
m  the  case  referred  to  ;  and  m  that  decision  the  plaintifis  have 
acquiesced.  In  analogy  to  die  statute  against  gamins,  the 
notes  and  securities  are  absolutely  void,  into  whatever  hands 
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HEW- YORK,  they  maj  pass ;  but  there  is  a  material  distinction  between  the 

May,i8M.  ^  *8ec.urity  and  the  contract  of  lending*    The  lending  money  is 

MiLLf       not  declared  to  be  void,  and  therefore  wherever  money  has 

V-  been  lent,  it  may  be  recovered,  although  the  security  itself  is 

Doug.  736.)     Here,  the  action  is  on  the  security ;  and  as  that 
is  declared  to  be  void,  the  plaintiffs  cannot  sustain  their  action 

Judgment  for  the  defendant.  (<i) 

(a)  Vide  The  UHea  Jn$.  Co.  r.  Scott,  6  Cow.  Rtp.  6M. 


Mills  against  Martin. 

Covito-Mar-  THIS  was  an  action  of  replevin  for  a  pair  of  oxen,  taken  by 
tial  are  Coorto  ^g  defendant  from  the  close  and  possession  of  the  plaintiff 

of  special  and  *  '^ 

limited  jurisdiction  ;  and  where  a  defendant  justifies  under  the  judgment  and  process  of  such  a  Court, 
he  most  show  affirmatively,  that  the  Court  had  jurisdiction.  If  the  Court  liad  no  jurisdiction,  its 
proceedings  being  void,  tre»pas»  lies. 

So  replevin  Imb,  for  the  property  of  the  plaintiff,  taken  under  a  warrant  issued  by  such  a  Court. 

The  miiiHa  of  the  several  states  are  not  subjoct  to  martial  law,  unless  they  are  in  the  actual 
service  of  the  United  States, 

The  acts  of  Congress,  in  regard  to  the  militia,  and  establishing  rules  and  articles  of  war,  relata 
only  to  the  government,  trial,  and  punishment  of  offioera  and  soldiers  in  the  actual  aenrice  and  em 
ployment  of  the  United  States  :  they  are  not  applicable  to  the  case  of  a  militia  man  who  refuses 
to  obey  the  orders  of  the  governor  or  commander-«in^hief  of  a  state,  issued  in  compliance  with  the 
requisition  of  the  President  of  the  United  States,  for  calling  out  a  certain  portion  of  the  militia, 
and  who  had  not  rendezvoused,  or  been  mustered,  and  in  the  pay  of  the  United  States  ;  and  the 
act  of  the  ISthof  jffjvn'i,  1S14,  expired  with  the  termination  of  the  late  war.  The  nulitia  man, 
in  such  a  case,  is  not  therefore  amenable  to  a  Court-Martini  of  the  United  States  ;  but  only  to  a 
Court  instituted  under  the  authority  of  the  state  government. 

Where,  in  an  action  of  replevin,  the  defendant,  being  the  deputy  marshal  of  the  United 
States,  avowed  and  justified  the  taking  of  the  plaintiff's  goods,  by  virtue  of  wamnt  issued  to  the 
marshal  of  the  district,  to  collect  a  fine  imposed  on  him  by  the  judgment  of  a  Court-Martial,  de- 
scribed as  **  A  General  Court-Martial  composed  of  officers  of  the  militia  of  the  state  of  ^ew- York, 
ill  the  service  of  the  United  States,  (six  fai  number,  and  naming  them)  duly  oiganized  and  con- 
vened, by  general  orders,  issued  pursuant  to  the  acts  of  Congress  of  Februarff  28,  1795,  and  of 
February  2,  18  IS,  for  the  trial  of  those  of  the  militia  of  the  state  who  had  failed,  nt^lected,  or 
refused  to  rendezvous  and  enter  the  ser\'ice  of  the  United  States,  in  obedience  to  the  orders  of 
the  commander-in-Chief  of  the  militia  of  the  state  of  A'Vir-KorAr,  of  the  4th  and  29th  of  Jiugust, 
1314,  issued  in  compliance  with  the  requisition  of  the  President  of  the  United  States^  made  pur- 
suant to  the  acts  of  Congress  of  Februafy  28,  1796,  February  2,  ISlS,  and  April  18,  1814/' 
and  alleging  that  the  plaintiff,  being  a  private  in  the  militia,  neglected  or  refused  to  rendezvous, 
and  on  the  16th  of  Mai/,  1818,  was  regularly  tried  by  the  said  Genera]  Court-Martial,  and  duly 
convicted  of  the  said  delinquency,  &c.  Held,  that  the  avowry  was  bad,  not  only  because  the 
Court-Martial  had  no  jnriodiction  of  the  ease,  but  because,  ( 1 )  it  was  composed  of  aue  offieeta 
only,  instead  of  thirteen,  without  showing  that  aay  emeigency  existed,  which  rendered  a  less 
number  neceanry  ;  (2)  because  the  reference  to  the  acts  of  Congress,  under  which  the  Court  was 
said  to  be  organized,  was  too  general ;  (3)  because  the  avowry  did  not  aver  by  whom  the  f^enerai 
orders  were  issued  ;  and  (4)  because  it  did  not  state  that  the  proceedings  of  the  Coart*-Martial  were 
reported  to  the  ofikser  appointing  the  Court,  and  were  confirmed  by  him  before  the  aanteaoe  wi « 
executed,  (a) 

(a)  Vide  Cleveland  v.  Rogers,  6  WendelVs  Rep.  4S8.     Hall  v.  Tuttle,  % 
Ibid.  475.     Marshall  v.  Davis,  1  Ibid.  109.     Jaekson  ▼.  Jones,  9  Cowen*M 
Rep.  182.    Latham  v.  Edgerton,  9  Cowen*s  Rep.  227.    Raihkun  ▼  Mm^ 
tin,  20  Johns.  R^.  S43,  where  the  nune  points  were  decided 
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The  defendant  avowed  and  justified  the  ta&ing,  as  deputy  mar-  new- york 
sbal  of  the  United  States y  and  acting  under  a  certificate  signed  yj^^]^}^ 
by  General  Steddiford,  as  president  of  a  General  Court-Martial,  ""*^ 

for  collecting  a  fine  of  sixty-four  dollars,  ^'imposed  on  the  plain- 
tiff by  the  said  Court-Martial,  for  having  failed,  neglected,  or 
refused  to  enter  the  service  of  the  United  States,  as  a  soldier  [  *  ^  ] 

in  the  militia.  The  avowry  stated,  that  '^  on  the  16th  day  oif 
May  J 1818,  a  General  Court-Martial,  composed  of  oflicers  of 
the  militia  of  the  state  of  New-  York,  in  the  service  of  the  Uni- 
ted States,  to  wit :  Brigadier  General  Steddiford,  President ; 
Lieutenant  Colonel  Beekman  Van  Beuren,  Lieutenant  Colonel 
Jonathan  Varian,  Lieutenant  Colonel  Benjamin  J.  Gurnet, 
Lieutenant  Colonel  Michael  Smith,  Major  William  Wigton, 
Members,  was  duly  organized  and  convened  by  general  orders, 
issued  pursuant  to  the  acts  of  Congress  of  February  28,  1795, 
and  of  February  2,  1813,  for  the  trial  of  those  of  the  militia  of 
the  state  of  New-York,  who  had  failed,  neglected,  or  refused 
to  rendezvous  and  enter  the  service  of  the  United  States  of 
America,  in  obedience  to  the  orders  of  the  commander-in-Chief 
of  the  militia  of  the  state  of  New-  York,  of  the  4th  and  29th  of 
August,  1814,  issued  in  compliance  with  the  requisition  of  the 
President  of  the  United  States,  made  pursuant  to  the  acts  of 
CcHigress  of  February  28,  1795,  of  February  2,  1813,  and  of 

April  18,  1814" "that  the  plaintiff,  a  private  in  the  militia 

of  the  state  of  New-  York,  did  fail,  neglect,  or  refuse  to  ren- 
dezvous, and  enter  the  service  aforesaid,  in  obedience  to  the 
orders  a/oresaid,  issued  in  compliance  with  the   requisitions 

aforesaid" ^'^  that  on  the  16th  of  May,  1818,  at  Poughkeep- 

sie,  in  the  county  of  Dutchess,  the  said  plaintiff  was  regularly  tried 
by  the  said  General  Court-Martial,  for  having  failed,  neglected, 
or  refused  to  enter  the  service  of  the  United  States  aforesaid, 
and  was  duly  convicted  by  the  said  Court  of  the  said  delin- 
quency,"  ^^  that  thereupon  the  said  General  Court-Martial 

imposed  the  sum  of  sixty-four  dollars,  as  a  fine  on  the  said 
plaintiff,  for  having  thus  failed,  neglected,  or  refused  to  ren- 
dezvous and  enter  the  service  of  the  United  States  of  America 
when  thereunto  required  as  aforesaid," "  that  the  said  Gen- 
eral Steddiford,  Pre^dent  of  the  said  General  Court-Martial, 
on  the  day  and  year  last  aforesaid,  in  pursuance  to  the  acts  of 
Congress  of  February  28,  1795,  and  February  2,  1813,  did 
certify  to  the  marshal  of  the  southern  district  of  iVau'-ybrk, 
that  the  sum  of  64  dollars  was  ^imposed  as  a  fine  on  the  said  1*9] 

EU  Mills,  the  plaintiff,  for  having  thus  foiled,  neglected,  or  re- 
fused to  enter  the  service  of  the  United  States,  when  thereunto 
required  as  aforesaid ;  and  that  the  said  plaintiff  was  sentenced 
by  the  said  Court-Martial,  on  failure  of  payment  of  the  said  fine 
imposed  on  him,  to  eight  months'  imprisonment,"  &c.  To  this 
avowry  the  plaintiff  (protest* ng  that  T.  i(f.,  the  marshal,  did  not 
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NLW-YORK,  make  a  warrant  or  deputation  in  writing,  &c.,  and  protesting 
!!I2L'!2^^  that  no  «uch  certificate,  called  a  Court-Martial  certificate,  in 
the  proper  handwriting  of  General  J^eSd^ordy  the  President, 
was  directed  and  delivered  to  the  said  marshal,  or  by  him  to 
the  defendant)  pleaded,  that  he  never  neglected  or  refused  to 
rendeevous  and  «nter  the  service  of  the  UnUed  Staits  cfAmeri' 
ea,  in  obedience  to  any  <^ers  issued  by  the  commander-in- 
Chief  of  the  militia  of  the  state  of  New-  York^  issued  in  com- 
pliance with  the  requisition  of  the  President  of  tfie  United 
SMeSy  nor  was  the  plaintiff  ever  ordered  by  the  commander- 
in-<7hief  of  the  militia,  &c.,  to  enter  the  service  of  the  UnUed 
Si4iU3,  as  one  of  the  militia  of  the  state  of  New-  Tark,  nor  was 
the  said  plaintiff  ever  amenable  to  the  jurisdiction,  or  liable  to 
be  legally  tried  by  imy  General  Court-Martial,  composed  of 
ofiiceFs  of  the  militia  in  the  service  of  the  UniMl  Simies,  or- 
ganiaed  and  convened  by  general  orders,  for  the  trial  of  those 
of  the  militia  of  the  state  of  New-York^  who  had  failed,  neg^ 
lected,  or  refused  to  rendezvous  and  enter  the  service  of  the 
UmUed  States  if  Americn"-^ — ^^^  that  he  was  not  among  the 
number  of  troops  called  upon  to  rendezvous  and  enter  the  set^ 
vice  of  the  UnUed  St^eites  of  Americaj**  &c.  &c«;  *^  and  this  he 
prays  may  be  inquired  of  by  the  country,^'  &c.  To  tbis  plea, 
the  defendant  demurred,  and  the  plaintiff  joined  in  dmnurrer. 

Shufeldty  in  support  of  the  demurrer,  contended,  1st.  That 
the  plea  was  bad,  because  the  grounds  of  defence  stated  were 
matters  as  to  which  the  plaintiff  was  concluded  by  the  decision 
of  the  Court-Martial.  The  plaintiff  sets  up  in  his  defence  the 
very  facts  which  were  the  proper  subject  of  inquiry  before  the 
Court-Martial,  and  on  which  they  have  decidcKl.  The  judg- 
ment of  that  Court  is  conclusive  ;  and  if  erroneous,  the  plain- 
[  *  1 0  ]  tiff  must  seek  his  remedy  in  the  regular  ^course.  (1  £rd.  iRoym. 
467.  1  Salk.  396.  8  Johns.  Rep.  159.  M  Johns.  Rep.  IW. 
8  Jdhns.  Rep.  44.  13  Johns.  R^.  158.  1  Str.  710.  2Tsrm 
Rep.  32S.  PhUlips'  Ev.  260.)  An  officer  executing  a  regu- 
lar judgment  is  not  liable  to  an  action.  (1  Caines,  93.  8  Jolms. 
Rep.  69.  9  J^hns.  Rtp.  23.  10  Johns.  Rep.  138.  14  East, 
159.) 

2.  The  allegation,  that  the  plaintiff  was  not  amenable  to  the 
jurisdiction  of  the  Court-Martial,  is  a  conclusion  of  law,  not  a 

^ct  which  can  be  put  in  issue,  to  be  tried  by  a  jury.  (7  Johns. 
Rep.  78.  1  ChUty  PI.  520.)  This  is  not  the  mode  in  which 
the  jurisdiction  of  the  Co^irt-Martial  is  to  be  tried.  The  plain- 
tiff should  have  appeareo  before  the  Court-Martial,  and  made 
his  objection  there ;  and  if  ihe  Court  decided  against  him,  and 
be  was  dissatisfied  with  the  decision,  he  might  have  appeided^ 
or  nought  redress  in  the  regular  way. 

3.  The  plaintiff  admits,  that  the  goods  were  taken  by  virtue 
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of  the  certificate  of  the  General  Court-Martial.     The  goods  new-vork, 
were,  therefore,  in  the  custody  of  the  law,  and  could  not  be     ^^^^  ^^*- 
replevied.     (14  Johns.  Rep,  84.     15  Johns.  Rep.  401.)  "^"^Itf^lJii^r^ 

V. 

A.  Smith,  for  the  plaintiff,  contended,  that  the  avowry  was  '*'*'^'''- 
bad  ;  1.  It  does  not  state  by  what  officer,  and  of  what  rank,  or 
ander  what  authority,  or  at  what  time,  the  orders  for  consti- 
tuting the  Court-Martial  wer^  issued.  By  the  articles  of  war, 
for  the  government  of  the  army  of  the  United  States,  (art.  65,) 
no  officer  but  a  general  commanding  an  army,  or  a  colonel 
commanding  a  separate  detachment,  are  authorized  to  appoint 
a  General  Court-Martial.  As  different  officers  are  assigned  to 
different  military  districts,  within  which  they  are  to  exercise  their 
respective  commands,  independent  of  each  other,  the  name  of 
the  officer  who  issued  the  general  orders  should  have  been 
mentioned,  so  that  it  might  appear  that  he  was  of  a  rank  com- 
petent to  call  a  Court-Alartial,  and  that  he  held  his  command 
vithin  the  militui-y  district,  in  which  the  deUnquents  who  were 
to  be  tried  resided.  It  is  true,  that  the  act  of  the  28th  of  Feb- 
ruary,  1795,  does  not  specify  in  what  manner  General  Courts- 
Martial  are  to  be  called,  but  it  leaves  it  for  future  regulation  ; 
and  the  act  of  the  10th  of  April,  1806,  "  for  establishing  rules 
and  articles  *for  the  government  of  the  armies  of  the  United  [  *  ^  ] 
StaieSy^ supplies  the  particulars,  and  so  far  controls  the  act  of 
1795.  Courts-Martial,  being  Courts  of  inferior  and  limited  ju- 
risdiction, deriving  all  their  authority  from  special  enactments, 
not  from  the  common  law,  must  pursue  their  powers  strictly ; 
and  it  must  so  appear  on  the  face  of  their  proceedings,  other- 
wise their  proceedings  are  corain  non  judice.  This  is  more 
especially  requisite,  as  this  Court  waa  appointed  after  the  of- 
fence, and  for  the  express  purpose  of  trying  and  punishing  the 
offenders  or  delinquents.  (11  Johns.  Rep.  159.  12  Johns. 
Rep.  265.)  It  does  not  appear  whether  the  authority  by  which 
the  general  orders  were  issued,  emanated  from  the  state  of  Nev> 
York,  or  from  the  United  States.  If  the  plaintiff  was  called 
out  by  the  authority  of  this  state,  he  was  not  amenable  to  the  f- 
United  States,  until  he  was  mustered  and  had  received  pay,  f 
&c.     {Articles  of  fVar,^.    2  H.  Bl.  96.) 

Again ;  the  offence  alleged  is  a  disobedience  of  orders  in 
18149  and  the  time  when  the  Court-Martial  was  duly  organized, 
so  far  as  it  appears,  was  on  the  30th  of  May,  1818.  Now,  by 
the  88th  article  of  war,  no  person  can  be  tried  for  an  offence 
committed  more  than  two  years  before  the  issuing  of  the  order 
for  such  trial. 

2  The  avowry  does  not  set  forth  the  particular  manner  in 
which  the  Court-Martial  was  organized,  so  that  this  Court  might 
judge  whether  it  was  duly  organized  or  not,  according  to  law. 
WTOre  a  defendant  justifies  under  a  writ,  warrant,  or  any  au- 
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NEW- YORK,  thority  whatever,  he  must  set  it  forth  particularly  in  his  plea. 

.J^^l^]^^  A  general  allegation  is  not  enough.     {iSaund.  298.  n.  1.     5 
yuilT'^^  Camyn'a  Dig,  390.    Pleader,  E,  17.     1  Chitty  PL  519,  520. 
„  ^  2  ChUty  PL  238.  546.     Cowp.  18.     7  Johns,  Rep,  78.     10 

"  Johns.  Rep.  372.  2  JoArw.  /««/>.  437.)  By  the  64th  article  of 
war,  General  Courts-Martial  must  consist  of  thirteen  officers  at 
least,  "  where  that  number  can  be  convened  without  manifest 
injury  to4he  service."  Though  organized  in  a  state  of  pro- 
found peace,  when  no  possible  injury  could  have  arisen  to  the 
service  from  having  a  full  number,  this  Court-Martial  consisted 
of  six  officers  only,  as  named  in  the  avowry.  Besides,  it  is  not 
alleged  that  these  six  officers  were  then  officers  of  the  mihtia, 

[  *  12  ]         *holding  commissions  of  the  rank  ascribed  to  them.     {Articles 
of  War,  95.  97.) 

Again ;  the  avowry  states,  that  the  Court-Martial  was  duly 
convened,  (fee,  pursuant  to  the  acts  of  February  28, 1795,  anc 
February  2d,  1813;  but  neither  of  those  acts  points  out  the 
mode  in  which  a  Court-Martial  is  to  be  organized.  The  only 
act,  except  that  containing  the  rules  and  articles  of  war,  which 
designates  the  method  of  organizing  a  Court-Martial  for  the  trial 
of  the  militia,  &c.,  is  the  act  of  April  18, 1814,  which  expired 
with  the  war.  (13  Cong.  sess.  2.)  That  this  Court-Martial 
was  duly  organized,  is  the  very  gist  of  the  defence ;  and  if  that 
does  not  appear,  there  is  no  jurisdiction.  (10  Co.  76.  5  Johns, 
Rep.  290.  2  East,  263.  5  Comyn's  Dig.  390.  (E.  5.)  775 
(3  M.  23,  24.)  IVilks'  Rep.  122.     1  Salk.  108.) 

3.  The  avowry  does  not  allege  or  set  forth  a  competent 
power  and  authority  in  this  Court-Martial  to  try  and  punish, 
&c.  It  should  show,  that  the  order  calling  the  Court  was  is- 
sued by  a  general  or  colonel,  actually  commanding  an  army  or 
separate  detachment ;  and  that  the  sentence  was  approved  by 
him.  (7  Johns.  Rep.  78,  79,  80.  9  Johns.  Rep.  291.  TVilUs 
Rep.  199.  416.) 

4..  As  the  plaintiff  was  tried  for  a  disobedience  to  the  orders 
>f  the  Governor  of  this  state,  of  the  4th  and  29th  of  August, 
1814,  they  should  have  been  specially  set  forth,  as  the  very  ba- 
sis of  the  authority  of  the  Court,  that  it  might  appear  whether 
all  the  militia  called  out,  were  so  called  in  pursuance  of  the  re- 
quisition of  the  President  of  the  United  States ;  whether  part 
of  them  were  so  called  out  under  the  authority  and  laws  of  this 
state  only  ;  whether  the  whole  militia  of  the  state,  or  a  part 
only,  were  called  out ;  and  whether  the  plaintiff  was  one  of  the 
militia  comprehended  in  the  orders. 

5.  It  is  not  alleged,  that  the  plaintiff  was  in  the  service  of 
the  United  States,  before,  at  the  time  of,  or  since  the  orders  of 
the  4th  and  29th  of  August,  1814.  The  act  of  1795,  and  the 
articles  of  war,  provide  only  for  the  militia  employed  in  the  ser- 
vice of  the  United  State^^  And  the  plaintiff,  unless  he  was  in 
18 
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the  actual  service  of  the  United  l^ates,  was  not  liable  to  the  NEW-  yoRK 
penalties  of  disobedience.  ^^y*  ^^^'• 

*6.  The  avowry  does  not  allege  with  sufficient  certainty,        MillT^^ 
that  any  requisition  was  made  by  the  President  of  the  United  ^• 

States.  *'"'''^'"- 

JE.  WUliams,  same  side.  (Oakley,  also,  same  side.)  The 
militia  is  the  state  force,  and  the  only  force  under  the  power 
of  the  state.  The  authority  of  the  United  States  over  this 
force  is  derived  from  the  constitution  of  the  United  States,  and 
is  a  delegated  power.  The  President  of  the  United  States 
made  a  requisition  of  this  state,  for  a  certain  number  of  the 
militia,  the  whole  of  which,  and  more  than  was  required,  was 
promptly  furnished  ;  yet  strange  as  it  may  seem,  there  remains 
a  tax,  or  amount  of  fines,  for  supposed  delinquencies,  to  be 
levied  on  the  citizens  of  this  state,  exceeding  100,000  dollars, 
imposed  by  this  Court-Martial,  acting  under  the  general  go- 
vernment. 

That  it  is  indispensable,  in  good  pleading,  where  the  defend- 
ant justifies  under  the  authority  of  a  Court  of  inferior  jurisdic- 
tion, clearly  to  aver  and  show  the  jurisdiction,  or  such  facts 
from  which  its- jilrisdiction  must  necessarily  be  inferred,  cannot 
be  denied.  The  plea  denies  every  material  allegation  in  the 
a^rowry,  and  the  demurrer  admits  the  facts  stated  in  the  plea. 
T^e  facts  which  go  to  the  jurisdiction  of  the  Court  itself,  are 
pnt  in  issue,  not  those  facts  merely  which  were  properly  traver- 
sable before  the  Court-Martial. 

Without  noticing  the  various  defects  in  the  avowry,  whjph 
have  been  already  mentioned,  it  appears,  that  there  was  not 
only  a  defect  of  jurisdiction,  but  admitting  that  the  Court  had 
jurisdiction  to  try  the  plaintiff,  it  has  exceeded  its  jurisdiction, 
by  imposing  a  fine  of  64  dollars.  By  the  fifth  section  of  the 
act  of  1795,  the  pay  of  a  miUtia  man,  in  actual  service,  was 
5  dollars  per  month ;  and  no  fine  could  be  imposed  beyond 
the  amount  of  twelve  months'  pay  ;  and  though,  by  the  act  of 
1814,  the  pay  was  increased  to  8  dollars  per  month,  yet,  as 
thit  law  expired  with- the  war,  the  act  of  1795  alone  remained 
i\  force.  It  is  manifest,  that  the  Court-Martial  acted  under 
t'*e  law  of  1814,  which  was  at  an  end. 

On  the  face  of  this  avowry,  it  does  not  appear,  that  any  law 
cf  <he  United  States  has  been  violated.  It  is  not  set  *forth,  [*  14] 
fhat  the  emergency  existed,  which  authorized  the  President  of 
the  United  States,  under  the  constitution,  or  the  act  of  Con- 
gress, to  call  out  the  militia.  The  avowry  states  that  the  com- 
mander-in-Chief, or  Governor  of  this  state,  issued  his  orders, 
pursuant  to  the  requisition  of  the  President  of  the  United 
States.  There  are  two  modes  of  calling  out  the  militia  for  the 
service  of  the  United  States ;  by  direct  command,  or  by  a  re- 
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NEW- YORK,  quisition  on  the  state  government.  By  the  act  of  Febnsarj^ 
May,  1821.  gg^  1795,  the  President,  in  case  of  invasion,  or  imminent  dan- 
Mi  lls  g^r  thereof,  may  call  forth  such  number  of  the  militia  as  he 
V-  may  judge  necessary,  and  bsue  his  orders  to  s  jch  officer  or 

*"^"'  officers  of  the  militia  as  he  may  think  proper.  The  avowry 
should  have  shown  the  order  or  requisition  of  the  President, 
and  the  person  to  whom  it  was  directed ;  we  liave  a  right  to 
ask  for  the  judgment  of  the  President  of  the  United  States,  as 
to  the  necessity  of  calling  forth  the  militia,  and  as  to  the  num- 
ber required  ;  and  it  should  appear,  that  the  orders  of  the 
Governor  were  in  pursuance  of  such  order  or  requisition  of  the 
President.  It  does  not  appear,  that  the  President  has  ever 
acted  under  the  authority  of  the  act  of  February,  1795,  or  has 
issued  his  orders  directly  to  the  officers  of  the  militia.  The 
avowry  is,  of  course,  silent  as  to  any  such  orders,  in  this  case, 
since  none,  in  fact^  were  issued.  The  secretary  of  the  wai 
department,  it  would  seem,  issued  a  circular  letter  to  the  Go- 
vernors of  several  states,  informing  them  that  the  President  liad 
deemed  it  advisable,  as  a  measure  of  precaution,  to  invite  the 
executives  of  certain  states  to  organize  and  hold  in  readiness, 
for  immediate  service,  a  corps,"  &c.  (5  fVheat.  Rep.  38,  note.) 
Here  is  no  military  order  or  command,  which  Uie  Govemoi 
was  bound  to  obey  at  his  peril.  It  is  merely  a  respectful  invi- 
tation to  the  executive  to  co-operate  with  the  President  in 
making  preparations  to  repel  an  attack,  in  case  of  invasion. 
Could  the  Governor  have  been  cashiered  for  not  complying 
with  this  requisition  ?  Could  he  have  been  tried  l3y  a  Court- 
Martial  for  disobedience  ?  And  by  a  Court-Martial  consisting 
of  inferior  officers  under  him,  and  whom  he  might,  at  any  time, 
deprive  of  their  conuBissions  ?  The  Governor  holds  no  military 
commission ;  but  is,  ex  officio,  commander-in-Chief  of  the  militia 

[*  15]  of  tlie  state.  How  then  is  a  Court-Martial  *to  be  organized, 
to  try  the  Governor  of  the  state,  or  the  commander  of  the  third 
military  district  ?  Such  a  requisition  of  the  President  may  be 
issued  at  any  time,  without  the  existence  of  any  such  emergency 
as  is  contemplated  by  the  act  of  1795.  That  act  does  not  pro- 
vide for  a  requisition ;  but  for  ordering  the  miUtia  into  direct 
service.  The  requisition  is  merely  to  have  a  certain  number 
of  troops  in  readiness,  to  be  subject  to  the  orders  of  the  Presi- 
dent, to  be  issued,  calling  them  into  actual  service.  Then 
where  is  the  law  or  military  order,  for  a  disobedience  to  which 
the  plain ti AT  could  be  tried  and  fined  ?  Indeed,  as  Mr.  Justice 
Johnson,  in  the  case  of  Houston  v.  Moore,  (5  Wheat.  Rep. 
1 — 42,)  has  clearly  shown,  there  was  no  law  which  gave  to  any 
Court  jurisdiction  over  any  ofience  against  the  act  of  1795, 
unless  it  was  the  first  section  of  the  act  of  1814 ;  for  the  former 
act  authorized  Courts-Martial  to  try  and  punish  those  only  who 
were  employed  bv  the  United  States^  or  were  in  actual  service ; 
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not  those  who  were  mustered  only,  and  refused  to  enter  the  NEW.yoRK^ 
Kervice.  Under  the  constitution  of  the  United  States,  the  v_^^'i^^ 
general  government  has  no  power  or  authority  over  the  militia 
of  the  states,  until  called  into  the  actual  service  of  the  United 
States.  The  act  of  the  28th  of  February,  1795,  and  the  arti- 
cles of  war,  refer  only  to  Courts-Martial  to  try  those  militia  men 
who  are  in  actual  service,  who  are  mustered  and  paid,  and  who 
compose,  in  conjunction  with  the  regular  troops,  the  army  of 
the  United  States.  How  can  the  plaintiff,  who  refused  to 
enter  the  service  of  the  United  States,  and  who  was  not  mus- 
tered and  paid,  be  considered  as  belonging  to  the  army  of 
the  United  States  ?  Congress  has  never  provided  for  such  a 
case.  They  appear  to  have  relied  on  the  governments  of  the 
different  states,  to  have  the  militia  mustered  and  brought  into 
the  field,  or  into  the  actual  service  of  the  United  States.  A 
citizen  of  this  state,  while  he  remains  one  of  its  militia,  owes 
obedience  only  to  the  orders  of  the  commander-in-Chief  of  the 
state.  He^  cannot  owe  obedience  to  two  powers  at  the  same 
time.  Is  he  to  be  punished  for  refusing  to  transfer  his  allegiance 
from  the  state  to  the  general  government  ?  The  68th  section 
of  the  act  to  organize  the  militia  of  this  state,  passed  *the  29th  [*  16  I 
of  March,  1809,  sess.  32.  c.  165,  (5  fVebst.  £d.  Laws,  530,) 
authorizes  "  the  commander-in-Chief  of  this  state,  in  case  of  in- 
vasion or  other  emergency,  when  he  shall  judge  it  necessary, 
io  order  out  any  proportion  of  the  militia  of  this  state,  to  march 
;o  any  part  thereof,  &c.  It  was  under  this  law,  that  tiie 
Sovernor  issued  his  orders.  Now,  can  a  citizen  be  subject  to 
/wo  different  laws,  and  to  two  distinct  punishments,  for  the 
tame  act  or  offence  ?  That,  as  Mr.  Justice  Story  observed, 
would  be  something  worse  than  tyranny.  In  Houston  v.  Moore, 
che  writ  of  error  from  the  Supreme  Court  of  Pennsylvania, 
brought  up  certain  specific  questions,  which  were  argued  and 
decided,  as  to  the  constitutionality  of  the  law  of  that  state,  and 
the  jurisdiction  of  the  Court.  It  was  not  an  appeal  bringing 
up  the  whole  matter  to  be  discussed  and  examined.  It  ap- 
pears, also,  that  the  law  of  Pennsylvania  made  a  refusal  to 
serve,  when  called  out  pursuant  to  a  requisition  of  the  Presi- 
dent of  the  United  States,  an  offence  punishable  by  a  Court- 
Martial.     (5  ffJieai.  Rep.  58.) 

Again,  it  is  not  averred  that  all  the  militia  of  the  state,  or 
a  part,  or  what  part,  were  called  into  the  service  of  the  United 
'States ;  nor  is  it  stated  that  the  plaintiff  was  one  of  that  por- 
tion of  militia,  nor  where,  or  in  what  county,  he  was  so  called 
out,  nor  to  what  corps  he  belonged.  The  avowry  merely  says, 
that  the  plaintiff ''  being  one  of  the  militia  of  the  state  of  JVetr- 
rorjfc." 

It  lies  at  the  very  foundation  of  this  avowry,  to  show  that 
the  plaintiff  was  one  of  the  militia  who  had  rendered  himself 
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NEW- YORK,  liable  to  be  tried  and  punished  by  this  Court-Martial.  But  it 
^^  jf^  is  said,  that  he  should  have  appeared  before  the  Court,  and 
there  objected  to  its  jurisdiction.  It  can  never  be  necessary  t(» 
object  to  an  inferior  Court,  its  want  of  jurisdiction.  Such  a 
court  proceeds  at  its  peril.  "  The  Court  and  the  officer"  who 
attempts  to  collect  the  fine,  '^  are,"  as  Chief  Justice  Marshall 
said  in  Wise  v.  Withers  ^  (3  Cranch.  Rep.  331,)  "all  trespass- 
ers :  A  decision  of  such  a  tribunal,  in  a  case  clearly  without 
its  jurisdiction,  cannot  protect  the  officer  who  executes  it " 
{Suydam  v.  Keys,  13  Johns.  Rep.  444.)  Consent  does  not 
confer  jurisdiction ;  nor  is  it  to  be  inferred  from  the  silence  of 

[  •  17  ]  the  party.    The  avowant  has  *very  cautiously  avoided  mention- 

ing the  name  of  the  person  who  ordered  out  this  militia  ;  but 
it  is  perfectly  notorious  that  the  Governor  of  this  state  did 
order  out,  by  virtue  only  of  his  authority  as  Governor,  and  under 
the  laws  of  the  state,  militia,  at  tlie  same  time,  and  who  rendez- 
voused at  the  same  place.  Can  this  Court,  then,  imagine  who 
ordered  the  Court-Martial,  or  by  what  authority  the  plaintitT 
was  tried  and  fined  ?  The  avowry  merely  says,  it  was  "  or- 
ganized and  convened  by  general  orders,  issued  pursuant  to 
the  acts  of  Congress,"  &c.  But  the  person  who  issued  those 
"  general  orders"  is  not  named.  It  is  impossible  to  apply  the 
articles  of  war  to  the  case  of  the  plaintiiT ;  and  it  has  been 
shown  that  there  was  no  act  of  Congress  which  reached  his 
offence.  (5  Wheat.  Rep.  20.  36.  42.  45.)  The  Governor,  no 
doubt,  proceeded  under  the  act  of  1814  ;  but  as  that  expired, 
without  any  saving  clause,  all  duties  and  powers  created  by  it 
ceased.  (1  TVm.  BU  451.  4  Cranch,  93.  5  Cranch,  282. 
6  Cranch,  329.) 

Again  :  the  plaintiff  was  not  liable  to  be  tried  by  any  Court, 
civil  or  military,  for  this  supposed  offence.     No  militia  man 
was  liable  to  be  tried  after  two  years  from  the  time  of  his 
alleged  delinquency.     The  offence  was  committed  in  1814, 
and  this  Court-Martial  was  convened  in   1818.     It  was  not 
necessary  to  plead  the  Umitation  to  such  a  Court,  for  no  person 
could  be  tried  after  two  years.     (Adam  v.  fVoods,  2  Cranch 
336.)     These  being  penai  statutes,  are  to  be  construed  strictly 
nothing  is  to  be  taken  by  intendment.     (5  fVheat.  Rep.  95.) 
Agam  :  it  does  not  appear  whether  the  officers  composing 
the  Court-Martial  were  regularly  commissioned,  or  were  mere 
ly  brevet  officers.     This  was  a  traversable  fact.     ( fVilson  v. 
John,  2  Binney,  209.)     In  1818,  there  were  no  officers  of  the 
militia  of  this  state,  in  the  service  of  the  United  States.     A 
trial  by  thirteen  officers,  unless  prevented  by  necessity,  was  an 
important  and  valuable  privilege,  of  which  the  plaintiff  ought 
not  to  have  been  deprived,  without  showing  in  the  clearest  and 
most  satisfactory  manner,  that  the  exigency  existed,  which 
authorized  a  less  number  than  thirteen. 
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If,  then,  the  Court*Martial  had  no  jurisdiction,  or  exceeded  new- York, 
•its  jurisdiction,  it  will  not  be  denied  that  they  and  the  officer  ^  May,  W2i. 
acting  under  their  authority,  were  trespassers,  and  if  trespass 
lies,  so  will  the  action  of  replevin.  (1  Co,  76.  5  Johns.  R^. 
290.  1  Chitty  PL  184.  1  Johns.  Cases y  20.  228.  12  Johns. 
Rep.  257.  13  Johns.  Rep.  444.  7  JoAtw.  Rep.  140.  143. 
10  Johns.  Rep.  373.    14  Johns.  Rep.  87,     Willes,  672.  n,  b.) 

Van  Buren,  in  reply  :  {Talcot,  same  side.)  For  the  justi- 
fication of  the  avowant,  it  was  necessary  to  allege  only  that  a 
Court-Martial  was  duly  constituted,  having  power  to  try  and 

Sunish  the  plaintiff  for  his  delinquency.  It  was  for  the  Court- 
fartial  itself  to  decide  on  all  those  facts  which  have  been  ob- 
jected, and  which  do  not  affect  the  jurisdiction  of  the  Court. 
The  first  question,  then,  is,  whether  this  Court-Martial  was 
duly  constituted  under  the  laws  of  the  United  StaieSy  and  had 
authority  to  try  and  punish  ?  By  the  constitution  of  the 
UnUed  States,  Congress  has  power  to  call  out  the  militia  of 
tlie  several  states,  to  repel  invasion,  to  suppress  insurrection, 
4md  to  support  the  laws.  Congress,  on  the  28th  of  Febtiiaryy 
1795,  passed  a  law  on  this  subject.  .Under  this  act,  the  Go- 
vernor issued  his  orders  as  set  forth  in  the  avowry.  Will  this 
Court  pronounce  the  proceedings  in  this  case  erroneous  and 
void,  because  the  avowry  does  not  state  specially,  that  the 
President  of  the  United  States  issued  his  orders  ?  It  is  enough 
that  the  avowry  states  that  the  commander-in-Chief  of  the 
mihtia  of  this  state  issued  his  orders,  pursuant  to  the  requisi- 
tion of  the  President  of  the  United  States.  .  But  the  decision 
of  the  Supreme  Court  of  the  United  States,  in  Houston  v. 
Moore,  (5  Wheat.  Rep.  1,)  has  settled  the  question ;  and  we 
may  safely  rest  this  case  on  the  decision  of  that  Court.  The  ' 
Governor  of  the  state  has  no  power,  of  himself,  to  order  the 
militia  into  the  service  of  the  United  States ;  nor  to  order  a 
Court-Martial  to  try  delinquents. 

It  was  not  necessary  to  set  forth  in  the  avowry,  the  whole 
history  of  the  powers  and  acts  of  Congress,  and  of  the  state 
governments  and  its  officers  in  relation  to  the  militia. — All 
matters  of  form  in  this  avowry  are  waived  by  pleading  over ; 
and  no  objection  can  be  made  now,  that  would  not  have  been 
good  on  a  general  demurrer.  Courts  are  now  much  less  strict 
♦than  formerly,  in  regard  to  setting  out  the  proceedings  of  in-  [  *  19  ] 

ferior  Courts.  They  overlook  all  matters  of  form,  in  order  to 
come  at  the  real  merits.  {Cowp.  18.  1  Johns.  Rep.  92.) 
But  even  the  old  cases  did  not  require  more  than  a  genersd 
averment  that  the  Court  had  jurisdiction.  {Cro.  Eliz.  489. 
8  Co.  as.  6  Mod.  7.  3  Lev.  403.  Willes,  528.  2  Ld. 
Raym.  1522,  1523.)  This  general  mode  of  pleading  is  good, 
in  the  first  instance,  until  the  opposite  party  makes  bis  objco 
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NEW- YORK,  tion.    In  regard  to  Courts  of  Justices  of  the  Peace,  it  is  enough 
May,  1821.     ^  name  the  Justice,  and  allege  generally  that  he  had  jurisdic- 

^'^'^^ii^f^^^  tion.     It  is  not  necessary  to  state  that  he  was  iluly  conunis- 
V.  sioned,  and  set  forth  his  commission.     The  law  intends,  in  re- 

Martih.  gjy,j  ^^  g^j^jj  Courts,  that  they  act  right,  and  with  authority; 
and  these  general  allegations  are  most  consistent  with  that 
brevity  and  precision  in  pleading,  which  is  now  practised.  It 
is  enough  to  state  the  character  and  situation  of  the  party,  the 
oiience  for  which  he  was  tried,  and  that  the  Court  had  juris 
diction.  If  a  Court  is  limited  by  law,  as  to  place,  or  as  to  the 
subject  matter,  it  should  be  stated  accordingly ;  but  where  it 
depends  on  facts  to  be  proved  before  the  Court,  the  opposite 
party  should  try  the  question  of  jurisdiction  by  plea,  or  by  writ 
of  error.  If  a  Court  of  Common  Pleas  should  undertake  to 
try  and  punish  for  criminal  offences,  its  jurisdiction  might  be 
traversed  every  where,  and  in  every  action.  Not  so,  where 
th&  Court  has  cognizance  of  the  subject  matter ;  and  whether 
the  particular  case  comprehended  in  it  is  matter  of  proof.  It 
would  be  impossible  to  execute  the  laws  of  the  United  States, 
in  regard  to  the  militia,  if  the  doctrine  of  the  plaintiff's  coun- 
sel is  to  prevail.  Can  it  be  necessary  to  set  out  specially  the 
orders  of  the  President  of  the  UnUed  States,  of  the  Governor, 
of  the  general  oflScer,  and  of  every  subordinate  officer,  until 
we  come  down  to  the  private  ?  If  the  Court-Martial  erred  in 
judgment,  that  error  is  not  to  be  tried  or  corrected  in  this 
collateral  action.  Again,  as  to  the  warrant  or  certificate, 
unless  it  should  be  required  to  set  it  forth  verbatim,  it  was 
sufficiently  stated. 

It  is  said  that  tlie  Court-Martial  exceeded  tlicir  power  by  im- 
posing a  fine  above  the  amount  of  sixty  dollars.  But  the  act 
says  he  shall  forfeit  twelve  months*  P^J/f  not  so  much  per 

[•20]  *month,  but  according  to  the  pay  he  actually  receives  at  the 
time.  It  was  not  necessary  to  allege  that  the  officers  who  com- 
posed the  Court-Martial  were  regularly  commissioned,  or  to  set 
forth  their  commissions.  As  to  the  lunitation  which  has  been 
objected,  it  ought  to  have  been  pleaded  and  tried  before  the 
Court  below.  It  is  too  late  to  raise  the  objection  here.  The 
date  of  the  oflence  is  not  stated  in  the  avowry  ;  nor  was  it  ne- 
cessary to  mention  the  day.  The  principles  for  which  we  con- 
tend in  support  of  this  avowry  are  fully  recognised  in  the  caso 
of  Vanderheyden  v.  Young.    (11  Johns.  Rep.  150.) 

Platt,  J.  The  plea  is,  undoubtedly,  bad  ;  because  it  at- 
tempts to  put  in  issue  to  the  country,  facts  which  were  conclu- 
sively determined  by  the  sentence  of  the  Court-Martial,  if  that 
tribunal  was  legally  constituted,  and  had  jurisdiction  of  the  case. 

But  the  demurrer  involves  the' inquiry,  whether  the  defend 
ant's  a/uawry  is  substantially  defective  ? 
24 


OF  THE  STATE  OF  NEW-YORK. 

In  examining  as  to  the  validity  of  the  avowry,  the  first  ques- 
tion is,  whether  the  delinquency  set  forth  therein,  as  the  ground 
of  conviction,  was  an  offence  cognizable  by  a  General  Court- 
Martial  of  the  United  States  ?  The  offence,  as  charged,  is, 
♦hat  upon  an  order  from  the  commander-in-Chief  of  the  militia 
of  this  state,  issued  in  compliance  with  the  I'equisition  of  the 
President  of  the  United  states,  made  pursuant  to  the  acts  of 
Congress  of  the  28th  of  February,  1795,  of  the  2d  of  February 
1813,  and  of  the  18th  of  April,  1814,  the  plaintiff  being  a  pri 
vate  in  the  militia  of  this  state,  did  fail,  neglect,  or  refuse  to 
tendezvous  and  enter  the  service  of  the  United  States.  The 
act  of  Confess  of  the  28th  of  February,  1795,  authorizes  the 
President,  in  case  of  invasion,  or  of  imminent  danger  tliereof, 
or  when  it  may  be  necessary  to  suppress  insurrections,  or  to 
execute  the  laws  of  the  United  States,  to  call  forth  such  por- 
tion of  the  militia  as  he  may  judge  necessary  ;  and  to  issue  his 
orders  for  that  purpose,  to  such  officer  of  the  militia  as  he  shall 
think  proper.  It  subjects  the  militia  employed  in  the' service 
of  the  United  States,  to  the  same  rules  and  articles  of  war  as 
•the  troops  of  the  United  States ;  and*  declares,  "  that  every 
•officer,  noncommissioned  officer,  or  private  of  the  militia,  who  [  *  ^^  ] 
shall  fail  to  obey  the  orders  of  the  President  of  the  United 
States,  in  any  of  the  cases  before  recited,  shall  forfeit  a  sum 
not  exceeding  one  year's  pay,  and  not  less  than  one  month's 
pay,  to  be  determined  and  adjudged  by  a  Court-Martial ;  and 
Buch  officer  shall,  moreover,  be  liable  to  be  cashiered  by  sen- 
tence of  a  Court-Martial,  and  be  incapacitated  from  holding  a 
commission  in  the  militia  for  a  term  not  exceeding  twelve 
months,  at  the  discretion  of  said  Court ;  and  such  noncommis- 
sioned officers  and  privates  shall  be  liable  to  be  imprisoned  by  ** 
a  like  sentence,  on  lailure  of  payment  of  the  fines  adjudged 
against  them,  for  one  calendar  month,  for  every  five  dollars  of 
such  fine."  It  directs,  that  Courts-Martial  for  the  trial  of  mili- 
tia,  shall  be  composed  of  militia  officers  only  ;  and  that  fines 
shall  be  certified  by  the  presiding  officer  of  the  Court-Martial 
to  the  marshal  of  the  district,  &c.,  to  be  collected  by  him  by 
distress  and  sale,  <fec.  The  act  of  Congress  of  the  2d  of  Feb- 
ruary, 1813,  provides,  that  the  militia,  "  while  in  the  service 
of  the  United  States,"  shall  be  entitled  to  the  same  pay,  dtc, 
as  the  regular  troops  ;  and  there  is  nothing  else  in  this  act  that 
relates  to  this  case.  The  act  of  the  18th  of  April,  1814,  con- 
tains no  provision  in  regard  to  the  powers  of  the  President  in 
calling  out  the  militia.  But  it  directs,  that  Courts-Martial,  to 
be  composed  of  militia  officers  alone,  for  the  trial  of  militia 
drafted,  detached  and  called  forth  for  the  service  of  the  United 
States,  whether  acting  in  conjunction  with  the  regular  forces 
or  otherwise,  shall,  whenever  necessary,  be  appointed,  held  and 
conducted,  in  the  manner  prescribed  by  the  rules  and  articles 
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NEW-YORK,  of  war/ for  appointing,  holding,  and  conducting  Courts-Martia. 

^^^J^y^^^^  for  the  trial  of  delinquents  in  the  army  of  the  United  instates 
Mills        It  directs,  that  where  the  punishment  prescribed  is  by  stoppage 
^-  of  pay,  or  imposing  a  fine  limited  by  the  amount  of  pay,  tlie 

same  is  to  have  relation  to  the  monthly  pay  at  the  time  the  of- 
fence was  committed.  It  further  enacts,  that  any  officer  or 
soldier  of  the  militia  ^^  who  shall  have  committed  an  offence 
while  in  the  actual  service  of  the  United  States^  may  be  triec 
and  punished  for  the  same,  although  his  term  of  service  ma^ 

[  *  22  ]  have  expired,  in  like  manner  as  if  he  had  been  actually  *in  the 
service  of  the  United  Statea.^^  This  act,  also,  provides  many 
safeguards  for  the  protection  of  the  militia,  who  are  thus  made 
amenable  to  Courts-Martial,  by  directing  the  mode  of  summon- 
ing delinquents ;  directing  subpoenas  to  be  issued  ;  authorizing 
proof  by  affidavit ;  prescribmg  the  mode  of  taking  depositions ; 
and  declaring  false  swearing  to  be  perjury.  But  this  act  was 
limited  in  its  duration  to  the  termination  of  the  l^e  war.  All  ^ 
the  existing  provisions  to  be  found  in  the  statutes  of  the  United 
States,  in  regard  to  the  organization  of  Courts-Martial,  and  di- 
recting their  mode  of  proceeding,  at  the  time  of  the  trial,  (16tl^ 
of  May,  1818,)  are  to  be  found  in  the  rules  and  articles  of  war, 
which  are  embodied  in  the  act  of  the  10th  of  April,  1806. 
The  77th  article  (rules  and  articles  of  war)  directs,  that,  "  when- 
ever any  officer  shall  be  charged  with  a  crime,  he  shall  be  ar 
rested,  and  confined  in  his  barracks,  quarters  or  tent ;  and  any 
officer  who  shall  leave  his  confinement  before  he  shall  be  set  at 
liberty  by  his  commanding  officer,  shall  be  cashiered.  The 
78th  article  provides,  that  ^'  noncommissioned  officers  and  sol- 
diers charged  with  crimes,  shall  be  confined,  until  tried  by  a 
Court-Martial,  or  released  by  proper  authority."  The  80th 
article  provides  for  the  keeping  of  such  prisoners  by  the  officer 
commanding  a  guard,  or  the  provost  marshal.  Article  97th 
directs,  that  "  the  officers  and  soldiers  of  any  troops,  whether 
militia  or  others,  being  mustered  and  in  pay  of  the  United 
States,  shall,  at  all  times,  and  in  all  places,  when  joined,  or 
acting  in  conjunction  with  the  regular  forces  of  the  United 
States,  be  governed  by  these  rules  and  articles  of  war ;  and . 
shall  be  subject  to  be  tried  by  Courts-Martial  in  like  manner 
with  officers  and  soldiers  in  the  regular  forces ;  save  only,  that 
such  Courts-Martial  shall  be  composed  entirely  of  militia  offi- 
cers." 

From  the  whole  scope  of  this  act,  and  from  a  careful  review 
of  all  the  laws  of  the  United  States  in  regard  to  the  militia,  I 
am  clearly  of  opinion,  that  the  rules  and  articles  of  war  were 
intended  only  for  the  government,  trial,  and  punishment  of 
officers  cmd  soldiers  in  the  actual  service  or  employment  of 
ihe  United  States ;  and  that  they  have  no  application  to  such 
a  case  as  the  present,  where  the  militia  man  refused  to  obey 
26 


OF  THE  STATE  OF  NEW-YORK.  *23 

ihe  order  of  the  Governor,  ^^  issued  in  compliance  *with  the  NEW- YORK 
requisition  of  the  President  of  the  United  States;^'  and  where     ^"^^  *^^' 
the  delinquent  never  did  enter  the  service  or  emploj/ment  of       mills 
tke  United  States^  nor,  in  the  words  of  the  articles  of  war,  was  v. 

ever  mustered  and  in  pay  of  the  United  States,  ^"'''' 

The  avowry  states,  that  the  Court-Martial  was  ^^  organized 
and  convened  by  general  orders,  issued  pursuant  to  the  acts  of 
Congress  of  February  28th,  1795,  and  of  February  2dy  1813." 
Now,  it  appears  that  those  acts  contain  no  directions  for  organ- 
izing or  convening  a  Court-Martial;  except  that  the  act  of 
28th  of  February y  1795,  directs,  "  that  Courts-Martial  for  the 
trial  of  militia  shall  be  composed  of  militia  officers  only ;"  and 
provides  ^'  that  the  militia  employed  in  the  service  of  the  Uni- 
ted States,  shall  be  subject  to  the  same  rules  and  articles  of 
war,  as  the  troops  of  the  United  States.''  The  rules  and  arti- 
cles of  war,  referred  to  in  the  act  of  28th  February,  1795,  were 
the  regulations  adopted  by  various  resolves  of  Congress  under 
the  old  confederation,  which  had  been  ratified  and  adopted  by 
Congress  under  the  present  constitution.  But  all  those  regula- 
tions, called  the  rules  and  articles  of  war,  were  collected, 
and  reduced  to  one  statute,  in  the  act  of  10th  April,  1806, 
which  has  ever  since  formed  the  only  system  of  regulations  for 
organizing  Courts-Martial,  under  the  authority  of  the  United 
States ;  all  former  rules  and  articles  of  war  being  therein  ex- 
piessly  repealed. 

During  the  late  Mar,  by  the  act  of  18th  of  April,  1814, Con- 
gress modified  the  rules  and  articles  of  war,  so  as  to  adapt  the 
proceedings  of  Courts-Martial  to  the  trial  of  militia,  wlio  might 
be  ordered  into  tlie  service  of  the  United  States ;  and  many 
wise  and  cautious  provisions  are  contained  in  that  act,  for  the 
security  of  the  citizen  soldier,  while  under  a  temporary  sub- 
jection to  the  rigor  of  martial  law.  The  chief  object  of  that 
law  was  to  discriminate  between  the  officers  and  soldiers  of  the 
militia,  and  those  of  the  regular  army,  when  subjected  to  trial 
by  Courts-MartiaL  It  was  limited  to  the  duration  of  the  late 
war,  thereby  affording  a  strong  inferetice,  that  in  the  opinion 
of  Congress,  the  public  interest  did  not  require,  and  the  law 
did  not  permit,  the  exercise  of  martial  law  upon  our  citizens, 
during  peace,  under  *the  authority  of  the  United  States,  for  [  *  24  ] 
delinquencies  which  had  occurred  during  the  war. 

In  support  of  this  rational  intendment,  it  is  worthy  of  remark,  ^ 

that  the  same  act  (of  the  18th  o[  April,  1814)  contains  a  pro- 
vision (sec.  12)  '^  that  any  officer  or  private  of  the  militia  of 
the  United  StcUes,  who  shall  have  committed  an  offence  while 
in  the  actual  service  of  the  United  States^  may  be  tried  and 
punished  for  the  same,  although  his  term  of  service  may  have 
expired,  in  the  like  manner,  as  if  he  had  been  actually  in  the 
service  of  the  United  States.'^    Now,  this  affords  two  just  in- 
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NEW-YORK,  ferences:  1st.  That  without  thk  express  provirion,  there  t^ould 
!1^'  J^^  ^^^^  existed  no  i>ower  under  the  authority  of  the  United  States ^ 
to  try  or  punish  a  militia  man,  who  was  not  in  the  actual  ser- 
vice of  the  United  States  at  the  time  of  trial:  and,  2dly,  by 
limiting  that  special  provision  to  the  duration  of  the  war,  Con* 
gress  understood  and  intended,  that  all  military  jurisdiction 
over  the  mihtia  should  cease  with  the  occasion  which  called  for 
their  aid. 

The  militia,  as  dtirens,  are  peculiarly  under  the  protection 
of  the  state  sovereignty.  They  compose  the  only  state  force : 
and  the  genius  of  our  government  forbids  that  they  should  be 
subjected  to  the  military  tribunals  of  the  federal  government, 
unless  it  be  during  those  extraordinary  occasions  defined  in  the 
constitution  of  the  United  States,  when  the  public  safety,  and 
the  high  behests  of  war,  demand  the  sacrifice. 

When  a  delinquent  militia  man  is  amenable  to  a  Court-Mar* 
tial  of  the  United  States,  in  any  case,  it  ought  to  be  remem* 
bered,  that  there  is  no  provision  in  the  laws,  which  secures  to 
him  a  trial  by  militia  officers  of  his  own  state.  He  may  be  tried 
any  where,  and  by  militia  officers  of  any  of  the  states.  But  it 
■-  is  sufficient  for  the  proper  decision  of  this  case,  that  Congress 
do  not,  by  the  existing  laws,  assume  a  right  to  subject  the  mili- 
tia to  martial  law,  except  while  they  are  in  the  aettwl  service 
and  pay  of  the  United  States.  The  fact  of  the  termination 
of  the  war  need  not  be  pleaded  or  averred  ;  because  the  treaty 
of  peace  is  a  part  of  the  law  of  the  land,  and  must,  therefore, 
be  regarded  on  demurrer. 

The  case  of  Houston  v.  Moore,  in  the  Supreme  Court  of  the 
United  States,  (6  Wheat.  Rep.  1,)  presented  the  question, 
whether  an  act  ot  the  legislature  of  Pennsylvania,  providing 
for  the  punishment  of  officers  and  privates  of  the  militia  of  that 
[  *  25  .  *state,  for  delinquencies  precisely  similar  to  that  charged  against 

the  plaintifl*  in  this  case,  was  constitutional  and  valid  ?  Two 
of  the  judges  were  of  opinion,  that  the  state  law  was  repug- 
nant to  the  constitution  and  laws  of  the  United  States ;  but 
the  other  five  judges  were  of  opinion  that  it  was  constitutional 
and  valid.  That  decision  did  not  necessarily  involve  the  ques- 
tion now  before  us  :  and  it  is  very  unfortunate,  that  the  learned 
judges  who  united  in  affirming  the  state  law,  differed  widely  in 
the  reasons  which  led  to  the  conclusion.  But  the  decision  is 
in  itself  highly  important  in  this  case  ;  because  it  is  now  estab- 
lished, by  the  highest  judicial  authority,  that  a  competent  power 
resides  in  the  state  governments  respectively,  to  punish  such 
offenders.  Upon  examining  the  opinions  given  by  the  two 
learned  judges,  (Washington  and  Johnson,)  who  assigned 
their  reasons  in  support  of  that  decision,  I  feel  strongly  fortified 
in  the  opinion,  that  under  the  existing  laws  of  the  United 
States^  the  plaintiff  was  not  amenable  to  a  Court-Martial  of  the 
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ThMed  States  J  although  it  must  be  admitted  that  several  dicta  N£  '^'-yorr, 
in  those  opinions,  if  isolated,  would  afford  a  contrary  inference.  ^  'I.*J^^ 
Judge  Washington^  after  reviewing  the  constitution »  and  all 
the  acts  of  Congress  relating  to  the  militia,  says,  '^from  this 
brief  summary  of  the  laws,  it  would  seem  that  actual  service 
was  considered  by  Congress  as  the  criterion  of  national  militia ; 
and  that  the  service  did  not  commence  until  the  arrival  of  the 
militia  at  the  place  of  rendezvous.  This  is  the  terminus  a  quo 
the  service,  tlie  pay,  and  subj^tion  to  the  articles  of  war,  are 
to  commence  and  continue."  '^And  indeed  it  would  seem  to 
border  somewhat  upon  an  absurdity  to  say,  that  a  militia  man 
was  in  the  service  of  the  United  States^  at  any  time,  who,  so 
for  from  entering  into  it  for  a  single  mom^it,  had  refused  to  do 
so,  and  who  never  did  any  act  to  connect  him  with  such  ser- 
vice. It  has  already  been  admitted,  that  if  Congress  had 
pleased  so  to  declare,  a  militia  man,  called  into  the  service  of 
the  U'inted  StcUes,  might  have  been  held  and  considered  as 
being  constructively  in  that  service,  though  not  actually  so ; 
and  might  have  been  treated  in  like  msuiner  as  if  he  had  ap* 
peared  at  the  place  of  rendezvous.  But  Congress  have  not  so 
declared,  nor  have  they  made  any  provision  applicable  *to  such  [  *  •  *  I 
case ;  on  the  contrary,  it  would  appear,  that  a  fine  to  be  paid 
by  the  delinquent  militia  man,  was  deemed  an  equivalent  for 
nis  services,  and  an  atonement  for  his  disobedience."  '^  If, 
then,  a  militia  man,  called  into  the  service  of  the  United  States, 
shall  refuse  to  obey  the  order,  and  is,  consequently,  not  to  be 
considered  as  in  the  service  of  the  United  States,  or  removed 
irom  the  military  jurisdiction  of  the  state  to  which  he  belongs ; 
the  next  question  is,  whether  it  is  competent  to  the  state  to 
provide  for  trying  and  punishing  him  for  his  disobedience,  by 
a  Court-Martial,  deriving  its  authority  under  the  state  r"  This 
question,  he  and  four  of  the  other  judges  answered  in  the  af- 
firmative. Mr.  Justice  Johnson  remarks, '' whatever  be  the 
views  entertained  on  this  question,  I  am  perfectly  satisfied  that 
the  individual  in  this  case  was  not  amenable  to  any  law  of  the 
United  States ;  both  that  there  was  no  law  of  the  United  States 
that  reached  his  case,  and  that  there  was  nothing  done  or  in- 
tended to  be  done  by  the  government  of  the  United  States^  to 
bring  him  within  their  laws,  before  he  reached  the  place  of 
rendezvous." 

Another  ground  on  which  to  question  the  jurisdiction  oif  the 
Court-Martial  in  this  case,  rests  on'  the  distinction  between  an 
^^  order''  by  the  President,  calling  forth  the  militia,  which, 
according  to  the  act  of  Congress  (28th  of  February,  1795) 
''may  be  issued  for  that  purpose  to  such  officer  or  officers  of 
the  militia  as  he  shall  think  proper/'  and  a  requisition  directed 
to  the  Governor  of  a  state,  requiring  a  quota  or  detachment  of 
militia  to  be  furnished  or  held  in  readiness  for  the  service  of 
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NEW- YORK,  the  United  States.     The  first  is  a  inandalory  act  of  the  Presi- 
^^^U^l;^^^  dent,  as  commander-in-Chief  of  the  mihlia  of  the  United  States) 
Mills        the  latter  may  more  properly  be  regsirded  as  a  request  of  the 
^  ^-  chief  executive  ma£:istrate  of  the  United  States,  addressed  to 

the  executive  officer  representing  state  sovereignty.  A  sudden 
emergency  might  demand  the  summary  mode  of  a  military 
order,  addressed  to  a  mere  mUUia  officer,  for  the  detachment 
wanted :  but  ordinarily,  the  President  has  adopted  the  more 
courteous  and  convenient  mode  of  requisition ;  that  is,  request- 
ing the  Governor  of  a  state  to  organize  a  portion  of  militia,  to 
be  held  in  readiness  or  to  rendezvous,  for  the  service  of  the 
United  States. 
[  *  27  ]  *The  5th  section  of  the  act  of  28th  of  February,  nrs,  de- 

clares, that  every  officer  of  the  militia,  who  shall  fail  to  obey 
such  order  of  the  President,  shall  be  liable  to  be  fined  and 
cashiered,  by  the  sentence  of  a  Court-Martial.  Can  the  idea 
be  tolerated  that  the  Governor  of  a  state  is  to  be  regarded  as  a 
militia  officer,  in  the  sense  of  that  act  ?  What  would  be  his 
rank  in  the  army  of  the  United  States  ?  Is  he  amenable  to  a 
Court-Martial  ?  Can  he  be  thus  cashiered  from  office  ?  The 
genius  of  our  political  system  revolts  at  such  absurdities.  The 
term  '^  requisition*^  is  borrowed  from  the  usage  under  the  old 
confederation  of  the  states  ;  and  has  acquired,  with  us,  a  pecu- 
liar and  appropriate  signification,  as  between  the  United  States 
and  the  individual  states. 

The  terms  of  the  avowry  in  this  case  are,  that  the  plaintiff* 
refused  "obedience  to ,  the  orders*^  of  the  Governor,  &c., 
"  issued  in  compliance  unth  the  requisition  of  the  President." 
To  obey  an  order,  and  to  comply  with  a  requisition,  is  a 
phraseology  which  exhibits  a  correct  discrimination  in  the  use 
of  language,  and  perfectly  accords  with  the  distinction  which  I 
have  endeavored  to  establish.  Mr.  Justice  fVashington  and 
Mr.  Justice  Johnson  both  recognise  this  distinction,  in  flous- 
ton  V.  Moore :  and  they  fully  concur  in  opinion,  that  a  refusal 
to  comply  with  a  "  ref/uisition,"  is  not  an  offence  cognizable 
by  a  Court-Martial  of  the  United  States. 

Another  ground  for  questioning  the  jurisdiction  of  the  Court- 
Martial,  is,  that  the  act  of  Congress  (28th  of  February  1795, 
sec«  5)  has  not  defined  the  jE^enottyfor  such  an  offence,  with 
that  .degree  of  certainty  which  is  required  in  a  penal  statute. 
It  is,  that  every  private  of  the  militia,  who  shaU  fail  to  obey 
the  orders  of  the  President,*  "  shall  forfeit  a  sum  not  exceed- 
ing one  year's  pay,  and  not  less  than  one  month's  pay" 
Pay  of  whom  ?  Such  delinquent  could  never  be  entitled  to 
4  any  pay,  because  he  did  not  enter  the  service.      Congress 

probably  intended  the  pay  allowed  by  law  for  the  time  being, 
to  a  person  of  another  description,  to  wit,  a  private  soldier, 
while  in  the  service  and  pay  of  the  United  States.  But  sure- 
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ly,  a  Judge^in  the  construction  of  a  penal  statute,  has  no  right  new-york, 
to  guess  at  the  meaning  of  the  legislature,  and  supply  such  an  :  May.  I82i. 
omission  of  the  statute,  in  ''^measuring  punishment  to  an  offend- 
er. The  rules  and  articles  of  war  (art,  28)  declare,  "  that  no 
person  shall  be  liable  to  be  tried  and  punished  by  a  General 
Court-Martial,  for  any  offence  which  shall  appear  to  have  been 
committed  more  than  two  years  before  the  issuing  of  the  order 
for  such  trial ;  unless  the  person,  by  reason  of  having  absented 
himself^  or  of  some  other  manifest  impediment,  shall  not  have 
been  amenable  to  justice  within  that  period."  The  plaintiff 
might  have  claimed  protection  under  this  limitation  at  the  trial: 
but  he  certainly  cannot  avail  himself  of  this  shield,  upon  de- 
murrer. The  saving  and  exception  in  the  statute,  of  absence 
or  manifest  impediment y  was  a  matter  of  proof ;  and  we  must 
now  intend,  that  it  was  proved  at  the  trial. 

If  a  Court-Martial  of  the  United  States  had  jurisdiction  of 
die  offence,  still  I  incline  to  the  opinion,  that  the  avowry  in 
this  case  is  defective;  because,  it  appears  that  the  General 
Court-Martial  which  convicted  the  plaintiff,  was  composed  of 
only  six  members,  whereas  the  law  requires  that  such  Court 
shall  consist  of  not  less  than  thirteen  members  ;  except  in  an 
extraordinary  emergency,  which  is  not  avened  to  have  existed 
in  the  present  case.  It  is  a  Court  of  special  and  limited  juris- 
diction ;  and  the  avowry  ought  to  aver  every  prerequisite  to 
confer  jurisdiction.  Here  the  averment  is,  that  six  officers  of 
the  militia  (naming  them)  composed  a  General  Court-Martial, 
which  "  was  duly  organized  and  convened  by  general  orders, 
issued  pursuant  to  the  acts  of  Congress  of  February  28,  1795, 
and  of  Febrwjiry  2,  1813."  It  is  certain,  that  neither  of  those 
acts  contains  any  rule  or  direction  whatever  as  to  the  organiza- 
tion of  Courts-Martial,  except  "  that  Courts-Martial  for  the 
trial  of  militia  shall  be  composed  of  militia  officers  only  ;"  and 
^'  that  the  militia  employed  in  the  service  of  the  United  States 
shall  be  subject  to  the  same  rules  and  articles  of  war  as  the 
troops  of  the  United  States.'^ 

•  Now,  the  rules  and  articles  of  war  (art.  64)  prescribe,  "  that 
General  Courts-Martial  may  consist  of  any  number  of  com- 
missioned officers,  from  Jive  to  thirteen  inclusively,  but  shall 
not  consist  of  less  than  thirteen,  where  that  number  can  be 
convened,  without  manifest  injury  to  the  service." 

I  admit,  that  the  officer  instituting  the  Court-Martial,  is  *to  [*29] 

judge  and  decide,  on  the  point  of  ^'  manifest  injury  to  the 
service*^'  But  I  contend  that  he  is  bound  to  adjudicate^  and  to 
express  his  opinion  to  that  effect,  whenever  he  directs  a  Gene- 
ral Court-Martial  to  consist  of  less  than  thirteen  members ; 
and  the  fact  of  ^'  manifest  injury  to  the  service"  ought  to 
have  been  averred,  in  order  to  show  jurisdiction  in  six  mem- 
bers only.     It  cannot  be  tolerated  that  a  military  officer  may, 
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NEW- YORK,  at  his  pleasure,  disregard  a  statute  provision,  so  important  to 
May,  1821.     ^j^g  public,  and  to  the  party  accused,  who  has  always  a  right 
Mills       ^^  *  ^^^  before  thirteen  oflicers,  except  in  the  one  specified 
V.  ca^e.     We  have  been  told,  (on  the  argument,)  that  this  Court- 

Mariin.  jyiartial  imposed  fines  to  the  amount  of  100,000  dollars 
And  surely  there  could  be  no  possible  ground  to  imagine, 
that  '^  manifest  injury  to  the  service*^  would  arise  from 
convening  thirteen  militia  ofi[icers,  on  the  16th  of  May,  1818, 
when  the  United  States  were  in  profound  peace  and  tranquil- 
lity ;  and  when,  perhaps,  not  a  single  militia  ofilicer  in  the 
United  States  was  otherwise  employed  in  the  public  service. 
The  avowry  is,  in  my  judgment,  also  defective,  because  it 
avers,  that  the  Court-Martial  "  was  duly  organized  and  con- 
vened by  general  orders,  issued  pursuant  to  the  acts  of  Con- 
gress of  February  28th,  1795,  and  of  February  2d,  1813," 
without  stating  the  title  of  any  particular  statute,  there  being 
several  acts  of  Congress  of  each  of  those  dates ;  and  because 
it  is  not  averred  by  whom  such  general  order  was  made,  either 
by  name,  or  by  style  of  office.  A  special  juHsdiction  cannot 
be  supported  by  such  vague  references  to  authority.  It  might 
as  well  have  been  averred,  that  the  Court  was  appointed  and 
held  according  to  law.  The  law  does  not  allow  such  a  title 
to  be  set  out,  or  such  a  jurisdiction  to  be  assumed,  in  this 
summary  form. 

The  avowry  is  also  defective,  because  it  does  not  state  that 
the  proceedings  of  the  Court-Martial  were  reported  to  the 
officer  appointing  the  Court,  and  by  him  confirmedy  before  the 
sentence  was  executed.  The  rules  and  articles  of  war  {art. 
65)  provide,  that  "  any  general  officer  commanding  an  army, 
or  colonel  commanding  a  separate  detachment,  may  appoint 
General  Courts-Mcutial  whenever  necessary.     But  no  sentence 

,  *30]  'of  a  Court-Martial  shall  be  carried  into  *execution,  until  after 
the  whole  proceedings  shall  have  been  laid  before  the  officer 
ordering  the  same,  or  the  officer  commanding  the  troops  for 
the  time  being ;  neitlier  shall  any  sentence  of  a  General  Court- 
Martial,  in  time  of  peace,  extending  to  the  loss  of  life,  or  the 
dismission  of  a  commissioned  officer,  or  which  shall,  either  in 
time  of  peace  or  war,  respect  a  general  officer,  be  carried  into 
execution,  until  after  the  whole  proceedings  shall  have  been 
transmitted  to  the  secretary  of  war,  to  be  laid  before  the  Presi- 
dent of  the  United  States^  for  his  confirmation  or  disapproval, 
and  orders  in  the  case.  All  other  sentences  may  be  confirmed 
and  executed  by  the  officer  ordering  the  Court  to  assemble,  or 
the  commanding  officer,  for  the  time  being,  as  the  case  may 
be."  It  seems  clear,  that  every  sentence  of  a  Court-Martial 
is  interlocutory  and  inchoate,  until  an  order  of  confirmation  by 
the  commanding  officer.  Can  there  be  a  doubt,  then,  that  in 
justifying  under  such  a  sentence,  the  defendant  is  bound  to 
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aver  such  confirmation  ?  The  proceedings  of  the  Court-Mar-  new-york 
tial  were  not  definitive,  but  merely  in  the  nature  of  an  inquest,  ^  ^J^;^> 
to  inform  the  conscience  of  the  commanding  oflScer.  He, 
alone,  could  not  condemn  or  punish,  without  the  judgment  of 
a  Court-AIartial ;  and,  it  is  equally  clear,  that  the  Court  could 
not  punish  without  bis  order  of  confirmation.  As  well  might 
a  justification  be  set  up  under  an  execution  issued  upon  an 
interlocutory  judgment  and  writ  of  inquiry,  before  final  judg- 
ment in  this  Court.  This  regulation  is  perfectly  consistent 
with  the  act  of  the  28th  of  February,  1795.  But  if  contra- 
dictory, the  act  of  the  10th  of  April,  1806,  (rules  and  articles 
of  war,)  being  posterior,  must  govern. 

The  case  of  F^anderheyden  v.  Youn^g,  (II  Johns,  Hep,  150,) 
is  distinguishable  from  the  present  case,  in  every  essential 
feature.  There  the  miUtia  man  ( Vanderheyden)  obeyed  the 
call  by  actually  entering  the  service  of  the  United  States, 
marcl^d  to  Plattsburgh  from  the  rendezvous  at  IVoy,  and 
then  deserted,  while  in  the  service  and  pay  of  the  United 
States.  There  it  was  held,  that  the  militia  man  was  properly 
tried  under  the  rules  and  articles  of  war  of  the  10th  of  Apiil, 
1806,  although  the  offence  was  created  and  defined  by  the  act 
of  the  28th  o{  February,  1795,  which  *was  held  to  be  ^ro^pec-  [*31  J 
tive.  But,  in  that  case,  the  plea  of  justification  (in  a  suit 
against  the  President  of  the  Court-Martial)  averred,  that  pur- 
suant to  the  rules  and  articles  of  war,  the  sentence  and  proceed- 
ings of  the  Court-Martial  had  been  reported  to  Major  General 
Henry  Dearborn,  who  appointed  the  Court ;  and  that  the  sen- 
tence had  been  approved  and  confirmed  by  him,  before  it  was  ex- 
ecuted. In  this  case,  the  avowry  expressly  admits,  that  the  mi- 
litia man  did  not  rendezvous,  nor  enter  the  service  of  the  Unit- 
ed States.  The  Court-Martial  was  instituted ,.  we  know  not  by 
whom,  and  there  is  an  entire  omission  to  state,  that  the  sentence 
of  the  Court  was  confirmed  by  the  commanding  officer. 

If  there  was  no  jurisdiction  of  the  offence,  or,  if  tested  by 
the  rules  of  pleading,  the  avowry  does  not  show  a  competent 
authority  to  impose  the  fine,  and  to  issue  the  certificate  for  its 
collection,  then  it  irresistibly  follows,  that  the  whole  proceed- 
ings are  void  ;  and  the  taking  of  the  plaintiff's  property  was  a 
trespass.  {fVise  v.  Withers,  3  Cranch,  3.31.*  Smith  \,  Shaw, 
12  Johns.  Hep.  357.  Suydam  fy  Wyckoff\.  Keyes,  13  Johns. 
Hep,  444.     Cable  v.  Cooper,  15  Johns.  Rep.  157.) 

It  is  also  clear,  that  replevin,  as  well  as  trespass,  lies  in  such 
a  case.  (Pangburn  v.  Partridge,  7  Johns.  Rep.  140,  and 
cases  there  cited.)  I  am  therefore  of  opinion,  that  the  plain- 
tiff is  entitled  to  judgment  on  the  demurrer. 

Spencer,  Ch.  J.    The  elaborate  manner  in  which  this  cause 

was  argued,  the  amount  of  property  involved,  from  the  great 
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NEW- YORK,  number  of  causes  depending  on  the  decision,  and  the  celicacy 

May,  i8ii.     ^j-  ^y^^  questions  which  have  been  drawn  in  discussion,  have 

Mills       induced  me  also  to  express  my  opinion. 

V-  I  shall  consider  only  two  points,  which  go  to  the  entire  merits 

of  the  case,  and  virtually  decide  all  the  causes:  1st.  Is  tlie 

action  of  replevin  an  appropriate  remedy  ?     2d.  Is  the  avowry 

good  in  substance  ? 

1.  It  is  objected  against  the  action  of  replevin,  that  it  has 
been  decided  in  this  Court,  that  replevin  will  not  lie  for  goods 

.  *  32  ]  taken  by  an  officer  on  a  writ  of  execution,  whilst  in  *the  pos- 
session of  the  person  against  whom  the  execution  has  issued. 
This  has  been  so  decided  in  Thompson  v.  Buttofi,  (14  Johns, 
Rep,  86,)  and  Gardner  v.  Campbell ;  (15  Johns,  Rep,  401  ;) 
and  I  continue  to  think  that  those  cases  were  decided  in  con- 
sonance with  sound  principles  and  established  law.  It  must, 
however,  be  borne  in  mind,  that  it  was  assumed  by  the  Court, 
and  the  cases  referred  to  justified  the  assumption,  that  the  exe- 
cutions were  issued  on  regular  and  valid  judgments.  If  it  had 
appeared  that  the  executions  in  those  cases  had  issued  without 
any  judgments  to  support  them,  or  upon  judgments  illegal  and 
void,  most  certainly  the  conclusion  would  have  been  different,  for 
then  the  executions  would  not  have  justified  the  taking  the  goods, 
however  they  might  have  protected  the  officer  from  personal  lia- 
bility as  a  tort-feasor.  In  the  present  case,  in  as  much  as  the  avow- 
ry states  the  authority  under  which  the  goods  were  taken,  if  it 
turns  out  that  the  Court  itself  had  no  jurisdiction  to  try  and 
punish  the  plaintiff  for  his  supposed  delinquency,  and  that  their 
proceedings  were  coram  non  judice  and  void,  then  would  the 
defendant  be  a  trespasser,  and  the  taking  would  be  tortious ; 
and  for  such  taking,  according  to  the  case  of  Pangburn  v. 
Partridge^  (7  Johns,  Rep.  142,)  this  action  lies.  Harriot  v. 
Shaw  (Comyh's  Rep.  275)  is  a  case  in  point;  there  replevin 
was  brought  and  maintained,  by  the  judgment  of  the  Court 

»  for  taking  goods  on  an  illegal  and  void  conviction. 

It  is  necessary  that  we  should  distinctly  define  and  settle  the 
powers  and  jurisdiction  of  Courts-Martial.  They  are  undoubt- 
edly Courts  of  a  special  and  limited  jurisdiction,  having  power 
to  hear  and  determine,  in  the  particular  exigency,  and  upon 
the  particular  cases,  with  a  view  to  which  they  are  organized. 
While  acting  within  the  line  of  their  authority,  they  are  pro- 
tected, as  to  errors  in  judgment ;  otherwise  they  are  not  pro- 
tected. If  they  exceed  their  jurisdiction,  they  are  personally 
answerable.  (2  Sir  fVm.  BL  1145.)  These  principles  have 
been  long  settled  and  established.  In  the  case  of  the  Marshal- 
sea,  (10  Co.  76,)  it  was  resolved,  that  the  action  for  false  im- 
prisonment will  lay  against  the  defendants  ;  and  a  difference 
was  taken  when  a  Court  has  jurisdiction  of  the  cause,  and  pi  o- 

I  •  33 1  ceeds  Hnverso  ordine^  or  erroneously,  no  action  lies  against  the 
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|>arty  who  sues  out,  or  the  officer  or  minister  of  the  Court  who  ne\i-york, 
executes  the  precept  or  process  of  the  Court;  but  when  the  ^^2?i2^ 
Court  has  not  jurisdiction  of  the  cause,  then  the  whole  pro- 
ceeding is  coram  nonjiidice,  and  actions  will  lie  against  them, 
without  any  regard  to  the  precept  or  process.  That  a  Court- 
Martial  is  a  Court  of  special  and  limited  jurisdiction  must  be 
evident  upon  the  slightest  reflection.  It  is  called  into  exist- 
ence for  special  and  temporary  purposes,  and  when  those  pur- 
poses are  answered,  it  is  dissolved  and  disappears.  That  it  is 
limited  to  particular  offenders  and  offences,  and  to  those  only, 
is  equally  certain.  All  its  powers  are,  therefore,  special  and 
limited. 

The  defendant  having  justified  under  the  sentence  of  a 
Court-Martial,  it  was  necessary  to  show  that  the  Court  was 
legally  constituted,  in  order  to  gain  jurisdiction  of  the  persons 
and  oflTences  of  those  who  were  to  be  tried  before  it;  and,  also, 
that  their  sentence  was  conformable  to  law. 

No  lawyer  will  controvert  the  position,  that  to  uphold  and 
give  validity  to  the  proceedings  of  a  Court,  it  must  have  juris- 
diction of  the  person  of  the  defendant,  and  of  the  cause.  This 
principle  is  applicable  to  all  Courts,  from  the  highest  to  the 
lowest.  In  Borden  v.  Fitch,  {\5  Johns,  Bep,  141,)  where  the 
question  arose  on  the  validity  of  a  decree  or  sentence  of  the 
Supreme  Court  of  the  state  of  Vermont,  Thompson,  Ch.  J. 
said,  ^*  that  to  give  any  binding  effect  to  a  judgment,  it  is  es- 
sential that  the  Court  should  have  jurisdiction  of  the  person, 
and  of  the  subject  matter ;  and  the  want  of  jurisdiction  is  a 
matter  that  may  always  be  set  up  against  a  judgment,  when 
sought  to  be  enforced,  or  where  any  benefit  is  claimed  under 
it.  The  want  of  jurisdiction  makes  it  utterly  void  and  una- 
vailable for  any  purpose."  There  is,  however,  a  marked  and 
decided  distinction  between  Superior  Courts  of  general  juris- 
diction, and  inferior  Courts,  or  Courts  of  special  and  limited 
jurisdiction.  In  the  formrr  case,  the  intendment  of  the  law  is, 
Uiat  they  had  jurisdiction,  until  the  contrary  appears ;  but  with 
regard  to  inferior  Courts,  or  those  of  special  and  limited  juris- 
diction, those  who  claim  any  right  or  exemption  under  *their  [  •  34  ] 
proceedings,  are  bound  to  show,  afHrmatively,  that  they  had 
jurisdiction.  (1  Saund,  74,  and  the  notes.)  It  will  be  seen, 
that  so  far  has  this  doctrine  been  carried,  that  if  a  man  bring 
an  action  in  an  inferior  Court,  when  the  cause  of  action  did  not 
arise  within  its  jurisdiction,  and  the.  person  or  goods  of  the 
defendant  are  taken  in  execution  under  its  process,  though  the 
judge  and  officers  of  the  Court  are  excused,  if  it  had  jurisdic- 
tion over  the  cause,  yet  the  plaintiff  in  the  action  is  considered 
as  a  trespasser ;  and  even  the  attorney  has  been  so  considered, 
where  he  had  acted  beyond  his  duty  or  authority  as  an  attorney. 
(6  Term  Bep.  245.    4  Burr.  2108.)    The  casf.*s  of  Service  v. 
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NEW-YOBK,  Heermance,  (1  Johns.  Rep.  91,)  and  Tracy  v.  Dakin^  ("« 
^^i^^ll/  JbAfW.  Rep.  75,)  bear  strongly  on  the  question  now  before  us 
It  was  there  decided,  that  a  discharge  under  the  insolvent  acl 
granted  by  the  Chief  Justice,  might  be  pleaded  in  the  same 
manner  as  the  proceedings  of  an  inferior  Court ;  that  it  was 
sufficient  to  state  enough  to  give  the  magistrate  jurisdiction, 
and  then  talUur  procesaumfuit,  that  he  was  discharged  by  the 
magistrate.  We  held  it  to  be  an  elementary  principle  in  plead- 
ing, that  every  plea  must  be  so  pleaded  as  to  be  capable  of 
trial,  and,  therefore,  must  consist  of  matter  of  fact,  the  exist- 
ence of  which  may  be  tried  by  a  jury,  as  an  issue,  or  its  suffi- 
ciency, as  a  matter  of  defence,  determined  by  the  Court,  on  a 
demurrer.  In  the  case  of  Tracy  v.  Dakin^  the  plea  stated, 
that  the  defendant  appeared  before  the  Chief  Justice,  and  de- 
livered to  him,  according  to  the  act,  &c.,  the  petition,  &c., 
and  we  held  the  plea  to  be  bad,  in  not  stating,  positively  and 
affirmatively,  that  creditors  to  the  amount  of  tliree  fourths  of 
all  the  insolvent  owed,  had  united  with  him  in  the  petition,  and 
we  said  the  law  was  not  satisfied  with  inferences,  when  the  fact 
itself  was  material,  and  might  be  traversed.  The  cases  of  Lad- 
broke  \.  Giks,  and  SoUers  v.  Lawrence^  {fl'illes,  199,  and 
416,)  were  referred  to  by  the  Court,  and  much  relied  on.  In 
the  lormer  case,  it  was  decided,  that  in  pleading  a  judgment 
of  a  Court  of  Umited  jurisdiction,  it  was  necessary  to  state  those 
facts  which  gave  the  Court  jurisdiction,  and  having  done  so, 
then  to  allege  generally  the  judgment  of  the  Court-  (Doug. 
97,  and  7  !Z?rm  Rep.  305.)     In  Sollers  v.  Lawrence^  Hilks, 

[  *^  35  I  ^h.  J .  in  considering  the  proceedings  of  a  Court  of  a  special 

and  limited  jurisdiction,  lays  down  the  rule  to  be,  that  notliing 
is  to  be  intended  in  favor  of  their  jurisdiction,  but  that  it  must 
appear,  by  what  is  set  forth  in  the  record,  that  they  had  such 
a  jurisdiction  ;  and  if  they  had  a  jurisdiction,  every  thing  must 
be  intended  in  favor  of  their  judgment ;  and  they  must  be  taken 
to  have  judged  right,  unless  the  contrary  appears  by  any  tiling 
that  is  set  forth  on  the  record.  {Jones  v.  Reed,  1  Johns. 
Cases,  20  S.  P.)  In  the  case  of  ffise  v.  fVithers,  (3  Cranch's 
Rep.  33  h,)  the  Supreme  Court  of  the  United  States  proceeded 
on  the  principles  laid  down  in  the  cases  cited  from  fViUes.  A 
Justice  of  the  Peace  had  been  fined  by  a  Court-Martial,  within 
the  district  of  Columbia;  and  for  taking  his  goods  to  satisfy  the 
fine,  an  action  of  trespass  was  brought  against  the  collector. 
It  was  decided,  first,  that  a  Justice  of  the  Peace  within  that 
district,  was  not  liable  to  do  militia  duty;  secondly,  that  a 
Court-Martial  had  no  jurisdiction  over  him,  and  he  could  not 
legally  be  enroUed  ;  and,  thirdly,  "  that  it  was  a  principle  that 
a  decision  of  such  a  tribunal,  in  a  case  without  its  jurisdiction, 
cannot  protect  the  officer  who  executes  it ;  that  the  Court  and 
officer  are  all  trespassers."  This  case,  then,  is  a  direct  autho- 
36 


OF  THK  STATE  OF  NEW-YORK.  36 

rity  for  saying,  thai  Courts-Martial  are  Courts  of  special  and  NEW- YORK, 
limited  jurisdiction,  subject  to  all  the  rules  for  the  regulation  ^^J2[^!^!l, 
of  the  proceedings  of  such  Courts.     To  the  same  point  are  the        Mills 
cases  of  Morama  v.  Sloper,  {fVilles,  30,)  and  Moraev.  James  v. 

and  others;  {WiUes,  122  0  and  I  will  venture  to  assert,  that        '^'^tik. 
none  of  the  cases  cited,  unless  such  as  have  been  repeatedly 
overruled,  deny  the  positions  I  have  advanced. 

2.  I  now  proceed  to  examine  whether  the  avowry  in  this  case 
sets  forth  enough  to  give  the  Court-Rf^rtial  jurisdiction.  That 
I  may  not  unnecessarily  occupy  time,  I  shall  confine  my  inquiry 
to  the  organization  of  the  Court  itself;  for  if  the  avowry  does 
not  set  forth  enough  to  show  that  the  Court  was  legally  con- 
stituted, as  I  hold  that  it  does  not,  it  would  be  useless  to  exa- 
mme  the  proceedings  of  the  Court,  or  to  inquire  whether  it  has 
been  shown  that  the  plaintiff  was  subject  to  their  jurisdiction. 
The  Court  being  called  into  existence  for  a  special  and  limited 
purpose,  existing  only  temporarily,  •and  pro  hac  vice,  it  must  [  *36  | 
be  organized  agreeably  to  law ;  and  this  must  be  shown  defi- 
nitely and  distinctly,  for  it  is  a  traversable  fact.  Facts  must 
be  set  forth  with  certainty ;  by  which  is  meant,  a  clear  and 
distinct  statement  of  the  facts,  which  constitute  the  cause  of 
action,  or  ground  of  defence,  so  that  they  may  be  understood 
by  the  party  who  is  to  answer  them,  by  the  jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and  by  the  Court  who  are 
to  give  judgment.  (Cowp.  682.  Com.  Dig,  Pleader,  6.  17. 
Co.  Lit  303.  2  Bos.  Sf  Pal.  967.  10  Johns.  Rep.  163. 
Priddk  and  Napper's  case,  11  Co.  8.  b.  Plowd.  231.  a.  2 
H.  BL  182.     1  iaunrf.  23.  n.  5.) 

The  avowry  states,  that  on  the  18th  day  of  May,  1818,  a 
General  Court-Martial,  composed  of  officers  of  militia  of  the 
5tate  of  New-  York,  in  the  service  of  the  United  States,  to  wit, 
Brigadier  (now  Major)  General  Sieddiford,  President,  Lietj^ 
tenant  Colonel  B,  M.  Van  Bevren,  Jjieutenant  Colonel  Jona- 
than Vaii^n,  Lieutenant  Colonel  Benjamin  J.  Gurnee,  Lieu- 
tenant Colonel  Michael  Smith,  Mafor  ff'Uliam  Wigton,  Mem- 
bers, was  duly  oi'ganized  and  convened  by  general  orders, 
issued  pursuant  to  the  acts  of  Congress  of  the  28th  of  Febru^ 
ary,  1795,  and  of  the  2d  of  Fehtuary,  1813,  for  the  trial  of 
those  of  the  militia  of  the  state  of  New-  York  who  had  failed, 
neglected,  or  refused  to  rendezvous,  and  enter  the  service  of 
the  United  States  of  America,  in  obedience  to  the  orders  of 
the  commander-in-Chief  of  the  militia  of  the  state  of  New- 
York,  of  the  4th  and  29th  of  August,  1814,  issued  in  compli- 
ance with  the  requisition  of  the  President  of  the  United  States^ 
made  pursuant  to  the  acts  of  Congress,  &c.  &c.  It  then  pro- 
ceeds to  state,  that  the  plaintiff  was  a  private  in  the  militia  of 
Ag  state  of  New-  York,  and  did  fail,  neglect,  or  refuse  to  ren- 
dezvous and  enter  the  service  aforesaid,  and  was  duly  con- 
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NEW-YORK,  victed  by  said  Court-Martial  of  the  said  delinquency ;  tliat  a 

^J^^l^J^^  fine  of  64  dollars  was  imposed  by  the  said  Court-Martial,  set- 

MiLLs        ting  forth  the  certificate  to  the  marshal  of  the  southern  district 

^^  of  New-  York,  &.c.  &c.  &c.,  justifying  the  taking  the  plaintiff's 

goods  thereunder,  concluding  with  a  verification  and  prayer  of 

judgment. 

The  act  of  Congress  of  the  10th  of  April,  1806,  establishes 
the  rules  and  articles  by  which  the  armies   of  the    United 

[  *  37  ]  ^States  shall  be  governed ;  and  the  65th  article  provides,  that 
any  general  officer  commanding  an  army,  or  colonel  command- 
ing a  separate  detachment,  may  appoint  General  Courts-Mar- 
tial, whenever  necessary.  Now,  the  only  allegation  is,  that 
this  Court-Martial  tO(ia  duly  organized  and  convened  by  gene- 
ral orders  issued  pursuant  to  the  acts  of  Congi'css.  Who 
issued  those  orders  ?  Whether  the  President  of  the  United 
States,  the  Governor  of  this  state,  or  a  general 'in  tlie  service 
of  the  United  States,  is  no  where  stated.  A  fact  so  vital  and 
important,  to  impart  jurisdiction  to  the  Court,  ought  to  have 
been  precisely  averred  ;  and  it  is  impossible,  consistent  with 
the  established  rules  of  pleading,  to  support  such  a  plea.  The 
plaintiff  was  entitled  to  have  the  fact  stated,  by  whose  orders 
the  Court  was  organized,  for  it  was  a  material  and  traversable 
fact ;  and  how  is  it  possible  to  take  issue  on  such  an  allega- 
tion ?  Who  are  to  try  the  fact,  whether  the  Court  was  duly 
organized  and  convened  by  general  orders  issued  pursuant  to 
the  acts  of  Congress  referred  to  ?  If  issue  were  to  be  taken 
on  that  part  of  the  pica,  by  negativing  the  fact,  that  the  Court 
was  duly  organized  as  alleged,  it  would  be  referring  to  the 
jury  a  question  of  law,  the  true  construction  of  the  acts  of 
Congress,  which  would  be  in  opposition  to  every  principle  of 
law.  The  plaintiff  has  no  mode  left  to  him  of  testing  the  legal 
institution  of  the  Court,  but  by  a  demurrer ;  to  compel  the 
defendant  to  set  forth  the  officer  and  his  qualifications  to  or- 
ganize the  Court.  Thus,  in  Cruger  v.  Cropsie,  (3  Johns. 
Rep.  242,)  the  defendant  pleaded  a  discharge  under  the  insol- 
vent act,  and  stated  generally,  that  the  defendant  being  an 
insolvent  debtor,  and  having,  in  all  things,  conformed  to  the 
directions  of  the  act,  and,  in  pursuance,  thereof,  obtained  his 
discharge,  as  by  relation  thereto  would  more  fully  appear ;  and 
we  held  it  to  be  a  bad  plea.  In  1  Chittys  Pleader,  215,  the 
rule  is  simply  and  perspicuously  laid  down.  Pleading  is  the 
statement  of  the  facts  which  constitute  the  plain tifl^'s  cause 
of  action,  or  the  defendant's  ground  of  defence,  in  a  logical 
and  legal  form  \  it  is  the  formal  mode  of  alleging  that  on  the 
record,  which  would  be  the  support  or  the  defence  of  the  party 
in  evidence.     Mr.  Justice  Buller,  in  Read  v.  Brookman,  (3 

(*38J  Term  Rep.  159,)  says,   ^'pleading  is  *the  formal  mode  of 

.alleging  that  on  the  record  which  would  be  the  support  orllie 
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defence  of  the  party  on  evidence."  It  is  one  of  the  first  prin-  new-york, 
ciples  in  pleading,  tliat  it  is  only  necessary  to  state  facts,  which  ^"^^  *^*- 
must  be  done  for  the  information  of  the  Court,  whose  duty  it 
is  to  declare  the  law  arising  on  those  facts,  and  of  apprizing 
tlie  opposite  party  what  is  meant  to  be  proved,  in  order  to 
give  hun  an  opportunity  to  answer  or  traverse  it.  (1  Chittyy 
215.  Doug,  278.)  Facts  only  are  to  be  stated,  not  argu- 
ments or  inferences,  or  matters  of  law.  (  Cowp.  684.  5  Easty 
275.  Com.  Dig.  Plead.  6.  78.)  I  am,  therefore,  both  on 
authority,  and  the  reason  of  the  thing,  entirely  satisfied,  that 
the  avowry  is  essentially  defective  in  tliis  respect. 

I  have  not  thought  it  necessary  to  express  an  opinion  on  the 
other  exceptions  to  the  avowry,  having  come  to  so  satisfactory 
a  result  on  the  main  point ;  nor  have  I  thought  it  incumbent 
on  me  to  examine  the  plea  to  the  avowry,  although  I  have  no 
doubt  that  it  is  bad  ;  but  as  the  defendant  has  committed  the 
first  error,  he  must  fail  on  his  avowry. 

I  am  entirely  satisfied  that  the  opinion  delivered  by  Mr.  Jus- 
tice Plait  is  perfectly  correct ;  and,  tlierefore,  forbear  express- 
ing my  own  sentiments  on  the  points  he  has  discussed. 

Per  toiam  Curiam.  Judgment  for  the  plaintifi*,  with  leave 
to  the  defendant  to  amend  on  payment  of  costs. 


*BiGELow  against  Stearns. 

THIS  was  an  action  of  trespass,  assault  and  battery,  and 
false  imprisonment,  tried  before  Mr.  Chief  Justice  Spencer, 
at  the  Columbia  Ch'cuit,  in  November,  1820. 

The  plaintiff'  proved  that  he  had  been  committed  to  the  gaol 
of  the  county,  on  a  warrant  issued  by  the  defendant,  as  Justice 
of  the  Peace,  which  was  produced,  from  which  it  appeared  that 
the  plaintiff  was  convicted  before  the  defendant,  for  wilfully 
mlerrupting  a  congregation  of  people  met  for  religious  worship, 
by  rude  and  indecent  behavior,  contrary  to  the  act  for  sup- 
pressing immorality ;  (sess.  36.  ch,  24.  sect.  4.  2  N,  JR.  L. 
193  ;)  and  having  neglected  to  pay  the  penalty  of  25  dollars 
adjudged  for  the  offence,  he  was  ordered  to  be  committed  to 
the  county  gaol  for  thirty  days,  pursuant  to  the  statute. 


(a)  Vide  ^llen  v.  Crofoot,  6  WendelVs  Rep,  606.  Latham  v. 
9  Cowen*8  Rep,  227.  Savacool  v.  Broughton,  6  WendeWa 
JaekMon  v.  Robinxon,  4  WendelVs  Rep,  436.  Scott  y.  Ely,  Ibid. 
Steenbug  v.  Bigelote,  3  Ibid.  42.  Putnam  v.  Man,  3  Ibid.  204. 
r.  Townsend,  3  Ibid.  247.  GrUwold  v.  Sedgwick^  1  Ibid.  126. 
Luther t  9  Coweh*8  Rep.  61.  Cunningham  v.  Rueklin,  8  Ibid.  1' 
man  v.  Ballou,  8  Ibid.  804.     WatlU§  v.  Marsh,  5  Ibid.  176. 
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If  a  Court  of 
limited  juris- 
diction issues 
process  whirh 
is  illeg&l ;  or  if 
a  Coart,  whe- 
ther its  juris- 
diction  be  li- 
mited or  not, 
holds  cogni- 
zance of  a 
cause,  without 
having  gained 
jurisdiction  of 
the  person  of 
the  defendant, 
by  having  him 
before  thcm,in 
the  manner  re- 
quired hy  law, 
the  proceed- 
ings are  ^'oid. 
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39  CAoES  in  THE  SUPREME  COURT 

NEW.  voiiK,      The  defeirdant  produced  in  evidence  the  record  of  con- 

/^i^l^J^^^  viction.     The  plaintiff's  counsel  then  offered  to  prove,  that  the 

BiGi.Low     defendant,  as  Justice  of  the  Peace,  did  not  cause  the  plaintiff 

"•'•  to  appear  before  him  on  the  complaint,  as  the  act  required, 

before  he  recorded  the  conviction,  and  issued  his  warrant  of 

rl^.'l^  ?P®^i*'  commitment.     The  defendants  counsel  objected  to  this  evi- 

Ii! V'istrjiie  atp  dcnce,  on  the  ground  that  the  record  of  conviction  was  a  com- 

iii7,):iiigtocn-  plcte  justification  of  the  defendant,  and  could  not  be  contra- 

for^e  a   pro-  dieted,  if  the  d*  fendant  had  jurisdiction  of  the  subject  matter. 

^*^^'^^  found.  The  Chief  Justice"  decided  that  he  would  hear  the  evidence. 

jud?.neiit,aeii-  It  wa?  provcd  that  the  defendant,  on  the  20th  of  November^ 

leucc,  or  con-  1819,  issucd  his  precept,  directed  to  any  constable,  &c.,  com- 

\trtion,iiiguch  sanding  him  to  cause  the  plaintiff  and  three  others  forthwith 

ire-ipwr.  (6)  ^^  appear  before  him,  to  ans^'er  separately,  <tc.     The  precept 

A:m1  the  jKir-  was  signed  but  not  sealed  by  the  Justice,  having  only  the  word 

ty  aJfected  by  •'  Sea!"  in  the  margin.    The  constable  endorsed  on  it  his  re- 

iJ^vrevVninll  ^"""^^  "  Served  by  reading  on,  die,  November  ^%  1819;"  lie 

coliaif i*h)    ae-  testified  that  he  sensed  it  personally  on  the  plaintiff,  by  reading 

r  •  An  1         ^^^  same  to  him,  in  *the  presence  of  his  father,  the  plaintiff 

'  '         being  an  infant,  under  twenty-one  years.     That  the  father  re- 

t^on,whenQie  quested  him  to  delay  the  return  until  the  next  day,  at   10 

^t'up  M*ade?  o'clock,  A.  M.,  at  which  time  he  accordingjiy  returned  the  pre- 

ft'iiY,     shov  cept  to  the  defendant;  and  that  the  plaintiff  did  not  object  to 

th  It  ihe  ma-  the  arrangement.     That  the  father  of  the  plaintiff  appeared  the 

^'  ^^deUoD  °cJ  ^^^^  ^^y  before  the  Justice,  with  counsel  in  behalf  of  the  plain- 

t'l -^     peraon  iiff>  ai^d  objected  to  the  process  and  the  manner  of  its  return  ; 

o..  vi.f»<i.        alleging  that  the  defendant  could  not  proceed,   unless   the 

v\'Mucvera  plaintiff  was  brousht  personally  before  him.     But  the  defend- 

I  <■  -v   power  IS  .  ®       ■  .        ^ 

r..;.i  rrcd  on  a  ^^^  decided  that  the  service  and  return  of  the  precept  was 
J  :<'i.  o  of  the  sufficient  to  authoWze  him  to  proceed  ;  and  tlie  father  of  the 
r  le.  juMimst  plaintiff  and  his  counsel  then  left  the  room  in  which  the  Jus- 
M  >i   ivo^rib-  ^ic^  he«d  his  Court ;  and  the  defendiuit  proceeded  to  examine 
..:  '•;.  I  he  sta-  witnesses,  &c.,  and  imposed  the  fine  of  25  dollars. 
'  \v^     »   th        '^^^  Chief  Justice  directed  the  jury  to  find  a  verdict  for  such 
;!er    !(>r   sup-  damages  as  ttiey  should  think  proper  ;  subject  to  the  opinion 
pr  s<'n^    im-  of  the  Court  on  a  case  to  be  made.     The  jury  accordingly 
'  g'"''.'*^'of*T{  f*>und  a  verdict  for  the  plaintiff,  for  10  dollars. 
/> ,.  '    "  st^^      The  case  was  submitted  to  the  Court  without  argument. 
(;:4.      c>75,]) 
n     'i   ri.iiho-       Spencer,  Ch.  Justice,  delivered  the  opinion  of  the  Court. 

:\7.        I    .Iu«li'^  ^  /  *^ 

t        I  \  (."  (or  i>  fTeuces  agninst  the  statute,  requires  him  to  caose  the  party  to  be  brought  before  him, 
'i    \    '  KM  proofi  &c.,  to  convict  him  in  the  manner  prescribed  :  Held,  that  the  Jn^tice  ould  not, 
tiini  of  a  precept  or  summons  personally  served,  proceed  to  hear  the  proofs,  aid  convict 
t  I  .»!  t\%  who  hod  failed  to  appear,  without  having  him  brought  before  him. 

(6)  The  Rule  as  to  the  Justice^s  liability,  is,  that  where  he  hns  no  jurisdiction 
wlmtever  and  undertakes  to  act,  his  acts  are  coram  nonjvdiet ,  unA  void,  equally 
so  as  if  he  was  not  a  Justice.  If  he  has  jurisdiction  but  errs  in  exercising  it,  then 
his  acts  are  not  void,  but  voidable  only.  In  the  former  cnse  h«  !.<*  (>or8on{dly  liable, 
in  the  latter  not.   Per  Savage,  Ch.  J.,  Adkiru  v.  Breve er,  Z'  Cotoen*$  Rep.  209. 
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« 

1  had  no  doubt  upon  the  trial,  that  the  conviction  given  in  NEW -YORK, 
evidence  by  the  defendant  was  a  .complete  protection  to  him,  ^^J^^f^" 
as  to  every  thing  set  forth  in  it,  unless  it  was  shown  that  the 
defendant  had  either  exceeded  his  jurisdiction,  or  had  not 
jurisdiction  of  the  person  of  the  plaintiff'.  I  consider  it  per- 
fectly well  settled,  that  to  justify  an  inferior  magistrate  in  com- 
mitting a  person,  he  must  have  jurisdiction  not  only  of  the 
subject  matter  of  the  complaint,  but  also  of  the  process  and 
the  person  of  the  defendant.  This  point  was  fully  and  ably 
discussed  in  Borden  v.  Fitch ;  (15  Johns,  Bep.  Ii21  ;)  and  it 
was  decided,  that  a  judgment  of  divorce  rendered  by  the  Su- 
preme Court  of  Vermont  was  void,  because  it  had  not  jurisdic- 
tion of  the  person  of  tlie  defendant.  The  authorities  are 
numerous  to  this  point.  (5  Johns.  Bep.  41.  8  Johns.  Bep. 
SO.  197.  Kirby's  Bep,  119.  1  Dallas,  261.  1  Day's  Con. 
Bep.  40.  45.  2  IVUs,  386.  2  &'tr.  993.)  If  a  Court  of 
limited  jurisdiction  issues  a  process  which  is  illegal,  and  not 
merely  erroneous;  or,  if  a  Court,  whether  of  limited  *jurisdic-  [*4i  ] 

tion  or  not,  undertakes  to  hold  cognizance  of  a  cause,  without 
having  gained  jurisdiction  of  the  person,  by  having  him  before 
them,  in  the  manner  required  by  law,  the  proceedings  are  void : 
and  in  the  case  of  a  limited  or  special  jurisdiction,  the  magis- 
trate attempting  to  enforce  a  proceeding  founded  on  any 
judgment,  sentence,  or  conviction,  in  such  a  case,  becomes  a 
trespasser.  The  case  of  Mather  v.  Hood,  (8  Jdhns,  Bep. 
45,)  decides  that  a  record  of  conviction  of  a  Justice,  under  the 
act  to  prevent  forcible  entries  and  detainers,  is  not  traversable ; 
and  if  it  appears,  that  the  Justice  had  jurisdiction  and  proceed- 
ed regularly,  it  is  conclusive,  and  a  bar  to  a  suit  against  him 
for  any  thing^  adjudged  and  within  his  jurisdiction.  But  it  was 
not  decided  in  that  case,  nor  is  there  any  caj-e  that  sanctions 
the  doctrine,  that  by  force  of  a  conviction  before  a  magistrate, 
the  party  affected  by  it,  may  not  show,  even  in  a  collateral 
action,  where  the  conviction  is  set  up  as  a  defence,  or  comes 
in  question,  that  the  magistrate  had  not  jurisdiction  of  the  per- 
son against  whom  the  conviction  operates.  Take  the  case  of 
a  person  convicted  by  a  Justice  of  the  Peace,  who  never  had 
been  summoned,  and  who  never  appeared  before  him  ;  would 
it  admit  of  a  doubt  that  this  fact  might  be  shown,  and  if  proved, 
that  the  whole  proceeding  would  be  coram  non  judice  and 
void  ?  The  fourth  section  of  tlie  act  under  which  tliis  convic- 
tion took  place,  (2  N.  B.  L.  194,  195,)  (a)  aftetj^pccifying  the 
offences  of  violating  the  sabbath,  and  interrupting  and  disturb- 
ing any  assembly  of  people  met  for  religious  worship,  proceeds 
to  denounce  the  penalty,  and  provides,  in  case  such  offender 
be  legally  convicted,  that  he  shall  immediately  pay  the  sum  so 
forfeited,  which  may  be  a  sum  not  exceeding  25  dollars  ;  and 

ca)  1  Bev.  Stat.  674,  675. 
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NEW  YORK,  if  he  does  not  immediately  pay  the  amount,  with  the  charges 

May,  1821.     ^f  conviction,  or  give  security,  to  the  satisfaction  of  the  Justice, 

BtoKLow      for  the  payment  thereof,  within  twenty  days  thereafter,  then 

V.  the  Justice  may,  by  warrant,  under  his  hand  and  seal,  commit 

the  offender  to  the  common  gaol  of  the  county  for  a  term  not 

exceeding  thirty  days.     The  ninth  section  provides,  that  every 

Justice  shall,  upon  information  given  upon  the  oath  of  any 

person,  cav^e  every  offender  against  the  act  to  appear  before 

him,  and  upon  such  information  being  proved,  shall  convict 

[*42]  such  offender  *in  such  manner  as  in  and  by  the  act  is  pre- 

scribed. The  tenth  section  gives  the  form  of  conviction,  and 
prohibits  the  removal  into  the  Supreme  Court,  by  certio7'ar%, 
of  any  adjudication  or  conviction  by  virtue  of  the  act.  The 
importance  and  value  of  the  principle,  that  the  Justice  has  not 
jurisdiction,  unless  the  person  convicted  shall  be  legally  before 
him,  becomes  more  apparent,  when  we  perceive  that  the 
aggrieved  party  is  deprived  of  every  method  of  protecting 
himself,  but  by  action  against  the  Justice. 

Was  the  plaintiff  legally  before  the  Justice  ?  I  consider  the 
process  issued  by  the  defendant  as  unexceptionable ;  it  had  no 
seal,  and  there  is  nothing  in  the  act  requiring  it.  The  consta- 
ble returned  upon  it,  that  he  had  served  it  by  reading.  It 
appeared  in  evidence  that  the  plaintiff  was  never  before  the 
Justice ;  that  the  process  was  served  by  reading  it  to  the  plain- 
tiff in  the  presence  and  hearing  of  his  father,  who  now  prose- 
cutes as  guardian  ad  litem  to  his  son.  The  father  requested 
the  constable  to  delay  the  return  of  the  process,  until  the  next 
day  at  10  o'clock,  as  he  wished  to  take  counsel,  and  that  he 
would  attend  before  the  Justice  the  next  day  for  his  son.  This 
conversation  took  place  when  the  officer  served  the  process, 
and  in  the  plaintiff's  hearing  and  presence,  and  he  did  not  ob- 
ject to  the  arrangement.  The  father  appeared  with  counsel 
before  the  Justice,  and  objected  to  the  process  and  the  manner 
of  its  being  served,  and  insisted  that  the  plaintiff  ought  to  have 
been  brought  personally  into  Court;  these  objections  were 
overruled,  and  then  Gale  Bigeloiv  withdrew  with  his  counsel. 
It  is  a  settled  principle,  that  whenever  a  statute  confers  a 
new  power  upon  Justices  of  the  Peace,  they  must  proceed  in 
the  mode  prescribed  by  the  statute.  Various  British  statutes 
confer  power  on  Justices  of  the  Peace,  to  inflict  penalties  for 
offences,  on  conviction,  without  requiring  that  the  party  should 
be  summoned  or  compelled  to  appear.  In  4th  Bl.  Com.  382, 
it  is  said,  the  Courts  of  common  law  have  thrown  in  one  check 
upon  them,  (summary  convictions,)  by  making  it  necessary,  to 
summon  the  party  accused  before  he  is  condemned ;  and  it  is 
now  held  to  be  an  indispensable  requisite.  (2  Ld,  Raym. 
M05.     I  Salk.  ISI.)     It  is  evident,  that  the  summoning  of  the 

[  *  43  ]         accuse  :1,  was  not  specifically  required ;  *yet  this  has  been  con- 
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adered  a  principle  so  necessary  to  the  impartial  administration  new- York, 
of  justice,   that  it  cannot  be  dispensed  with.     The   statute  v^^Jjli/^-^^*. 
authorizing  the  proceedings  against  the  plaintiflT,  requires  of     Skyhoch 
the  Justice  to  cause  every  oflfender  against  the  statute  to  be  ^  • 

brought  before  him.  This,  I  consider  essential  to  his  jurisdic- 
tion ;  first,  because  the  statute  is  mandatory  upon  the  Justice 
that  it  shall  be  done,  and  it  is  the  mode  pointed  out  in  which 
he  shall  execute  the  summary  powers  confided  to  him  ;  and, 
secondly,  because,  from  the  nature  of  the  case,  the  offender 
must  be  present ;  the  party  convicted  has  an  option  given  him 
of  payi;ig  the  forfeiture,  or  giving  security  for  the  payment  in 
twenty  days ;  in  default  of  complying  with  either  alternative, 
the  Justice  is  bound  to  commit  him,  for  a  period  not  exceeding 
thirty  days.  It  is  essential  that  the  offender  should  have  an 
opportunity  of  electing  to  comply  with  one  of  the  alternatives 
offered  to  him,  by  being  present  and  informed  of  the  forfeiture 
adjudged.  It  is  no  answer  to  say,  that  being  summoned,  he 
might  appear.  It  was  the  duty  of  the  Justice  to  cause  him  to 
be  brought  before  him.  Neither  is  it  an  answer,  that  being  an 
infant,  he  appeared  by  his  father.  It  is  not  a  suit  in  which 
there  can  be  a  guardian  ad  litem.  Under  the  twenty-five 
dollar  act,  in  a  proceeding  instituted  by  warrant,  had  the  same 
facts  occurred,  the  proceedings  would  have  been  erroneous. 

Judgment  for  the  plaintiff. 


*J.  &  H.  Seymour  against  Brown  and  others.  [  *44  ] 

THIS  was  an  action  of  assumpsit,  tried  before  Mr.  Justice  The  plaintiff 
Van  Ness,  at  the  Genesee  Circuit  on  the  6th  of  June,  1820.  ^"V^^^^^^Jj" 
A  verdict  was  takei)  for  the  plaintiff,  subject  to  the  opinion  of  j^"  a"qu!intity 
the  Court  on  a  case  made.  The  declaration  contained  a  count  of  wheat,  to  be 
on  a  special  agreement,  and,  also,  the  general  counts.  exchanged  for 

The  first  count  stated  a  special  agreement,  by  which  the  ^^^'^  ^.  ^^^  ^^^^ 
defendants,  who  were  millers,  agreed,  that  for  so  much  wheat,  rel  1 1  dour  for 
of  the  first  quality,  as  the  plaintiffs  should  deliver  to  the  defen-  evt»r>  five 
dants,  at  their  grist  mill  in  Genesee,  the  defendants  would  *''."'^'"  ^f*^ 
deliver,  in  exchange  therefor,  at  their  said  mill,  to  the  plaintiffs,  j,  ivldant  mix! 
one  barrel  of  fine  flour  fit  for  market,  for  every  five  bushels  of  cd  the  plain- 
wheat  of  the  first  quality,  delivered  to  them,  &c.  And  the  ^»ff*8  wheat 
plaintiff  averred  a  delivery  of  600  bushels  of  wheat,  &c.  Tf  *  whett'"  o? 

the  same  quality,  bebnging  to  himself  and  others  ;  but  before  the  floor  was  delivered  to  the  p'aintiff, 
the  mill  of  the  defendant,  with  all  its  contents,  wlieat  and  floor,  was  entirely  destroyed  by  fire, 
from  some  'unknown  cause,  and  without  any  fault  or  negligence  on  the  part  of  the  defendant  : 
Held,  that  the  defendant  was  not  responsible  for  the  loss  of  the  plaintiff  *8  wheat,  there  being  nu 
contract  of  sale  by  which  the  property  wos  troiiiiferred  to  the  defendant  (a) 

(a)  Vide  Piatt  t.  Hibbard,  7  Catoen's  Rep  497»  and  502,  note  (ft). 
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NEW- YORK,       At  the  trial,  the  plaintifTs  gave  in  evidence  the  receipts  of  the 
May,  ij«i.  ^  defendants  for  ^0  bushels  of  wheat  of  the  first  quality,  in 
Marchy  1818.     It  was  proved,  that  the  wheat  of  the  plaintiff^ 
V.  was  thrown  in  bulk  into  large  bins,  and  mixed  with  other  wheal 

which  the  defendants  had  purchased  for  account  of  other  per- 
sons, and  received  from  other  customers ;  and  that  no  flour 
was  packed,  marked,  and  set  apart  for  the  plaintiffs,  when  the 
mill  of  the  defendants,  with  all  its  contents,  being  several  thou- 
sand bushels  of  wheat,  and  about  seventy  barrels  of  flour,  was 
destroyed  by  fire,  on  the  2d  of  May ^  1818,  without  any  negli- 
gence or  fault  of  the  defendants,  and  from  some  cause  unknown. 
The  agreement  between  the  parties  was  proved  by  letters  which 
passed  between  them.  On  the  1st  of  December,  1817,  the 
plaintifls  addressed  a  letter  to  the  defendants,  in  which  they 
say,  "  we  shall  have,  during  the  ensuing  winter,  a  quantity  of 
wheat  which  we  shall  want  to  sell,  or  get  floured,  and  wish  to 
know  on  what  terms  you  would  do  it  for  us,  either  exchanging 
flour  for  wheat,  or  grinding  it  at  a  certain  price  per  barrel.  We 
may  send  a  small  quantity  before  sleighing,  which  we  wish  to 

[*  45  j  ^exchange."  On  the  2d  of  December^  1817,  the  defendants 
answered*  as  follows  :  "  Yours  of  the  date,  December  1st,  is 
received.  In  answer,  we  state,  that  our  terms  in  milling,  are : 
We  receive  first  quality  wheat,  and  deliver,  fit  for  market,  one 
barrel  of  fine  flour  for  five  bushels  ;  and  for  inferior  qualities 
of  wheat,  one  shilling  deduction,  which  is  either  to  be  paid  in 
wheat  or  cash,  at  our  employer's  option.  We  also  grind  for 
toll,  charging  one  shilling  per  barrel  for  packing.  We  can 
always  exchange,  at  a  short  notice,  flour  for  wheat,  on  the  above 
terms."  On  the  13th  of  December,  1817,  the  plaintiflfs  wrote 
to  the  defendants,  as  follows :  "  We  send  you  a  load  of  wheat 
which  we  shall  wish  to  exchange  for  flour.  The  flour  we  shall 
send  for  in  a  few  days,  by  a  teamster  going  to  Albany, ^^ 

On  the  12th  of  August,  1818,  the  plaintiffs  drew  an  order 
on  the  defendants,  to  wit,  for  "  forty-seven  barrels  of  flour, 
being  the  balance  due  us  for  wheat  sold  you  last  winter."  This 
order  was  presented  to  the  defendants,  who  refused  to  deliver 
the  flour,  assigning  as  a  reason,  that  their  mrll,  storehouse,  <tc., 
with  all  the  contents,  wheat  and  flour,  had  been  destroyed  by 
fire,  originating  from  some  unknown  cause.  They  observed, 
that  previous  to  the  fire,  they  had  flour  on  hand,  which  they 
could  have  delivered  to  the  plain tifl*s,  if  it  had  been  demanded. 

Talcot^  for  the  plaintifls,  contended,  that  as  the  defendants, 
mstead  of  keeping  the  wheat  sent  by  the  plaintiffs,  separate  and 
distinct,  had  mixed  it  with  their  own  wheat,  or  with  that  of 
other  persons,  it  was  unlike  the  common  case  of  sending  wheat 
to  a  miller  to  be  ground  into  flour.  That  it  was  to  be  deemed 
a  contract  of  sale,  or  exchange,  of  so  much  wheat,  for  so  much 
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flour;  and,  therefore,  the  wheat,  after  its  delivery,  was  not  at  NEW- York, 
the  risk  of  the  plaintiffs,  but  of  the  defendants.     He  cited  2     ^*>''  '*^^- 
Johns.  Rep.  13.    2  Comyn  on  Contr.  212.     Jones  on  Bail*     seymour 
men/,  90.    Pothiery  Traite  du  Contrat  de  Vente,  part  4,  n.      ^  v- 
307. 

To  show  that  the  plaintiff  might  abandon  the  count  on  the 
special  agreement,  and  recover  on  the  general  count  for  goods 
sold  and  delivered,  &c.  he  cited,  1  Term  Rep.  133.  1  Bos. 
4r  Pull.  354.  1  Hm.  Bl.  287.  1  Chitty  PI  338,  *339.  7  [  *  46  ] 
Johns.  Rep.  132.  10  Johns.  Rep.  36.  12  Johns.  Rep.  274. 
13  Johns.  Rep.  94.     14  Johns.  Rep.  326. 

E.  C/ar&,  contra. 

Spencer,  Ch.  J.  delivered  the  opinion  of  the  Court.  (After 
stating  the  facts.)  The  question,  upon  this  state  of  facts,  is, 
on  whom  is  the  loss  to  fall  ?  it  being  proved  that  the  defen- 
dants were  not  guilty  of  any  negligence  in  regard  to  the  burn- 
ing of  the  mill  and  store ;  and  that  there  was  no  default  in 
delivering  flour  according  to  the  contract,  until  after  the  de- 
struction of  the  mill. 

It  cannot,  with  any  kind  of  propriety,  be  asserted,  that  these 
facts  show  a  sale  of  the  wheat  to  the  defendants.  On  the  con- 
trary,  it  is  manifest,  that  no  sale  was  ever  contemplated  by 
either  of  the  parties.  If  the  defendants  had  kept  this  wheat 
specifically,  by  itself,  there  would  have  been  no  ground  for 
saying,  that  they  were  liable  for  the  loss.  The  general  law  of 
bailment  was  very  ably  discussed  by  Lord  Ilolt,  in  Coggs  v. 
Barnard;  (2  Ld.  Raym.  909;)  and  although  his  genemi 
division  of  bailments  is  imperfect,  as  respects  the  delivery  of 
goods  to  a  tradesman  or  manufacturer  to  operate  upon  ;  yet  in 
all  his  divisions,  he  does  nqt  consider  a  bailee  responsible  for 
inevitable  accident,  unless  he  be  a  person  exercising  a  public 
employment ;  such  as  a  common  carrier,  common  hoy  man, 
master  of  a  ship,  an  innkeeper,  ic.  These  are  bound  to  an- 
swer for  the  goods,  at  all  events,  except  where  the  loss  is  attri- 
butable to  the  act  of  God,  or  the  enemies  of  the  king.  This, 
he  considers  truly,  to  be  a  politic  estabUshment,  contrived  by  ' 
the  policy  of  the  law,  for  the  safety  of  all  persons,  the  necessity 
of  whose  affairs  oblige  them  to  trust  these  sorts  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing.  Sir  JVilliam  Jones, 
in  his  treatise  on  bailment,  has  altered  the  arrangement  of 
Lord  HoWs  division  of  bailments,  and  has  reduced  his  six  kinds 
to  five,  which  he  has  rendered  more  definite  and  comprehen- 
sive. His  fifth  Claris  is  Locatum,  or  a  hiring,  which,  he  says, 
is  always  for  a  reward.  He  subdivides  the  JLocatum  into,  1st. 
Locatio  rei,  by  which  the  hirer  gains  the  temporary  use  of  the 
tiling  ;  and  2d.  Locatio  opem/actendi,  when  work  and  labor, 
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NEW-YOHK,  *or  care  and  pains,  are  to  be  performed  or  bestowed  on   the 
JJJ|2j!^i!\^  thing  delivered  ;  or,  3d.  Locatio operis mercium vehendai-vm, 
Seymour      where  goods  are  bailed,  for  the  purpose  of  being  carried  from 
V-  place  to  place,  either  to  a  public  carrier  or  a  private  person. 

«owir.  \yith  regard  to  the  first,  Locatio  conductio  ret,  Sir  M'Uliam 
Jones  correctly  concludes,  that  the  hirer  is  not  bound  to  more 
than  an  ordinary  degree  of  diligence  ;  that  is,  such  diligence 
as  all  prudent  men  use  in  keeping  their  own  goods.  As  to  the 
second,  or  Locatio  operis  fadendi,  "  If,"  he  says,  "  Titius 
deliver  silk  or  velvet  to  a  tailor,  for  a  suit  of  clothes,  or  a  gem 
to  a  jeweller  to  be  set  or  engraved,  or  timber  to  a  carpenter  for 
the  rafters  of  his  house ;  the  tailor,  the  engraver,  and  the 
builder,  are  not  only  obliged  to  perform  their  several  under- 
takings, in  a  workmanly  manner,  but  since  they  are  entitled  to 
a  reward,  either  by.  express  bargain,  or  by  implication,  they 
must  also  take  ordinary  care  of  the  things  respectively  bailed 
to  them :"  and  he  proceeds  to  illustrate  his  position,  by  refe- 
rence to  cases,  and  concludes,  that  in  whatever  point  of  view 
this  bailment  be  considered,  no  more  is  regularly  demandable 
of  the  bailee  than  the  care  which  every  prudent  man  takes  of 
his  own  property. 

He  says,  "  it  may  be  right  also  to  mention,  that  the  distinc- 
tion before  taken,  in  regard  to  loans,  between  an*  obligation  to 
restore  the  specific  things,  and  a  power  or  necessity  of  return- 
ing others  of  equal  value,  holds  good  likewise  in  the  contracts 
of  hiring  and  depositing ;  in  the  first  case,  it  is  a  regular  bail- 
ment, in  the  second,  it  becomes  a  debt.''  He  divides  loans, 
into  those  that  are  for  use,  and  those  that  are  for  consumption. 
The  first  are  to  be  returned  specifically,  and  the  owner  must 
abide  the  loss,  if  they  perish,  through  any  accident  which  a 
careful  and  vigilant  man  could  not  have  avoided.  The  second, 
such  as  lending  wine,  corn,  and  other  things,  which  are  to  be 
restored  in  equal  value  or  quantity  ;  as  these  specific  things  are 
not  to  be  returned,  the  absolute  property  of  them  is  transierred 
to  the  borrower,  who  must  bear  the  loss,  however  inevitable  the 
misfortune  by  which  they  are  destroyed ;  and  he  cites  the  Digest, 
19.  2. 31,  and  Bynkershoeck,  Obs.  Jur.  Rom.  lib,  8,  comment- 
ing on  what  he  calls  the  famous  law  of  ^(/enu^,  says :  "  If  an  ingot 

[  *49  ]  of  silver  be  delivered  *to  a  silversmith  to  make  an  urn,  the  whole 
property  is  transferred,  and  the  employer  is  only  a  creditoi 
of  metal  equally  valuable,  which  the  workman  engages  to  pay 
in  a  certain  shape."  "  The  smith,  (says  Sir  fV.  Jones,)  may 
consequently  apply  it  to  his  own  use,  but  if  it  perish,  even  by 
unavoidable  mischance,  or  irresistible  violence,  he,  as  owner  of 
it,  must  abide  the  loss,  and  the  creditor  must  have  his  urn  in 
due  time.  It  would  be  otherwise,  no  doubt,  if  the  same  silver, 
on  account  of  its  peculiar  fineness,  or  any  uncommon  metal 
according  to  the  whim  of  the  owner^  were  agreed  to  be  specifi- 
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cally  delivered  in  the  form  of  a  cup  or  standish."     I  am  not  new-york 
aware  of  a  case  in  the  Courts  of  common  law,  where  a  <iuestion     ^^y*  ^^'• 
like  this  has  arisen  ;  and  it  seems  to  me  that  the  case  cited  and  ^^setmou^ 
commented  on  by  Bynkerahoeck^  if  it  be  analogous,  does  not  v. 

govern  this  case.     It  was  not  the  intention  of  the  parties  here      ^^"o'^'- 
tliat  the  plaintiffs  should  sell  and  the  defendants  buy  wheat,  or 
that  the  defendants  should  sell  and  the  plaintiffs  buy  flour.   In 
other  words,  it  was  not  the  intention  that  the  one  should  sell 
wheat  for  flour,  and  the  other  flour  for  wheat. 

The  object  was,  that  as  the  plaintiffs  had  wheat  which  they 
wished  to  turn  into  flour,  and  as  the  defendants  had  a  mill 
adapted  to  its  manufacture,  the  plaintiffs  should,  for  a  certain 
quantity  of  wheat  of  a  given  kind,  receive  a  certain  quantity  of 
flour  of  a  particulEur  kind.  I  have  already  observed,  and  Sir  fVU- 
Uam  Jones  and  all  the  cases  justify  the  position,  that  if  the  same 
wheat  delivered  by  the  plaintiffs  was  to  be  manufactured  for, 
and  delivered  to  them,  the  defendants,  clearly,  would  not 
have  been  responsible  for  the  present  loss.  But  the  plain- 
tiffs' wheat  was  mixed  with  other  wheat  belonging  either  to 
the  defendants  or  other  persons.  I  confess. I  do  not  see  how 
tiiat  alters  the  case,  unless  we  are  to  presume,  without  evidence, 
that  it  was  mixed  with  an  inferior  quality  of  wheat.  If  it  was 
put  with  wheat  of  exactly  the  same,  or  of  a  superior  quality, 
the  act  was  not  injurious  to  the  plaintiffs.  Its  identity  was 
destroyed,,  but  that  was  entirely  immaterial,  if  there  yet  remained 
wheat  of  the  first  quality.  The  plaintiffs  expected  that  the 
identity  was  to  be  changed  in  the  manufacture.  I  presume, 
that  neither  party  contemplated  that  the  plaintiffs^  wheat  was 
to  be  kept  separate  from  other  wheat  of  the  ^'same  quality ;  for  ^  *  49  ] 

it  is  no  part  of  the  contract  that  the  flour  to  be  delivered  by 
the  defendants,  should  be  manufactured  out  of  the  plaintiffs' 
identical  wheat.  The  whole  case  shows,  that  there  had  been 
no  default  in  deUvering  flour  according  to  the  contract ;  and 
why  should  the  plaintiffs'  delay  in  calling  for  the  flour  be  at 
the  defendant's  risk?  It  appears,  too  clearly,  that  a  much 
laiger  quantity  of  wheat  than  was  necessary  to  supply  the  plaiu- 
tiflls  wjth  flour  when  manufactured,  was  in  the  mill  when  it 
was  destroyed.  I  cannot  consent  to  engraft  the  rule  of  the 
.civil  law,  as  stated  by  Sir  H^m,  Jones,  into  our  code ;  and  as 
I  perceive  here  no  principles  of  law  or  justice  to  render  the 
defendants  liable,  I  think  they  should  have  judgment.  I  have 
not  examined  the  technical  objections,  being  satisfied  on  the 
main  ground. 

Judgment  for  the  defendant. 
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NEW- YORK, 

May,  1821. 

hfhrt  Henry  against  Brown. 

V. 

Brown.  . 

.       ,,  THIS  was  an  action  of  debt  on  a  bond,  tried  at  the  Oneida 

riance  between  Circuit,  in  September,  1820,  before  Mr.  Justice  Yates.  The 
the  oyer  of  a  defendant  after  craving  oyer  of  the  bond  and  condition,  plead- 
bond  and  the  ed  tkw  est  foctum.  At  the  trial,  the  plaintiflf  proved  the  bond, 
n^  re^^iS^"^  dated  12th  of  October,  1819,  condiUoned  to  pay  1200  doUars, 
us  where  in  tbe  in  six  annual  instalments  ;  but  the  defendant's  counsel  object- 
over,  the  words  ed  to  its  being  read  in  evidence,  because  there  was  a  variance 
were  "or  de-  i>etween  the  »tier  of  the  condition  dehvered  to  the  defendant, 

im  «r  ' '    And     in  ^  • 

the  declaration  ^^d  the  originaT.  The  words  in  the  condition  of  the  bond 
"oroM^rde-  were  "  without  any  fraud  or  other  delay,"  and  in  the  oyer 
lay,"  the  va-  "  without  any  fraud  or  delay,"  omitting  the  word  *"  other." 
heW^^^inimate^  '^^^  objection  was  Overruled  by  the  Judge.  The  defend- 
riui.  (a)  ant   then  offered  in  evidence,  under  a  notice   of  set-oflf,   a 

r*50l  promissory  note   of  *the  plaintiff  to  the  defendant,   for  100 

^         ^         dollars,  dated  November  30,  1818. 

W  here,  on  'pj^^  plaintifl''s.  counsel  oDJected  to  the  evidence  of  set-off, 
lice^  from  the  ^^  ^^^  ground  that  the  bond  was  assigned  on  the  25th  of 
nssi^ee  of  a  October,  1819,  by  a  writing  endorsed  thereon,  to  J.  Kirkland, 
bond,  of  the  and  notice  thereof  given  to  the  defendant,  who  had  acknow- 

oWi|or°*^id  ''^^^^  ^^^  ^^^^^^^  ^^  P^d  K  100  dollars,  and  promised  to 
to  tlie  assignee  P^y  the  balance,  without  claiming  any  set-off  whatever.  To 
100  dollars,  support  this  objection,  the  plaintiff  gave  in  evidence  a  letter  of 
and  Foniised  ^^^  defendant,  dated  Januai^  10,  1820,  to  K.  the  assignee  of 
balance^  witl^  the  bond,  in  which,  after  mentioning  that  the  bond  was  given 
out  mention-  for  lands,  and  that  there  was  some  dispute  about  the  title, 
Ing  any  de-  about  which,  howevcr,  he  had  no  doubt,  he  adds,  *'  as  the 
the"  aasmie?  ^^^  ^^  assigned  to  you  before  it  became  due,  and  as  you 
or  set-oir ;  in  politely  gave  me  notice  thereof,  I  will  (unless  the  title  should 

an  action  af-  fail)  adjust  the  same." "  I  send  you  my  check  for  100  dol- 

o**^t"***b*^'°d*  lars,  payable  in  forty  days;  should  H.  the  plaintiff,  be  here. 
It'   was    held  ^^'^ich  I   expect  shortly,  I  will  make  an  arrangement  for  the 

that   the   de-  balance,  probably  before  the  forty  days." The  letter  of  K. 

fendant  could  giving  the  defendant  notice  of  the  assignment  to  higi,  was 
deiUndal?^^^  dated  December  20,  1819.  The  100  dollars  were  shown  to 
the  assigner,  '^^^'^  been  endorsed  on  the  bond.  The  note  offered  by  way 
existing  piior  of  set-off,  was  received,  reserving  the  question  as  to  its  admis 
to  the  bond ;  gibility ;  and  the  defendant,  who  was  an  attorney  of  this  Court, 
to  be  presuin^  8*^®  further  evidence,  by  way  of  set-off,  of  several  taxed  bills 

cd    from     the 

promise  of  the  defendant,  and  his  silence  on  the  subject  of  the  set-off,  that  his  claim  against  the 

kbiigee  had  been  previously  settled.  (6) 

(a)  Vide  Every  v.  Jkferwin,  6  Coufen^»  Rep.  860. 

{h)  Vide  Bridge  v,  Johnson^  5  TVetidelVi  Rep,  842.     JVtfigara  Rank   t 
Roosevelt,  9  Cowen*8  Rep.  409. 
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ot  costs,  &c.,  as  an  attorney  in  several  suits,  in  which  the  new-york, 
plaintiff  and  others  were  plaintiffs ;   and  it  was  proved  that     ^**^'  ^^^^* 
these  services  were  rendered  prior  to  giving  the  bond.  ^^^Hei<r7*^ 


V. 


A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  the  point  whether  the  evidence  of  set-off 
ought  to  have  been  received. 

The  case  was  submitted  to  the  Court  without  argument. 

WooDwoRTH,  J.  delivered  the  opinion  of  the  Court.  The 
variance  does  not  alter  the  sense  ;  it  was  not  in  a  material  part 
of  the  instrument,  nor  was  the  defendant  surprised.     *The  |*5I  I 

objection  ought  not  to  prevail,  unless  there  is  some  strict  rule 
of  law,  uniformly  acted  upon,  which  does  not  allow  the  Court 
to  consider  it  immaterial. 

In  5  Com.  Dig.  125.  B.  4,  it  is  laid  down,  that  a  small 
variance  between  the  obligation,  upon  oyer,  and  the  declara- 
tion does  not  avoid  it ;  as  if  the  declaration  on  a  bill  is,  that 
"  he  will  pay,^'  and  the  bill  says,  "  if  he  pay,^^  the  variance  is 
immaterial.  In  2  Salk,  659,  the  deed  declared  on  was  dated 
the  30th  of  Marchy  anno  domini  1701,  the  oyer  was  on  the 
30th  of  March,  1701,  and  held  no  variance.  These  authori- 
ties sufficiently  show,  that  variances  hke  the  present  have  been 
disregarded.  They  are,  in  no  point  of  view,  material,  and 
ought  not  to  defeat  the  manifest  justice  of  the  cause ;  if  it  were 
otherwise,  the  oyer  is  clearly  amendable  by  this  Court,  so  that 
the  defendant  cannot  succeed  on  this  ground. 

The  next  question  is,  whether  the  defendant  is  entitled  to 
the  benefit  of  a  set-off?  The  bond  is  dated  the  12th  of  Octo- 
ber, 1819;  it  was  assigned,  on  the  25th  of  the  same  month, 
to  Joseph  Kirkland,  who  gave  notice  thereof  to  the  defendant 
in  December  following.  The  letter  of  the  defendant  to  Kirk- 
land,  dated  the  20th  of  January,  1820,  was  not  written  with 
a  view  to  a  compromise,  but  promises  to  adjust  the  bond  with 
Kirkland,  unless  the  title  to  the  land,  for  which  the  bond  was 
given,  should  fail.  There  is  no  suggestion,  that  the  defendant 
had  any  demand  against  the  plaintiff,  or  contemplated  any 
deduction  by  way  of  set-off;  the  failure  of  title  is  the  only 
contingency.  At  the  trial,  the  defendant  offered  in  evidence 
a  note  of  100  dollars,  given  by  the  plaintiff  to  the  defendant, 
nearly  a  year  before  the  giving  of  the  bond,  and  several  bills 
of  costs  for  services  as  attorney  in  certain  suits,  wherein  the 
plaintiff,  and  two  other  persons,  were  plaintiffs  ;'  the  services 
had  all  been  rendered  before  the  giving  of  the  bond.  It  was 
not  pretended,  that  the  title  had  failed,  so  that  the  defendant's 
leltej*,  containing  a  promise  to  adjust  the  bond,  became  absolute. 

I  think  this  case  comes  precisely  within  the  principle  decided 
'•n  Gould  V.  Chace,  (16  Johns.  Hep.  226,)  that  where  the  de- 
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NEW -YORK,  fendant  having  executed  a  promussory  note,  afterwards  pro 
^0^  ^J^ll^  mised  the  assignee  of  the  note  to  pay  it,  he  cannot,  *in  an  action 
brought  on  the  note,  by  the  assignee,  in  the  name  of  the  payee^ 
set-off  demands  which  he  had  against  the  nominal  plaintiff, 
prior  to  the  making  of  the  note,  merely  upon  proving  those 
demands,  without  further  explanation,  as  it  is  to  be  presumed 
from  the  fact  of  his  subsequently  giving  a  note,  coupled  with 
his  promise  to  the  assignee  to  pay  it,  that  the  subject  of  the 
set-off  had  been  previously  satisfied.  In  addition  to  this,  the 
defendant  paid  100  dollars  to  the  assignee,  which,  together 
with  the  other  facts,  very  satisfactorily  proves,  that  the  set-ofT 
relied  on  had  been  in  some  way  settled  between  the  obligor 
and  obligee.  The  same  doctrine  is  recognised  in  EeU  v. 
Finch.    (5  Jfohns.  Rep.  193.) 

That  the  rights  of  the  assignee  of  a  chose  in  action  will  be 
protected  in  a  Court  of  law,  is  not,  at  this  day,  questionable. 
(1  Johns,  Cos.  51.  2  Johns.  Cos.  121.  3  Johns.  Rep.  425. 
4  D.  ^  E.  340.  15  Johns.  Rep.  405.  16  Johns.  Rep,  51.) 
Good  faith  required  the  defendant,  after  he  received  notice  of 
the  assignment,  and  when  he  answered  the  letter  of  the  assignee 
which  gave  him  notice,  to  state  the  set-ofF,  if  he  had  any,  oi 
intended  to  place  his  defence  on  that  ground.  He  has  not 
done  so,  but  has  remained  silent ;  and  thereby  gave  the  as- 
signee a  right  to  calculate  on  the  payment  of  the  whole  bond. 
We  are  of  opinion,  that  the  defendant  is  precluded  from 
setting  up  this  defence,  and  that  the  plaintiff  is  entitled  to 
judgment.  Judgment  for  the  plaintiff. 


[*53]  *Petry  against  Christy. 

G.y  the  own-  THIS  was  an  action  of  assumpsit  tried  before  Mr.  Justice 
^^\A^w  '^*h**  Woodworthy  at  the  Herkimer  Circuit,  in  June,  1820,  when  a 
If  he  wouW  ^^''dict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
procare  good  the  Court,  on  the  following  case:  the  declaration  was  on  a 
Dotte  for  200  promissory  note  for  100  dollars,  drawn  by  the  defendant,  and 
dollars,     and  payable  to  the  plaintiff,  (not  to  his  order.)     By  a  special  en 

note  for  75  dollars,  he  would  immediately  mannmit  and  set  free,  him,  his  wife,  and  child  ; 
and  the  slave,  accordingly,  procured  notes  for  200  dollars,  &c.,  which  O.  approved  :  and 
made  out  a  deed  of  manumission,  and  procured  the  usual  certificate  from  the  overseers  of  the  poor  ; 
but  refused  to  deliver  the  deed,  and  kept  it  and  the  other  pnpers  in  his  hands  for  more  than  two  years, 
daring  which  time  he  held  the^man,  his  wife,  Rnd  child,  as  his  slaves.  In  an  action  brought  on  one 
of  the  notes  so  procured  by  the  slave,  and  delivered  to  G.  against  the  maker,  it  was  held,  that  there 
was  a  failure  of  the  consideration  on  which  the  notes  were  given,  and  that  6.  was  not  entitled  to 
recover,  (a) 

It  seems,  that  though  the  owner  ofa  stai'e  executes  a  deed  of  manumission,  but  does  not  ddiver  it  to 

ne  slave,  or  to  some  perwn  for  his  benefit,  the  manumission  is  not  complete  and  the  slave  is  not  freo 

^  . 

(a)  HilU  \,  Bannister^  S  C(n».  Rep.  SI.     TVon^off  ▼.  Byrrt,  5  Ibid  480. 
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(lorsement,  the  note  was  assigned  by  the  payee  to  Frederick  new-york, 
Gettnan,  to  be  collected  at  his  own  risk  and  expense.  Get-  ^^^'3^^ 
man  was,  therefore,  the  real  plaintiff.  The  defence  was  an 
alleged  want  of  consideration  for  the  note ;  or  failure  of  the 
condition  on  which  it  was  given.  The  facts  as  they  appeared 
at  the  trial,  were,  that  Petry  sold  a  negro  man  {Tom)  and  his 
wife  and  child,  as  slaves,  to  Frederick  Getman,  and  took 
Getman*9  note  for  the  price.  Soon  afterwards,  in  the  fall  of 
1815,  Getman  told  the  negro  {Tom)  that  if  he  would  procure 
good  notes  to  the  amount  of  200  dollars,  payable  to  Petry,  to 
whom  Getman  was  indebted  for  the  negroes,  and  would  give 
his  own  note  to  Getman  for  75  dollars,  he  would  immediately 
manumit  the  negro  and  his  wife  and  child.  The  negro  accor- 
dingly procured  good  notes  to  the  amount  of  200  dollars,  pay- 
able to  Petry  (of  which  the  note  in  question  formed  a  part,) 
and  delivered  the  notes  to  Getman,  his  master.  It  appeared 
by  a  letter  from  Petry,  dated  5th  of  November,  1815,  that  he 
approved  of  the  notes  as  good ;  and  agreed  with  Getman  to 
accept  them,  to  be  applied  on  Getman^ a  note  to  him. 

On  the  7th  of  November,  1815,  Getman  made  out  a  formal 
instrument  of  manumission  for  the  three  slaves,  and  subscribed 
his  name  to  it ;  and,  on  the  same  day,  procured  from  the  over- 
seers of  the  poor,  a  certificate  that  the  slaves  were  of  sufficient 
ability  to  provide  for  themselves.  But  Getman  refused  to 
deliver  the  instrument  of  manumission,  and  kept  the  papers  in 
his  own  hands,  until  the  7th  of  April,  1818,  when  he  delivered 
them  to  the  town  clerk  to  be  recorded.  During  the  time  that 
he  so  held  the  papers,  Getman  exercised  control  and  dominion 
over  the  negroes,  as  his  slaves.  *He  hired  out  Tom,  and  re-  [  *  64  ] 
ceived  part  of  his  wages  He  told  the  negroes  that  "  they 
were  as  much  his  slaves  as  ever  they  were ;  and  that  he  did 
not  know  but  he  should  sell  them."  It  was  proved  that  du- 
ring that  time  he  did  offer  to  sell  them. 

Feeter,  for  the  plaintiff. 

Ford,  contra, 

Platt,  J.  delivered  the  opinion  of  the  Court. — The  note  on 
which  this  suit  is  brought,  was  uhdoubtedlv  given  by  the  de- 
fendant, in  consideration  of  the  promise  of  Getman,  that  he 
would  ^^  immediately^^  manumit  the  negroes ;  and  although 
the  note  is  made  payable  to  Petry,  yet  it  is  clear  that  the 
original  contract  was  made  by  Getman,  the  present  assignee, 
and  holder  of  the  note  ;  and  there  is  no  evidence  that  the  note 
was  ever  delivered  to  Petry.  The  fair  presumption  from  the 
evidence  is,  that  it  has  remained  in  the  hands  of  Getman,  ever 
fince  it  was  given. 


64  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  The  points  made  are,  1st.  That  the  want  of  consideration 
^^!^]^1l^  is  ho  defence  to  the  note  in  the  hands  of  the  assignee  :  and 
2d.  That  there  has  been  no  failure  of  consideration,  because 
the  negroes  have,  in  fact,  been  manumitted. 

I  am  decidedly  against  the  plaintiff  on  both  points. 

An  assignee  of  a  promissory  note  in  the  usual  course  of 
business,  who  receives  it  without  notice  of  a  defect  of  con* 
sideration,  is  protected  against  such  a  defence.  But  it  would 
be  an  outrageous  perversion  of  the  rule,  to  consider  Getman 
as  standing  in  that  situation. 

As  to  the  second  point :  The  promise  on  the  part  of  Get- 
man was  to  manumit  the  slaves  immediately  on  receiving  the 
notes,  for  200  dollars  :  and  the  case  shows,  that  although  the 
notes  were  delivered  to  him,  in  strict  compliance  with  his  pro- 
posal, yet  he  in  fact  refused  to  manumit  the  slaves,  until  two 
years  and  five  months  afterwards ;  and,  in  the  mean  time, 
treated  them  as  his  slaves. 

I  think  it  is  clear,  that  until  the  certificate  of  manumission 
passed  out  of  the  hands  of  the  master,  by  an  actual  delivery, 
*  the  negroes  continued  to  be  his  slaves-.  (Case  of  Nan  Mickle, 
14  Johns.  Rep.  324.) 

The  note  was  to  take  effect  upon  a  condition  which  has 
[*55]  *not  been  performed.  A  delay  of  upwards  of  two  years,  was 
a  gross  and  material  violation  of  the  contract.  In  no  case  can 
time  be  deemed  more  essential.  The  note  was  made  payable 
five  months  from  its  date :  yet  it  remained  a  matter  of  entire 
uncertainty,  for  two  years  afterwards,  whether  the  emancipation 
would  ever  be  made.  This  delay  operated  as  a  fraud  upon  the 
defendant,  because  it  deprived  him  of  all  means  of  procuring 
indemnity  for  this  note,  which  he  generously  lent  to  the 
negroes,  as  the  price  of  their  freedom. 

Even  admitting  that  the  manumission  was  legally  consum- 
mated, without  any  delivery  of  the  certificate ;  and  that  the 
negroes  might  have  asserted  their  freedom,  as  soon  as  the 
paper  was  signed ;  yet  I  think  it  suflicient  to  bar  this  suit, 
that,  in  fact,  Getman  claimed  and  exercised  his  power  over 
them  as  master,  and  actually  held  them  as  slaves,  in  violation 
of  his  agreement,  until  he  afterwards  chose  to  deliver  the  cer- 
tificate. Their  freedom  was  the  consideration  for  tliis  note ; 
of  that  freedom  he  wrongfully  deprived  them ;  and  it  would 
be  an  insult  to  the  law,  and  to  common  sense,  to  say,  that  his 
restraint  of  their  liberty  was  iUegal,  and  therefore,  it  ought 
not  to  be  objected  to  him,  when  he  claims  the  price  of  that 
liberty. 

The  defendant  is,  therefore,  entitled  to  judgment. 
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NEW -YORK, 
May,  1821. 

*The  Overseers  of  the  Poor  of  the  town  of    overseers 
Chatham  against  the  Overseers  of  the  Poor  of  °^  chathim 

the  town  of  MiDDLEFIELD.  Overseers 

or        MlDDLK- 
FIEI.D. 

ON  certiorari  to  the  Court  of  General  Sessions  of  the  Peace  paoperecom- 
of  Otsego  county.  By  the  return,  it  appeared,  that  Mary  ing  directly 
Reyfwlds,  alias  Mary  Olds,  was  born  and  settled  in  the  town  ^^^^  another 
of  Great  Barrington,  in  the  state  of  Massachusetts;  and,  in  ^^\  ^t|}^ 
1 812,  being  of  the  age  of  twenty-two  years,  and  in  good  health,  ment,  merely 
she  came  directly  to  the  town  of  Chatham,  where  she  resided  ''y.  «  year's 
thirteen  months,  and  continued  in  good  health.  She  then  J^^*^'  J^ 
went  to  reside  in  Middkfield,  where  she  had  several  bastard  of  the  act  re- 
children,  and  continued  to  reside  there,  until  December  22d,  lative  to  the 
1818,  when  she  was  removed,  with  her  children,  by  the  order  poof.(««w.24, 
of  two  Justices  of  the  Peace,  to  Chatham,  as  the  place  of  her  pjj^^  ^^  "J^ 
legal  settlement.  On  appeal  to  the  Court  of  Sessions,  the  marinen  and 
order  of  the  Justices  was  affirmed.  other  persons 

The  case  on  the  return  was  submitted  to  the  Court,  without  ^®™"«    1'°'" 

'  some  port   or 

argument.  place  out  of 

The  question  was,  whether  the  pauper,  by  her  former  re-  the  'United 
sidence,  during  thirteen /nonths,  in  Chatham,  gained  a  legal  5/afM,  direct- 
settlement  there  ?  *  stater(6)  *  " 

The  "  act  for  th^  relief  and  settlement  of  the  poor,"  passed 
the  8th  of  April,  1801,  (1  ^.  fy  /?.  566,)  sess.  24.  c.  184.  s.  2, 
after  defining  what  should  give  a  settlement  to  persons  in  gene- 
ral, declared,  *'  that  all  mariners  coming  into  this  state,  and 
having  no  settlement  in  this  state,  or  in  any  of  the  United 
States  of  America,  and  every  other  healthy  able-bodied  per- 
son coming  directly  from  some  foreign  port  or  place  into  this 
state,  shal'  be  deemed  and  adjudged  to  be  legally  settled  in 
the  city  or  town  in  which  he  or  she  shall  have  first  resided  for 
tlie  space  of  one  year." (a) 

*Per  Curiam.     We  are  clearly  of  opinion,  that  "  coming         [  *  57  ] 
directly  from  some  foreign  port  or  place,""'  means  coming  from 
some  port  or  place  out  of  the  United  States,  without  passing 
through  either  of  the  sister  states,  into  this  state. 

The  word  "  directly, '^  has  otherwise  no  meaning.  For  it  is 
impossible  that  a  person  could  come  into  this  state  without 
coming  "  directly^'  from  a  foreign  port  or  place,  if  the  sister 
states  are  to  be  included  in  the  words  ^f  foreign  port  or  place." 
Those  words  are  here  used  in  their  popular  sense.     The  legis- 

(a)  There  »  a  proviso  in  the  second  section  of  the  revised  act  of  the  8th  of 
April,  1813,  (1  JV*.  R.  L,  279,)  relative  to  persons  coming  into  the  city  of  JVefiv 
Vorkf  from  any  other  state 

(fr)  Vide  1  nev.  Stat.  618.  621. 
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NEW- YORK  lature  had  in  view  imported  paupers,  or  poor  emigrants  frorr. 
May,  1821.     Evfope,  and  meant   to  discriminate  between  such  as  came 
T^^^^P^^^  directly  to  this  state,  and  such  as  might  first  arrive  m  aii«»ther 
V.  state,  and,  afterwards,  find  their  way  here.     It  could  nut  have 

^^^'  been  intended  to  adopt  paupers  coming  from  the  other  states, 
and  allow  them  a  settlement  here,  merely  on  a  year's  residence. 
There  was  no  motive  or  reason  for  such  a  law.  On  the  con- 
trary, we  find,  that  by  the  act  of  the  8th  of  April,  1808,  (ch. 
192,)  and  the  act  of  the  5th  of  April,  1817,  (ch.  177.)  new 
and  increased  impediments  are  created  against  allowing  a  set- 
tlement to  persons  coming  from  the  other  states. 

The  order  of  the  Justices  ought  to  have  been  for  the  removal 
of  the  paupers  to  Great  Barrington ;  and  the  order  of  the 
sessions  must,  therefore,  be  quashed. 

Order  quashed. 


[*58]        *The  People  against  Foot,  impleaded  with  At- 

WATER. 

The  Council  THIS  was  an  action  of  debt  on  a  bond,  given  by  Russel 
of  Appoint-  AtwateTy  one  of  the  commissioners  of  loans  for  the  county  of 
created  by  the  ^^'  I^^^^^^^^^y  ^nd  by  the  defendant  Foot,  as  his  surety,  piir- 
conatitution,  suant  to  the  "  act  authorizing  the  loan  of  moneys  to  the  citi- 
yr'tth     certain  zens  of  this  State,"  passed  April  11, 1808.  ^(Sess.  31,  ch.  216 

Tbfa'tireci!!!  ^  '^'^^*-  ^^'  ^^^•)  '"^'^^  condition  of  the  bond  was  for  the 
n^t**Vwcnhe  faithful  performance  of  the  office  and  duty  of  a  commissioner 
to  them  the  for  loaning  money,  pursuant  to  the  act,  &c.  The  breach  as- 
""k^T'i,  "*  signed  was  for  a  default,  by-/{.  A,,  in  the  payment  of  interest, 
to  exi"e  ^^  ^^^  amount  of  134  dollars  and  19  cents,  which  he  ought  to. 
those  powers,  have  paid  into  the  treasury,  on  the  1st  of  July,  1817,  but  which 
or  prevent  he  had  neglected  to  do. 
their  removing      Atwatcr  resigned  his  office  on  the  19th  of  March,  1818 ;  his 

&n    mcuniDent 

from  office,  resignation  was  accepted  by  the  Council  of  Appointment,  and 
and  appointing  Thomos  J.  Davies  was,  on  the  same  day,  appointed  comniis- 
a      sacceasor  gioaer  for  loanins^  money  in  the  county,  in  his  place.     The  suit 

whenever  thev  *  •        t  ■ 

think  fit.  ^^  commenced  in  January  last. 

The  18th  On  a  case  submitted  to  the  Court,  it  was  agreed,  that  if  the 
aection  of  the  Court  should  be  of  opinion  that  the  defendant  Foot,  as  surety, 
ch  21  ST  MB-  ^^  liable  for  the  deficiency  of  134  dollars  19  cents,  then  judg- 

«m1  April  11, 

'808,  which  directs,  that  if  the  Conncil  of  Appointment  are  satisfied  that  a  commissioner  for 
loaning  money  has  faithfully  discharged  the  duties  of  his  office,  they  may  accept  his  resignation, 
and  appoint  another  in  his  place,  is,  therefore,  of  no  effect.  And  where  a  surety  for  each  officer 
is  sued  on  the  bond  given,  pursuant  to  the  act,  for  the  iaithfii]  discharge  of  his  duties,  it  is  no 
defence,  that  the  commissioner,  after  a  default,  resigned  his  office,  which  was  immediately 
accepted  by  the  Council,  and  a  successor  appointed,  whereby  the  defendant  was  lulled  intii 
security,  &c. 
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ment  for  the  plointifTs  should  be  entered,  for  that  amount,  with  new-york, 
interest ;   otiierwise,  a  judgment  was  to  be  entered  for  the     ^^^^  ^^*- 

defendant.  The   People 


V. 

Foot. 


Oakley,  (Attorney  General,)  for  the  plaintiffs. 
B.  F.  Butler,  contra. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  At- 
water  resigned  his  office  on  the  19th  of  March,  1818,  and  the 
Council  accepted  his  resignation,  and  appointed  a  successor. 
The  question  is,  whether  under  the  13th  section  of  the  act 
referred  to,  the  defendant  is  discharged  as  surety.  That  section 
enacts  that  if  any  of  the  commissioners  appointed  under  that 
act,  shall  desire  to  be  discharged  from  office,  and  *shall  signify  [  *^  59  ] 
Buch  desire  to  the  Council  of  Appointment,  the  Council,  upon 
being  satisfied  that  such  commissioner  hath  faithfully  demeaned 
himself,  according  to  the  true  intent  and  meaning  of  the  act, 
shall  accept  his  resignation,  and  appoint  another  fit  and  proper 
person,  &c. 

The  substance  of  this  provision  is,  that  when  a  commissioner 
tenders  his  resignation,  the  Council  of  Appointment  being  satis- 
fied that  he  has  faithfully  demeaned  himself  in  his  office,  may 
accept  of  his  resignation,  and  appoint  a  successor ;  but  it  is 
implied  by  the  act,  that  if  the  Council  are  not  satisfied  that  he 
has  faithfully  demeaned  himself,  they  shall  not  accept  his  resig- 
nation, nor  appoint  a  successor.  The  Council  of  Appointment 
is  created  by  the  constitution,  and  all  officers,  whether  civil  or 
military,  except  in  a  few  specified  cases,  hold  their  offices  du- 
ring the  pleasure  of  the  Council.  The  legislature,  therefore, 
cannot  prescribe  to  the  Council  the  mode  or  manner  of  exe- 
cuting the  constitutional  trust  reposed  in  them.  They  cannot 
prevent  their  removing  an  incumbent  from  office,  or  accepting 
his  resignation,  whenever  they  see  fit ;  much  less  can  they  in- 
hibit the  Council  from  accepting  a  resignation  and  appointing 
a  successor.  The  section  under  consideration  seems  to  con- 
template an  examination  by  the  Council  into  the  official  con- 
duct of  a  commissioner  under  this  act.  This  inquiry,  the 
Council  may  or  may  not  make,  according  to  their  discretion. 
Having  the  constitutional  power  to  remove  an  incumbent  when 
the  Council  see  proper,  it  can  never  be  required  of  them,  by  a 
legislative  act,  not  to  accept  a  resignation,  or  not  to  consider 
the  office  vacant,  and  not  to  fill  it.  The  act  introduces  a  new 
and  extraordinary  principle :  if  a  commissioner  has  failed  to 
execute  his  duties  faithfully,  and  is  desirous  to  retire  from  of- 
fice, his  resignation  is  not  to  be  accepted,  but  a  faithless  man 
is  to  be  retained  in  office,  because  he  is  faithless. 

This  section  of  the  act  being  nugatory,  and  at  war  with  the 

55 


59-  CASES  IN  THE  SUPREME  COURT 

NEW-  YORK,  constitutional  powers  of  the  Council,  cannot  avail  the  defendant. 
May,  182!.     jf  j^^  j^j^g  jjeen  deluded  into  security,  in  consequence  of  his 
ramdall      knowledge  of  Atwater's  resignation,  and  of  the  acceptance  of 
v»v  v'kchtbit.  ^^»  ^"^  ^^^  appointment  of  a  successor,  and  has  thereby  been 
*  f{(\  1  thrown  off  his  guard,  and  omitted  to  secure  *himself,  as  by  due 

J  vigilance  he  could  have  done,  it  is  a  case  strongly  recommend- 

ing itself  to  legislative  provision,  but  does  not  form  a  bar  to 
this  suit  in  a  court  of  law. 

Judgment  for  the  plaintiff. 


Randall  against  T.  Van  Vechten  and  others. 

Where  the  THIS  was  an  action  of  covenant,  tried  before  Mr.  Justice 
defen(ianu,d&-  Van  iVcM,  at  the  Albany  Circuit,  in  October,  1819. 
selvca*''  M^'*a  Articles  of  agreement  under  the  hands  and  seals  of  the  par- 
committee  of  ties,  were  entered  into  on  the  23d  of  Fcfcruari/,  1816,  "between 
the  Corpora-  Tunis  Van  Vechten,  James  Warren,  Charles  J).  Cooptr, 
**f  °  ^Aib  *^**^  Chauncey  Humphrey,  and  Isaac  L  Freyer,  a  committee  ap- 
entered  iiuo^a  poi^ted  by  the  honorable  the  Corporation  of  the  city  of  Albany, 
written  coq-  jor  that  purpose,  of  the  first  part ;  and  John  Randall,  jun.,  of 
tract  with  the  the  second  part."  By  this  agreement,  the  plaintiff,  who  is  a 
der*"their  re-  surveyor,  engaged  to  survey  the  city  of  Albany,  without  unne- 
spective  hands  cessary  delay,  and  to  make  maps,  reports,  &c.  The  defend- 
and  seals,  for  ants,  on  their  part,  engaged  to  pay  the  sums  mentioned  in  the 
a  survey  of  the  agreement,  and  make  reasonable  advances,  &c.  The  defend- 
ihe^*  Corpora-  ^^^^  pigned  their  names,  and  affixed  their  individual  seals  to 
lion  had  recog-  the  agreement. 

irwed  their  au-  The  declaration  alleged  a  part  performance  on  the  part  of 
the  "comrac^^  ^^^  plaintiff,  and  a  readiness  to  proceed  and  complete  the  work 
it  was  held]  according  to  the  agreement ;  but  that  the  defendants  refused 
that  the  de-  to  make  payments,  and  reasonable  advances,  or  to  suffer  him 
r«ndants  were  to  proceed  in  the  work ;  and  that  the  plaintiff  had  sustained 
the  plaintiff  in  gf^^^  l^ss,  in  conscqucnce  of  having  purchased  expensive  in- 
their  individu-  struments  peculiarly  adapted  to  such  surveys  and  operations, 

al    CHpacities  ;  &C. 

tion^**of  *"as-"  "^t^®  defendants  pleaded  the  general  issue,  with  notice  of  a 
aumpsitwoM  s»pecial  defence,  on  the  ground,  that  they  executed  the  agree- 

lie  against  the 

Corporation  ;  (off  the  contract  not  being  nnder  their  corporate  seal,  covenant  wcnld  not  lie  against 
them  ;  and  it  makes  no  difference,  in  regard  to  a  Corporation,  whether  the  agent  is  appointed  under 
sent  or  not,  or  whether  he  puts  his  own  seal  to  the  contract  he  makes  in  their  behalf,  for  the  doc- 
trine oC  merger  does  not  apply  to  such  a  case,  (a) 

(a)  Vide  Jackson  v,  Broton,6  IVendelVt  Rep,  692.  Dubois  v.  Delaware 
atui  Hudson  Canal  Company  ^  4  Ibid.  285.  Barker  v.  Mechanic  Insurance 
Company y  8  Ibid.  94.  Fox  v.  Drake,  S  Coweh*s  Rep.  191.  Stone  v. 
Wood,  7  Ibid.  453.  Perkins  v.  The  Washington  Insurance  Company,  4 
Ibid.  645.     Mott  v.  Hicks,  1  Ibid.  518.  586. 
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incnt  OS  ag-ents  of  the  Corporation  of  the  city  of  Albany y  *and  NEW-york, 
acted  as  such,  and  were  not,  therefore,  liable  in  their  individual     ***y'  ^^^• 
')  capacities  ;  and  that  the  plaintiff  had  broken  his  covenants  by  ^^"^u^i^I^ 

neglecting  to  do  the  work  in  a  reasonable  time,  &c.  y^^  Vschtb* 

It  was  proved,  that  although  the  contract  was  dated  the  23d 
Febrtwry,  it  was  not  actually  sealed  and  delivered  until  the 
nth  of  jipril,  1816,  after  the  season  for  surveying  in  the  city 
of  New-York  had  commenced,  and  after  the  plaintiff  had  en- 
gaged there,  in  his  usual  occupation,  as  a  surveyor,  &c.  The 
defendants  gave  in  evidence  an  account  rendered  by  the  plain- 
tifi'  to  the  committee,  addressed  to  the  chairman  as  such  com- 
mittee. It  appeared  that  the  Corporation,  on  the  12th  of 
JunBy  1816,  passed  the  following  resolutions :  "  Resolved,  that 
the  chamberlain  pay  to  John  Randall^  Jun.  500  dollars  for 
surveying  and  fitting  monuments."  "  Resolved,  that  the  cham- 
berlain require  from  Mr.  Bandall,  that  he  proceed,  without 
unnecessary  delay,  in  completing  the  survey  and  work  men- 
tioned in  his  contract,  dated  the  23d  of  February  last  past." 
The  plaintiff  had  addressed  various  letters  to  the  defendants, 
as  a  committee,  and  a  letter  from  him  to  the  Mayor  of  the  city 
of  Albany,  was  read  in  Common  Council,  on  the  5th  of  May, 
1817,  and  referred  to  their  counsel,  on  whose  report  tbey  "  re- 
solved, that  the  contract  on  the  part  of  the  committee  of  this 
board  and  Mr.  Randally  for  the  reasons  and  facts  stated  by 
the  attorney  to  this  board,  is  void,  and  at  an  end  ;  and  that  a 
copy  of  this  resolution  be  furnished  to  Mr.  BandalU^  A  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  case.  • 

Henry,  for  the  plaintiff,  contended,  that  the  plaintiff  had  a 
right  to  recover  of  the  defendants,  in  their  individual  capaci- 
ties. The  contract  is  signed  and  sealed  by  the  defendants, 
individually,  who  make  themselves  parties  of  the  first  part.  It 
is  not  a  contract  in  the  name  of  the  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  Albany,  nor  can  the  Corporation 
be  sued  upon  it.  In  fyliite  v.  Skinner,  (13  Johns.  Hep.  307,) 
it  was  decided,  that  if  a  person  signs  and  seals  a  bond  for 
another,  without  authority,  he  is  personally  liable.  If  the 
Corporation  are  the  principals,  they  can  only  be  bound  by  an 
adequate  authority  on  the  part  of  *their  agents,  but  it  must  be  [*621 

shown,  that  the  authority  has  been  duly  executed,  and  in  a 
proper  manner.  In  Tqft  v.  Brewster  and  others,  (9  Johns. 
Rep.  334,)  the  defendants  described  themselves  as  trustees  of 
the  Baptist  Society  of  the  town  of  R.  &c.,  and  executed  the 
bond  in  their  individual  names,  and  with  their  private  seals, 
it  was  held  to  be  the  bond  of  the  individuals  who  executed  it, 
not  of  the  Baptist  Society,  who,  not  having  contracted  in 
their  corporate  name,  and  by  their  corporate  seal,  were  not 
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«  

NFAV-YORK,  hound.     If  the  defendants  had  sued  the  plahitiflT  on  this  con- 

^^^Jll^^^Jf^**     tract,  for  not  proceeding  with  the  work,  l^e  could  not  have 

ua^idvll       objected  to  their  right  to  bring  the  action  in  their  own  names. 


V. 

Van   VjecHiBSf. 


A.  Van  Vechten,  contra.  A  public  agent,  acting  within  the 
scope  of  his  authority,  is  not  individually  responsible.  And 
where  he  acts  ostensibly  in  the  line  of  his  official  duty,  he  will 
be  presumed  to  have  acted  in  his  public  capacity.  ( fValker 
V.  Sxoartwout,  12  Johns.  Bep.  444.  Olney  v.  WickeSj  18 
Johns,  Rep,  122.) 

The  defendants  acted  as  a  committee  of  the  Corporation  of 
the  city  of  Albany y  a  public  body.  They  are  described  in  the 
contract  as  a  committee  appointed  for  that  special  purpose. 
The  plaintiflf  knew,  that  they  were  not  contracting  with  him, 
as  individuals ;  and  he  has,  throughout,  treated  it  as  a  contract 
made  witJi  the  Corporation,  through  the  defendants,  as  their 
agents.  That  the  agent  contracts  under  sealy  makes  no  dif- 
ference. The  Court  will  give  effect  to  the  agreement,  accor- 
ding to  tlie  intent  of  the  parties.  {Hodgson  v.  Dexter,  1 
(JrancKs  Rep.  345.)  Besides  an  action  of  assumpsit  will 
lie  against  the  Corporation,  at  the  suit  of  the  plaintiff.  {Dunn 
V.  St.  Andrews  Church,  14  Johns.  Rep.  118.  12  Johns. 
Rep.  231.) 

Henry,  in  reply,  said,  that  the  defendants  were  not  public 
agents.  Public  agents  are  agents  of  government,  not  agent? 
of  a  private  corporation.  Such  agents  must  show  their  au- 
thority, or  they  are  personally  liable.  Admitting  tliat  assump- 
sit Vies  against  the  Corjx^ration,  yet  the  plaintiff  could  not 
maintain  such  an  action,  without  showing  this  agreement,  and 
f  ''^  63  J  then  it  would  appear  to  be  *a  special  contract  under  seal,  and 
the  Corporation  might  say,  you  cannot  recover  on  a  quantum 
meruit,  for  you  show  that  it  was  a  contract  of  a  higher  nature 
by  an  instrument  under  the  seals  of  our  agents.  The  defend- 
ants, then,  must  be  liable,  as  individuals,  on  this  contract,  un- 
der their  Jiands  and  seals,  or  the  plaintiff  is  without  remedy. 

Platt,  J.  delivered  the  o])inion  of  the  Court.  Without 
scrutinizing  the  evidence,  I  incline  to  the  opinion,  that  there 
has  been  no  breach^f  the  contract  on  the  part  of  the  plaintiff, 
ancl  that  he  has  been  willing  to  proceed  in  the  proposed  work, 
without  unrcjisonable  delay.  The  fair  construction  of  the 
evidence,  I  think,  warrants  the  conclusion,  that  the  change 
of  times  had  produced  a  change  of  vi^ws  and  wishes  on  the 
|iart  of  the  Cor[M)ration  :  that  in  fact  it  was  inconvenient  to 
make  the  progressive  advances  of  money ;  and  deeming  it  an 
iin)M-ovt(lent  undertaking,  they  were  willing  and  desirous  to  get 
rid  of  ihc  contract. 
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Bat  the  real  question  is,  whether  this  is  a  personal  covenant^  new- YORK, 
btnding  the  defendants  individually ;  or  is  it  a  contract  which     ^^^'  ^^^' 
binds  the  Corporation  only  ?  rai«dau. 

There^  is  a   distinction  between   the  contracts  of  public  y^„  vicHXBF 
agents  who  assume  to  act  on  behalf  of  government,  and  the 
eoBtraets  ofpriviUe  agents  who  represent  individual  persons  or 
corporations. 

In  the  first  case,  although  the  government  cannot  be  sued, 
yet  the  agent  is  not  personally  liable ;  tlie  public  faith  is  the 
only  security.  But  in  theT  latter  case,  the  person  who  assumes 
to  contract  as  agent  for  an  individual  or  a  corporation,  must 
see  to  it  that  his  principal  is  legaily  bound  by  his  act.  For 
if  he  does  not  give  a  right  of  action  against  his  principal,  the 
law  holds  him  personally  liable.  {Tippets  v.  Walker,  4  Mass. 
Rep.  5d5.  H'hite  v.  Skinner,  13  Johns.  Rep.  307.  7  Term 
Rep.  207.    3  Johns.  Cas.  180.     Caines,  254.     5  East,  148.) 

In  this  case,  it  is  perfectly  evident,  that  the  defendants  con- 
tracted in  the  character  of  agents  for  the  Corporation,  in  re- 
lation to  a  subject  exclusively  appertaining  to  the  Corporation  ; 
and  according  to  the  familiar  and  well  settled  rules,  applicable 
to  agents  and  principals,  the  defendants  are  not  ^personally  [*64J 
bound  in  this  case,  unless  the  nature  and  form  of  the  contract 
be  suchy  as  to  create  no  liability  on  the  part  of  the  Corpora- 
tion. The  defendants  signed  and  sealed  this  covenant,  and 
the  plaintiiT  was  induced  to  enter  into  very  onerous  engage- 
ments, and  to  make  large  expenditures.  The  law  will  not, 
therefore,  allow  the  defendants  to  treat  this  contract  as  a 
nullity :  and  in  order  to  excuse  them  from  personal  responsi-  • 
bihty,  it  is  incumbent  on  them  to  show,  that  the  plaintiff  has  a 
legal  remedy  against  the  Corporation.  In  my  judgment,  they 
have  shown,  that  for  any  breach  of  this  agreement,  in  refusing 
to  pay,  or  to  make  advances,  the  plaintiff  has  a  remedy,  by  an 
action  of  assumpsit,  against  the  Corporation.  In  the  case  of 
IVhiie  v«  Skinner,  (313  Johns.  Rep,  307,)  a  similar  question 
arose;  but  there  it  was  a  point  of  special  pleading;  and 
the  defendant  was  held  liable,  because  he  ineioly  styled  him- 
self agent,  and  did  not  aver  that  he  had  authority  to  make 
the  contract  as  agent.  Here  the  question  arises  as  a  matter 
of  evidence,  under  the  general  issue  and  notice. 

At  the  trial,  it  was  not  made  a  question,  whether  the  Cor- 
poration had  originally  appointed  the  defendants  their  agents 
lor  making  this  contract.  If  that  point  had  not  been  tacitly 
conceded,  we  must  now  presume  that  a  formal  power  of  attor- 
ney,  or,  at  least,  a  resolution  of  the  board  of  the  Common 
Council,  for  that  purpose,  would  have  been  shown.  But  it  is 
abundantly  proved,  by  several  formal  resolves  of  the  Common 
Council,  that  they  recognised,  adopted,  and  ratified  this  con- 
irWL  by  a  variety  of  acts  in  express  reference  to  it.     They 
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NEW- YORK,  paid  1,000  dollars,  in  various  payments,  to  the  plaintiff  on  his 

^^^J^J^^'f]^  presenting  his  bills  for  services  and  expenses,  under  thi*  agree- 
RA:fD»LL       ment ;  and  these  bills  were  charged,  not  to  the  defendants,  but 

Vau  v^ECHTE.f  expressly  against  the  Corporation.  That  the  Corporation,  on 
the  one  part,  and  the  plaintiff,  on  the  other  part,  have  mutually 
understood  and  acknowledged,  that  they  were  reciprocally 
bound,  and  that  they  were  the  real  and  only  contracting  par- 
ties, is  apparent  from  the  whole  case.  I  cannot  entertain  a 
doubt,  therefore,  that  these  defendants  have  proved,  under 
their  notice,  what,  in  the  case  of  fVhite  v.  Skinner,  the  de- 
fendant was  required  to  aver  in  his  plea ;  to  wit,  that  they  had 

I    ^^J  lawful  *authority  to  bind  their  principals,  according  to  the 

terms  of  the  agreement. 

But  it  has  been  contended,  that  the  action  against  the  Cor- 
poration cannot  be  in  covenant,  but  can  only  be  in  assutnpsity 
because,  it  is  not  a  contract  under  the  corporate  seal ;  ai»d  that 
if  assumpsit  were  brought  against  the  Corporation,  then  it  would 
be  a  good  objection,  that  this  contract  is  under  seal ;  and  that 
the  assumpsit  is  merged  in  the  specialty.  This  argument, 
however,  is  not  solid.  It  cannot  be,  that  the  Corporation  is 
absolved,  because  their  agents  used  their  private  seals,  in  exe- 
cuting their  agency.  It  is  important  here,  to  remark  the  dif- 
ference between  a  corporation  and  an  individual  person,  acting 
by  an  agent.  In  the  one  case,  there  is  a  corporate  seal,  which 
is  the  only  organ  by  which  the  body  politic  can  covenant.  The 
seals  of  these  defendants  are  not,  in  any  sense,  the  seals  of  the 
corporation  ;  but  the  seal  of  an  agent  for  an  individual  person, 
as  his  principal,  is,  in  law,  the  seal  of  his  principal ;  and,  there- 
fore, it  is,  that  the  form  of  action  against  the  principal,  in  the 
one  case,  (that  of  a  corporation,)  is  not  determined  by  theybrm 
in  which  the  agent  contracts ;  while  in  the  other  case,  (that  of 
an  individual,)  the  action  against  the  principal  must  corre- 
spond with  the /orm  by  which  the  agent  contracts  ;  whether  b) 
seal  or  by  simple  contract.  Nor  will  it  make  any  difference, 
whether  the  agents  for  the  corporation  were  appointed  under 
the  corporate  seal,  or  by  a  resolution  in  their  minutes.  It  may 
legally  be  done  in  either  mode ;  and  whether  it  be  in  the  one 
mode  or  the  other,  cannot  vary  the  form  of  action  against  the 
corporation. 

Where  the  real  party  to  the  contract  has  affixed  his  seal,  the 
specialty  implies  a  merger;  and  the  opposite  party  cannot 
waive  the  covenant,  and  resort  to  the  assumpsit.  But  this 
rule  has  no  application  here  ;  because  the  Corporation  have  not 
affixed  their  seal  to  this  contract.  The  seals  of  the  agents  are 
not  seals,  as  regards  the  Corporation. 

I,  therefore,  see  no  bar  to  a  remedy  by  an  action  of  assump" 
sit,  on  this  agreement,  against  the  Corporation.    The  old  doc« 

[  *  66  ]  trine,  that  assumpsit  will  not  lie  against  a  corporation,  *is  no^ 
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exploded.     (Bank  of  Columbia  v.  Administrators  of  Patter-  new-york, 

son,  \  Cranch,  297.     Danforth  v.  Schoharie  Tui^pike  Com-  May,  i82i. 

pany, ^12  Johns.  Bep.  227.     Dunn  v.  Bector,  fyc.  of  St,  An-  """"^bisseT^ 

drewsy  14  Johns.  Bep.  118.^  v. 

We  are,  therefore,  of  opinion,  that  the  verdict  in  this  case  Drake. 
ought  to  be  set  aside,  and  a  nonsuit  entered. 

Judgment  of  nonsuit. 


BissEL  against  Drake. 

TROVER  for  promissory  notes.  The  declaration  described  '«  on  nciion 
the  note  as  follows:  "one  promissory  note  in  writing  made  **^ '^'^^'T  ^^^ 
and  drawn  by  one  Francis  Carlisle,  whereby  the  said  JF.  C.  note!Tt"'irnot 
promised  to  pay  to  (the  plaintiff)  John  1).  Bissel,  or  his  order,  necessurv  tc 
a  certain  sum  of  money,  to  wit,  the  sum  of  180  dollars,  at  a  g*^<^  "<»!'**^  ^^ 
certain  time  therein  mentioned,  now  past.''  Five  oi her  notes  lo^produce  the 
were  described  in  the  same  manner,  each  for  160  dollars,  three  note  alleged  to 
of  which  were  stated  to  be  payable  on  demand.  be  converted. 

At  the  trial,  J.,  a  witness  for  the  plaintiff,  testified,  that  in  the  'f  ^**®  "°|^  .'' 

Biiown  to  be  jn 

summer  of  1815,  the  plaintiff  delivered  him  a  note  of  Francis  the  possession 

Carlisle^  who  hved  at  Kingston,  in  Canada,  for  collection,  of  the  defepd- 

The  note,  on  its  face,  was  for  300  dollars,  or  more,  and  the  ^!^^»  ^^  ""^®' 

balance  due  was  170  or  180  dollars,  including  interest  to  that  I^Jftirn"^  b  iVo^ 

time.   The  witness  went  to  K.  and  gave  the  note  to  the  defend-  tice. 

ant  at  JT.,  to  whom  he  was  indebted,  to  collect  and  apply  the  ^Vhere   the 

money  to  the  witness's  debt,  and  he  would  pay  the  plaintiff:  fjjf "^^"^  jjjjg 

and  directed  that  if  the  defendant  could  not  collect  the  note,  with  \m  nttor- 

to  leave  it  with  an  *attorney  at  K,  for  collection.    The  witness  I  *  67  I 

stated  that  the  defendant  afterwards  informed  him  that  he  had  ,  ^^    , 

delivered  the  note  to  an  attorney  at  K.  for  collection.     That  ofa'„  o^der  on 

the  witness  took  a  receipt  from  the  defendant  for  the  note,  the    attorney, 

which  he  afterwards  delivered  to  the  plaintiff,  and  took  up  his  ^^^  *^«   "o*^^* 

own  receipt ;  that  he  told  the  defendant,  at  the  time,  that  the  ^°  ^^^  defe"n*d 

note  belonged  to  the  plaintiff,  who  had  authorized  him  to  de-  ant    to    give 

liver  it  to  an  attorney,  in  case  he  did  not  collect  it  himself,  such      order, 

The  witness  did  not  know,  whether  the  note  had  ever  been  jy"^™'^  g°  !j|** 

collected.  The  plaintiff  was  then  offered  as  a  witness,  to  prove  cient  evidence 
the  loss  of  the  receipt  of  the  defendant,  delivered  to  him,  by  of  a  couver- 
J.  the  witness ;  but  the  defendant's  counsel  objected  to  his  »»»<^"-.^ 

•'  Where    the 

note  wns  described  in  the  declaration  as  for  180  dollars,  and  the  note,  proved  to  be  in  the  possession 
of  the  defendant,  was  for  800  dollars,  the  variance  was  held  fatal. 

Thoogh  the  declaration  alleged  that  the  note  in  question  was  to  pay  to  the  plaintiff  or  his  order, 
<*a  certain  sum  of  money,  to  tot/,  the  sum  of  180  dollars,"  this  videlicet  does  not  dispense  with 
proof  of  the  precise  sum  as  alleged. 

If  the  plaintiff  cannot  state  the  precise  amount  of  the  note,  of  which  he  is  dispossessed,  lie  roav 
MatP  that  the  nota  was  of  a  great  value,  to  wit,  of  the  value  of  a  certam  sum. 
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NEW- YORK,  being  examined,  and  also  to  any  proofs  of  the  contents  of  the 

May,  1821.     ^^^^  declared  upon,  without  previous  notice  to  the  defendant 

BissEL       to  produce  the  note  :  both  objections  were  overruled  by  the 

Benedict,  a  witness  for  the  plaintiff,  testified  that  in  Jidy, 
1819,  he  was  present  at  C,  when  the  plaintiff  demanded  an 
.order  from  the  defendant  for  the  note  in  question  ;  when  the 
defendant  admitted  that  he  received  the  note  of  J.  to  collect, 
and  apply  the  money  to  a  debt  against  /.,  and  that  he  had  left 
the  note  with  an  attorney  at  K.  for  collection ;  and  he  had 
heard  by  one  N.  M.  that  the  money  had  been  collected.  Tli«'. 
defendant,  after  consulting  with  an  attorney,  told  the  plaintiff, 
that  he  should  do  nothing  about  the  matter. 

"The  defendant's  counsel  then  moved  for  a  nonsuit :  1 .  Be- 
cause of  the  variance  between  the  note  described  in  the  decla- 
ration, and  the  one  proved  :  2.  Because  there  was  no  evidence 
of  a  conversion.  But  the  Judge  overruled  the  motion.  The 
defendant  then  produced  a  witness,  who  stated  that  the  note 
delivered  by  J.  to  the  defendant,  was  for  300  dollars,  payable 
to  the  plaintiff  or  bearer,  and  that  /.  told  the  defendant,  that 
he  received  the  note  of  F.  and  W.  of  Onondaga.  That  when 
the  defendant  received  the  money,  he  was  to  endorse  it  on  J.^s 
note  to  him.  The  Judge  left  it  to  the  jury  to  find  whether  the 
defendant  knew,  at  the  time  he  received  the  note,  that  it  be- 
longed to  the  plaintiff.  The  jury  found  a  verdict  for  the  plain- 
tiff for  239  dollars  and  50  cents,  subject  to  the  opinion  of  the  . 
Court,  on  the  other  points  in  the  cause. 
r  •  63  ]  ~  *The  case  was  submitted  to  the  Court  without  argument. 

Per  Curiam.  It  was  not  necessary  to  give  the  defendant 
notice  to  produce  the  note  alleged  to  be  converted.  If  it  was 
in  his  possession,  or  under  his  control,  the  action  was  notice. 
(^The  People  v.  Holbrook,  13  Johns.  Rep.  90.)  The  verdict 
is  not  against  the  weight  of  evidence ;  two  witnesses  contra- 
dicted each  other,  and  the  jury  have  believed  the  plaintiff's 
witness. 

A  refusal  to  give  an  order  for  the  note,  contrary  to  the  de- 
fendant's duty,  was,  in  effect,  a  conversion  of  the  note.  It  was 
a  claim  of  dominion  over  it,  under  the  circumstances  of  the 
case,  and  was  evidence  of  a  conversion,  according  to  the  doc- 
trine in  Bristol  v.  Birt.     (7  Johns.  Rep.  258.) 

But  the  variance  between  the  note  declared  on,  and  the  one 
proved  to  have  been  converted,  is  fatal.  The  declaration  states 
the  note  to  be  for  180  dollars,  and  it  appeared  in  evidence  to 
be  a  note  for  300  dollars.  The  amount  of  the  note  was  mate- 
rial ;  and  it  being  laid  under  a  videlicet,  will  not,  in  such  case, 
dispense  with  strict  proof  of  the  allegation.  (1  Chittv's  PL 
308.  6  Term  Rep.  46.  Bull.  N.  P.  37.  2  Esp.  N.  P.  200. 
62 


OF  THE  STATE  OF  NEW-YORK.  66 

3  Sdwyn's  N.  P.  1166.)     The  autliorities  show,  that  the  vari-  new-york, 
ance  between  the  note  alleged,  and  the  note  proved,  was  ma-  J^^^^]^^^ 
terial  and  fatal.     Where  the  party  is  incapable  of  stating  the     moaklet 
date  and  amonnt  of  a  note,  of  whith  he  is  dispossessed,  the  v- 

law  will  not  require  him  to  make  such  statement ;  it  will  be 
satisfied  by  an  allegation,  that  the  note  is  of  great  value,  to 
wit,  of  the  value  of  a  certain  sum.  But  here  the  plaintiff  has 
undertaken  to  state  the  precise  amount  for  which  the  note  was 
given,  and  the  proof  does  not  correspond  with  his  statement. 

New  trial  granted. 


*MoAKLEY  against  Riggs.  [*69] 

THIS  was  an  action  of  assump&it.  The  first  count  in  the  wbere,  in 
declaration  stated,  that  whereas,  on  the  18th  of  jlpril,  1817,  considenition 
at  i-  &c.,  in  consideration  that  the  plaintiff,  at  the  special  in-  ^^^  the  plain- 
stance  and  request  of  the  defendant,  would  sell  and  deliver  to  nnd^*^°delit^r 
Elias  HuUy  certain  goods,  &c.,  as  the  said  Elia^t  should  re-  goods  to  H. 
quire,  &c.,  and  receive  as  a  collateral  security,  for  the  pay-  and  take  the 
ment  of  the  said  goods,  &c.,  a  certain  promissory  note  for  470  ^JJ"^^  ^n. 
dollars,  made  by  the  said  E,  Hull,  payable  to  PTiUiam  Dun-  aoreed  by  D, 
can  and  John  L  Raaseter,  or  order,  one  hundred  and  eighty  and  jR.,  paya- 
days  after  date  of  the  said  note,  in  the  bank  of  Ontario,  and  ^^^  "  *" 
endorsed  by  the  said  Duncan  and  Rosseter,  he,  the  defendant,  ^n^tml  ^ 
"  undertook,  and  then  and  there  faithfully  promised  the  plain-  curity,  the  do- 
tiff,  that  the  said  note  was  good  and  collectable,  after  due  fendant  nnder- 
course  of  law."  The  plaintiff,  then  averred,  that  confiding  in  promised,  i^t 
the  said  promise  and  undertaking  of  the  defendant,  he  sold  « the  note  was 
and  delivered  to  the  said  E,  H.  certain  goods,  &c.,  and  re-  good  and  col- 
ceived,  as  collateral  security  for  the  payment  thereof,  a  promls-  |ectable,  after 
sory  note,  made  and  endorsed  as  above  described  ;  that  after  ^^!^  •"'"/tcW, 
the  note  became  due  and  payable,  a  suit  was  commenced  that  the  plaiu^ 
against  Dwncan  and  Roaseter,  the  endorsers,  and  on  the  8th  tift'was  bound 
o{May,  1818,  a  judgment  was  recovered  against  them  for  525  |^^  ^ak^'^of 
dollars  and  12  cents  ;  and  on  the  same  day  a  test.  fi.  fa.  was  ^he  note  as 
issued  on  the  said  judgment  to  the  sheriff  of  Ontario,  who,  well  as  the 
afterward,  returned  on  the  said  execution,  that  there  were  no  endoreers.with 
goods  or  chattels,  lands  or  tenements,  in  his  bailiwick,  out  of  g^ncef^fore 

he  eoold  retort  to  the  defendant  on  his  gvaranty  :  And  the  plaintiff  having  neglected  to  sue  the 
maker  of  the  note,  for  $eventeen  months  after  it  became  due,  when  the  maker  hnd  o  tained  his 
discharge  under  the  insolvent  act,  the  defendant  was  held  to  be  discharged  from  his  guu-uiAj^.  (a) 

(a)  Vide  Lamowieux  v.  Hewit,  6  Wend^Wg  Rep.  807.  Meeharnc  Fire 
Jnturance  Company  v.  Ogden,  1  Ibid.  137.  Cumpston  v.  M*^air,  1  Ibid. 
457.  Taylor  and  Otis  y.  Sullen,  6  CovDen*8  Rep,  624.  Thomas  v.  Woode, 
i  IbU.  17a, 
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NEW- YORK,  which  he  could  make  the  said  sum  of  money,  &c.     And  that 
^^^[^ijjf^^  JE.  H.  the  maker  of  the  said  note  was,  on  the  15th  day  of 
MoAKLET     March,  1819,  discharged  from  all  his  debts,  by  N.  W^  Howell, 
^-  commissioner,  &c.,  according  to  the  provisions  of  the  statute 

in  such  case  made  and  provided,  (fee.     To  this  count  the  de- 
fendant demurred,  and  the  plaintiff  joined  in  demurrer. 

J,  C.  Spencer,  in  support  of  the  demurrer.  The  defendant 
[*70]  *was  a  surety  or  guarantee.  His  engagement  was,  that  the 
note  should  be  good  and  collectable  after  due  course  of  law. 
The  plaintiff  was  bound  to  ascertain  the  fact,  that  the  note 
was  not  good  and  collectable,  by  prosecuting  all  the  parties, 
the  maker  as  well  as  endorsers,  by  a  due  course  of  law,  before 
he  was  entitled  to  call  on  the  surety.  He  niust  show  due  and 
reasonable  diligence  to  obtain  payment  of  the  note,  in  the  usual 
course  of  law.  The  note  fell  due  in  September,  1817,  and 
Hull,  the  maker,  was  not  discharged,  as  an  insolvent,  until 
March,  1819,  or  about  eighteen  months  after.  There  is  no 
allegation  of  the  inability  of  the  maker  to  pay  the  note  when 
it  became  due  ;  but  that  is  left  to  be  inferred,  from  the  fact, 
that  he  was  discharged  as  an  insolvent,  in  March,  1819.  He 
may  have  been  solvent  in  September,  1817  ;  and,  non  constat, 
but  that  he  would  have  then  been  able  to  pay  the  money,  if 
he  had  been  sued.  A  surety  is  always  favored,  and  is  never 
held  responsible  beyond  the  scope  of  his  undertaking. 

J.  King,  contra.  This  was  an  original  undertaking  on  the 
part  of  the  defendant.  The  delivery  of  the  goods,  &c.,  and 
the  undertaking  of  the  defendant,  was  one  simultaneous  trans- 
action. 

Where  a  precedent  condition  is  to  be  performed,  the  per- 
formance must  be  averred,  or  a  sufficient  excuse  shown,  as  that 
it  was  prevented  by  the  act  of  God,  or  by  the  act  of  law,  or  by 
the  act  of  the  other  party.  {Motinsey  v.  Drake,  10  Johns, 
Rep.  27.  1  Chitty's  PI  317,  318.  1  Saund,  215,  216.  n. 
2.)  Now,  the  plaintiff  shows,  in  this  case,  that  the  collection 
of  the  note  from  the  maker,  was  prevented  by  the  act  of  the 
law.  The  demurrer  admits  the  discharge,  and  its  validity  and 
effect. 

But  it  is  objected,  that  here  was  a  delay  of  nearly  eighteen 
months.  A  creditor  is  not  bound  to  prosecute  the  pnncipal, 
unless  the  surety  requests  him  to  do  so.  The  guaranty  was 
not  limited  as  to  time  ;  and  no  request  to  sue  has  been  shown 
by  the  defendant.     {King  v.  Baldwin,  17  Johns.  Rep.  384.) 

J.  C.  Spencer,  in  reply,  observed,  that  the  undertaking  of 
I  *71  ]         tlie  *defendant  was  not  absolute,  but  conditional ;  his  liability 
depended  on  the  contingency,  that  the  plaintiff  after  prosecu- 
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ling  liief'tiAKcr  at  law,  should  fail  to  collect  the  money.     This  NEW-yoR> 
rase  was.  ther^iore,  clearly  distinguishable  from  those  cited,  as     ^^^y?^^-^ 
to  delay,  and  a  i^^quest  on  the  part  of  the  surety.  Muaki  ki 

V. 

Spencer,  Ch.  Justice,  delivered  the  opinion  of  the  Court. 
The  first  inquiry  i.^,  whether  the  defendant's  liability  under  his 
engagement,  that  ihv.  note  was  good  and  collectable,  after  due 
course  of  law,  did  not  depend  on  a  condition  precedent,  to  be 
performed  by  the  plamtiff,  the  use  of  due  diligence  in  attempt- 
mg  to  collect  the  note  by  legal  prosecution.  It  does  not  ad- 
mit of  a  doubt,  that  the  defendant,  who  is  a  mere  guarantee, 
can  only  be  made  responsible  by  the  plaintiff's  showing  a  per- 
formance, on  his  part,  of  the  condition,  on  the  observance  of 
which  the  defendant  consented  to  be  answerable  for  the 
amount  of  the  note.  The  defendant's  undertaking,  that  the 
note  was  good  and  collectable,  after  due  course  of  law,  im- 
posed a  necessity  upon  the  plaintiff,  if  he  meant  to  resort  to 
his  guaranty,  to  prosecute,  with  due  diligence,  all  the  parties 
to  the  note.  The  guaranty  extends  as  well  to  the  maker  of 
the  note  as  to  the  endorsers.  The  plaintiff  accepted  the  note 
with  the  several  and  respective  liabilities  of  the  maker  and  en- 
dorsers :  and  his  title  to  demand  of  the  defendant  the  perform- 
ance of  the  guaranty,  depends  on  his  showing,  either  that  he 
has,  with  reasonable  vigilance,  pursued  a  due  course  of  law, 
that  is,  commenced  and  prosecuted  suits  to  effect,  against  all 
the  parties  to  the  note,  and  has  thus  ascertained,  that  the  note 
was  not  good  and  collectable,  or  he  must  set  forth  a  legal  ex- 
cuse for  omitting  to  do  so.  There  is  no  averment,  that  a  suit 
has  been  prosecuted  against  Hull,  the  maker  of  tlie  note,  and 
the  excuse  is,  that  he  was  discharged  from  all  his  debts  by  a 
commissioner,  pursuant  to  the  statute,  on  the  1 5th  o(  March, 
1819.  Though  the  act  of  God,  or  the  act  of  the  law  which 
renders  the  performance  of  an  act  stipulated  to  be  done,  un- 
lawful, may  excuse  a  party  from  a  strict  compliance  with  his 
contract,  as  matter  of  defence,  it  may  well  be  doubted,  whether 
an  engagement  by  one  to  perform  an  act,  *on  the  previous  [  *  * "^  ) 
perfonnance  of  another  act  by  the  other,  can  he  enforced,  with- 
out showing  the  previous  act  done,  or  that  its  performance  was 
dispensed  with,  or  prevented  by  him  who  was  to  perform  the 
subsequent  act.  Here,  however,  the  very  excuse  set  up  is  no 
answer  to  the  objection  made  by  the  defendant ;  for  seventeen 
months  had  elapsed  after  the  note  became  due,  before  HuU 
was  discharged  from  his  debts.  We  know,  judicially,  that  by 
the  course  of  the  Court,  HuU  might  have  been  sued,  and  judg- 
ment obtained  long  before  his  discharge.  Indeed,  the  plaintiff 
liimself  shows,  that  with  respect  to  the  endorsers,  judgment 
ivas  obtained  against  them,  on  the  8th  of  May,  1818,  more 
than  ten  months  prior  to  Hulls  dis(*harge  as  an  insolvent. 
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NEW -YORK,  Courts  are  to  interpret  and  enforce,  not  make,  or  alter  the 
^^^llj^l^  contracts  of  parties.    The  defendant  has  a  right  to  insist,  that  he 
Putnam      entered  into  this  guaranty,  under  the  express  condition,  that  he 
^-  was  not  to  be  liable,  unless  tife  note  turned  out  not  to  be  good, 

or  collectable,  after  a  regular  prosecution  against  the  maker 
and  endorsers  of  the  note,  with  due  and  reasonable  diligence. 
This  is  the  substance  of  his  engagement ;  and  we  think  it  can- 
not admit  of  a  doubt,  that  the  total  omission  to  prosecute  Htdlj 
for  the  period  of  seventeen  months,  wsus  a  clear  and  culpable 
negligence,  which  absolved  the  defendant  from  his  guaranty:  We 
do  not  mean  to  say,  that  a  suit  should  have  been  brought  forth- 
with, after  the  note  fell  due,  but,  at  all  events,  a  term  should  not 
have  been  lost.  And  when  the  defendant' is  regarded  as  a  sure- 
ty, most  emphatically  he  cannot  be  bound  beyond  the  scope  of 
his  engagement. 

Judgment  for  the  defendant^  with  leave  to  the  plaintiff  to 
amend,  on  payment  of  costs. 


f*/3]  *PuTNAM  against  Westcott. 

Leasehold  THIS  was  an  action  on  the  case,  tried  before  Mr.  Justice 
propCTty,  or  a  Piatt,  at  the  Oneida  Circuit,  in  December,  1817. 
«™ot  be'^d  ^^  ^^^  ^"^1'  ^^^  plaintiff  abandoned  all  the  counts  in  his 
onder  an  eze-  declaration,  except  the  one  for  money  had  and  received  to  his 
ration  iasaed  use.  Under  that  count,  he  gave  in  evidence  a  receipt  of  the 
Tom^  a  J^  defendant,  for  90  dollars,  part  of  the  purchase  money  for  a 
By  the  tenna  house,  &c.,  in  the  possession  of  Luke  Frink.  About  the  first 
'•goods  and  day  of  MoTchy  1817,  he  tendered  to  the  defendant  the  residue 
ehattcls,**ufled  of  the  purchase  money,  and  demanded  a  deed  or  title  for  the 
Utr  L^is7  pj'^^ises,  which  the  defendant  said  he  codld  not  give;  the 
ie88.  96.  ch!  plaintiff  then  demanded  the  repayment  of  the  90  dollars,  which 
68.  a.  11.  12,  the  defendant  refused  to  return.  The  defendant  then  offered 
MS^Ss^'^"''  ^^  P'ovCj  ^at  the  sale  was  made  by  the  defendant,  as  a  con- 
mwApersoZ-  «^ble,  by  virtue  of  two  executions  issued  out  of  a  Justice's 
ai  and  mova-  Court  against  huke  Frink,  who  had  only  an  estate  for  years 
hie  propeity,  in  the  premises;  and  that,  on  the  8th  of  November,  1813,  he, 
which  ^  «vor  "  constabic,  executed  and  delivered  to  the  plaintiff  a  deed  of 

of  the  realty,  and  are  of  a  pennaiient  natore.  (a) 

Therefore,  where  the  plaintiff  pnrchnaed  of  a  constable  all  the  title  and  interest  in  a  lease  lor 
years,  of  the  defendant,  on  an  ezecutioo  issoed  by  a  Justice  of  the  Peace,  and  paid  part  of  the 
purchase  money,  and  the  constable  refused  to  execute  a  conveyance  of  the  premises,  or  return  the 
money  paid  :  Held,  there  being  a  failurp  of  consideration,  that  the  pbintiff  was  entitled  to  recover 
back  the  money  so  paid,  in  an  action  for  money  had  and  received  to  his  use. 

(a)  Vide  Merry  w,  Hallet,  2  Cotcen^t  Hep,  497 
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the  premises,  according  to  the  terms  of  the  sale,  by  virtue  of  NEW- YORK, 
the  said  executions  against  F,,  who  was  a  tenant  for  years,  and     *"^'  ^^** 
had  no  other  goods  and  chattels.     The  Judge  refused  to  admit      potnav 
the  evidence.     The  defendant  then  objected  to  the  plaintiff's    ^^  ^-^ 
right  to  recover  under  the  count  for  money  had  and  received, 
but  the  Judge  overruled  the  objection  ;  and  a  verdict  was  found 
for  the  plaintiff,  for  116  dollars  and  70  cents.  , 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

J.  Lynchy  for  the  defendant:    1.  The  evidence  offered  was 
material,  and  ought  to  have  been  received.     The  defendant 
acted  in  his  office  as  constable,  and  the  action,  if  any,  should 
be  on  the  case.     Assumpsit  for  money  had  and  received  does* 
not  lie.     {Potter  v.  Benniss,  1  Johns,  Rep.  515.) 

*2.  A  lease  or  term  for  years,  is  nothing  but  a  chattel  inte-  [  •  74  I 
rest.  (2  Bl  Comm.  386.  1  Inst.  118.  8  Co.  173.  3  Bl. 
Comm.  417.^  It  is  not  a  freehold,  or  real  estate.  The  words 
used  in  the  form  of  execution  prescribed  for  Justices'  Courts, 
are  the  same  as  in  a,  fieri  facias  in  England.  If,  then,  this  is 
personal,  not  real  estate,  why  may  it  not  be  sold  on  an  execu- 
tion issued  against  the  goods  and  chattels  of  the  defendant  ? 
The  constable  may  take  all  the  possession  of  which  the  pro- 
perty is  susceptible.  If  be  can  sell,  he  may  give  a  deed ;  but 
if  he  cannot  execute  a  conveyance,  he  can  sell  all  the  interest 
of  the  defendant,  and  the  purchaser  will,  at  least,  be  a  tenant 
from  year  to  year.  The  act  shows,  that  every  thing  may  be 
sold,  except  a  freehold.  (1  N.  R.  L.  387,  s.  12.)  (a)  If  a^rm 
for  years  is  not  liable  to  be  sold  on  such  execution,  it  should 
be  so  declared  by  the  act. 

In  Vredenbergh  v.  Morris,  (I  Johns.  Cases,  223,)  this  Court 
held;  that  a  term  for  years  was  not  bound  by  a  judgment ;  and, 
therefore,  not  lands  or  tenements. 

N.  Williams,  contra :  1 .  This  .is  like  the  case  where  there 
nas  been  a  failure  of  consideration.  It  was  a  special  contract 
made  with  the  defendant,  not  as  an  officer,  but  as  a  private 
individual. 

2.  A  constable,  under  the  act  for  the  recovery  of  debts  to  the 
value  of  25  dollars,  cannot  sell  an  interest  in  land.  It  would 
be  inconsistent  with  the  provisions  of  the  act.  The  first  sec- 
tion of  the  act  expressly  provides,  that  the  Justice  shall  not 
have  cognizance  of  any  action  in  which  the  title  to  land  shall, 
in  any  wise,  come  in  question.  If  the  defendant  sets  up  a  title 
to  land,  the  Justice  is  ousted  of  his  jurisdiction  of  the  cause. 
Special  and  limited  jurisdictions  are  to  be  strictiy  confined ; 
their  powers  are  not  to  be  extended  by  construction.  By  the 
terms  "  goods  and  chattels,"  personal  property  is  always  under- 

(a)  2  Hev.  Stat.  225.  249. 
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NEW- YORK,  Stood.     The  act  (sec.  12)  provides,  that  the  "goods  and  chat- 
May,  I8«f.     ^g]g>3  j^g  ^^  jjg  taken  into  the  actual  custody  of  the  officer,  and 

PvTiiAM       I^®  is  to  give  five  days'  notice  of  the  sale.     And  lie  must  retuni 
y-  the  execution  in  twenty  days,  and  pay  over  the  money  in  ten 

WcsTcoTT  ^^yg  thereafter.  (Section  13.)  The  24th  section  directs  the 
constable  to  whom  an  attachment  against  an  absent  or  abscond- 
[  *  75  ]  ing  *debtdr,  is  issued,  to  take  and  safely  keep  the  "  goods  and 
chattels"  of  such  person ;  and  provides,  that  he  shall  not  remove 
or  convey  away  any  such  property^"  if  security  is  given  to  the 
plaintiff.  These  provisions  show,  that  the  legislature  never 
contemplated  an  interest  in  land  as  liable  to  such  an  execution. 
A  lease  for  900  years,  may  be  as  valuable  as  the  fee. 
•  Again  ;  to  allow  a  constable  to  sell  a  term  for  years,  would 
be  incompatible  with  the  acl  concerning  judgments  and  execu- 
tions, (1  N.  Jl.  L.  500,  8es8.  36.  c.  50,)  which  has  no  refe- 
rence to  executions  issued  by  a  Justices'  Court.  No  lands  or 
tenements  can  be  sold  on  execution,  but  in  the  manner  pre- 
scribed by  that  act.  (Section  13.)  The  word  "tenements," 
is  of  very  extensive  signification,  and  means  something  more 
than  a  freehold.  It  comprehends  every  thing  of  a  permanent 
nature  which  may  be  holden,  as  lands  held  in  fee,  for  Ufe,  or 
for  years.  {Co,  LUt.  6.  a.  JVood^s  Inst.  114.  2  Bl.  Comm, 
16,  17.)  A  leasehold,  therefore,  must  come  within  this  act ; 
and,  if  so,  it  is  an  interest  in  land,  the  sale  of  which  on  execu- 
tion must  be  regulated  by  it. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
first  question  to  be  considered  is,  whether  an  execution  issued 
under  the  act  for  the  recovery  of  debts  to  tlie  value  of  twenty- 
five  dollars,  can  be  levied  on  a  leasehold  for  years  ?  It  was 
decided  by  this  Court,  in  the  case  of  Vredenbergh  v.  Morris ^ 
(1  Johns.  Cases,  223,)  that  the  act  relative  to  the  docketing 
of  judgments,  did  not  extend  to,  or  bind  a  term  for  years ;  and, 
accordingly,  it  was  held  that  the  sheriff  w  as  justified  in  return- 
ing nulla  bona  upon  an  execution  issued  upon  a  judgment 
obtained  before  the  discharge  of  the  defendant  under  the  insol- 
vent act,  and  before  his  assignment,  but  which  execution  was 
put  into  the  sheriff's  hands  subsequent  to  the  assignment; 
there  being  no  other  property  whereon  to  levy,  but  a  term  of 
years,  which  was  held  not  to  be  bound  by  the  docketing  of  the 
judgment.  It  is  insisted,  that  if  a  term  for  years  is  not  bound 
by  the  statute  relative  to  docketing  judgments,  which  provides 
that  no  judgments  shall  affect  any  lands  or  tenements  as  to 
purchasers  or  mortgagees,  but  from  the  time  of  filing  the  roll 
(  ♦  76  I  and  docketing  the  *same,  it  must  be  because  a  lease  for  years 
is  a  chattel  interest ;  and  so  may  be  taken  and  sold  under  a 
Justice's  execution.  The  statute  (1  X.  R.  L.  393)  provides, 
that  whenever  judgment  shall  be  given  by  a  Justice  of  the 
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Peace,  au  execution,  sliall  be  granted  thereupon,  commanding  new^york, 
a  constable  to  levy  the  debt,  damages,  and  costs,  of  the  goods     ^®^'  ^^^• 
and  chattels  of  tlie  person  against  whom  such  execution  shall      putnam 
be  granted.     The  real  question  then  is,  in  what  sense  the  legis-      ,    v. 
lature  used  the  words  goods  and  chattels!     Whether  they    ^^'*^"^°" 
mean  chattels  personal  only,  or  chattels  generally,  including 
both  real  and  personal  ?     The  law  fully  recognises  the  distinc- 
tion between  chattels  personal  and  real.     The  former  division 
includes  moval>Ie  things  only,  as  belonging  immediately  to  the 
person ;  chattels  real  are,  such  as  concern  and  savor  only  of 
the  realty,  as  terms  for  years,  &c.,  and  are  immovable.     Such 
interests  are  chattels  real,  because  of  their  immobility,  and  be- 
cause they  have  not  a  sufficient  legal  and  indeterminate  dura- 
tion.    I  am  of  opinion  that  the  legislature  used  the  expression 
'•  goods  and  chattels,"  as  regards  Justices'  executions,  in  refe- 
rence to  goods  and  chattels  personal.     The  12th  section  of  the 
act  (I  N.  It.  L.  394)  provides,  that  the  constable,  after  taking  ' 

such  goods  and  chattels  into  his  custody,  by  virtue  of  sucn 
execution,  shall  advertise,  in  the  manner  therein  required,  in 
the  town  where  such  goods  and  chattels  shall  be  taken.  Again, 
in  the  loth  section,  which  prescribes  the  duty  of  the  constable 
on  attachment,  he  is  required  to  attach,  take,  and  safely  keep . 
the  goods  and  chattels  of  the  person  against  whom  the  same 
may  be  issued ;  with  a  proviso,  that  he  shall  not  remove  or  convey 
away  any  such  property,  if,  &c.  These  .provisions  obviously 
show,  that  the  term  "  goods  and  chattels"  in  this  statute  means 
personal  and  movable  goods,  such  as  might  be  taken  into  cus- 
tody, and  not  such  as  are  inunovable  and  partake  of  the  free- 
hold. The  usage  and  practice  under  the  act  is  to  be  regarded  ; 
for  the  jus  et  norma  loquendi  are  established  by  usage.  Where 
the  words  of  a  statute  are  dubious,  long  usage  is  a  just  means 
of  exposition.  The  meaning  of  things  spoken  or  written,  must 
be,  as  it  has  constantly  been  received  to  be,  by  common  accep- 
tation. (19  Viner.  520.  pi.  92.)  This  is  believed  to  be  the 
first  instance  in  which  it  has  been  pretended  *that  a  Justice's  [*77] 

execution  could  be  levied  on  a  leasehold  interest  for  years. 
The  authority  to  levy  such  executions  on  goods  and  chattels, 
has  existed  from  the  first  formation  of  the  government..  It  can- 
not then  be  doubted  that  the  constable  had  no  right  to  sell  a 
lease  for  years ;  and  consequently  he  has  received  the  plaintiff's 
money  without  any  authority,  and  the  sale  made  was  a  nullity. 
It  would  seem  that  both  parties  were  under  a  mutual  error. 
The  defendant  supposed  he  had  a  right  to  sell  Frink^s  interest 
in  the  land ;  and  the  plaintiff,  by  becoming  the  purchaser,  must 
have  thought  the  defendant  had  such  authority.  If,  under  this 
mistake,  common  to  both  parties,  the  defendant  had  paid  over 
the  money  to  the  plaintiff  in  the  execution,  before  the  mistake 
was  discovered.  I  should  more  than  doubt  the  plaintiff's  right 
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NEW -YORK,  to  recover.     The  plaintiff's  equity  to  recover,  would  then  dc 
^^JJfJ^^**     opposed  by  the  injustice  of  requiring  the  defendant  to  refund 
ViBBARD      In  such  a  case,  I  should  not  consider  the  plaintiff  as  entitled 
^-  to  recover  ex  equo  et  bono.    But  it  was  not  offered  to  be  proved 

that  the  defendant  had  parted  with  the  money  ;  therefore 
taking  all  that  was  ofiered  to  be  proved  as  true,  still  the  plain- 
tiff is  entitled  to  recover,  as  he  has  paid  his  money  to  the  de- 
fendant, who,  for  aught  that  appears,  still  retains  it,  without 
right,  and  without  any  consideration. 

Motion  denied. 


T,  ViBBARD  AND  Abbott  ogainst  Johnson. 

A  parchaaer,  IN  error  to  the  Court  of  Common  Pleas  of  Saratoga  county, 
with  J»ow.  ^,1  action  was  brought  by  Johnson,  in  the  Court  below,  against 
ledge  uiat  Uie  p^j^^j  ^  Abbott,  for  a  chest  of  tea  sold  and  delivered.  At 
[  *  78  ]  the  trial,  it  was  proved,  that  in  April,  1815,  *  Abbott  applied 
goods  pnrdia-  to  Johnson  for  a  chest  of  tea,  and  desired  J.  to  let  him  have 
•^  k"  ^^m  *^'  ^"^  account  to  Noah  Vibbard  for  it.  J.  refused,  telling  A. 
peraon,*if  he  ^^^  ^^  ^^  ^^^^  i^>  ^^  must  pay  him  for  it.  A.  then  agreed  to 
▼oluntarily  take  the  tea.  The  weight  and  price  were  ascertained,  and  a 
.pays  the  price  \^\\\  ^yas  made  out  in  the  name  of  T.  F.  and  A.,  who  were  then 
u>  rach  ^drf  P^^ncrs,  as  purchasers,'  and  the  tea  was  dehvered  to  A.  by  J, 
peraon,  can-  who  had  it  in  his  possession.  The  defendants  below  offered  to 
not,  after-  prove,  that  a  day  or  two  before  A.  went  to  J.'«  store  for  the 
^*^^»  *htb*  ^®*^'  ^'  ^^^  agreed  with  N.  V.  for  the  same  chest  of  tea, 
the  "^'vende^  ^^  behalf  of  T.  V,  and  A. ;  that  T.  F.  desired  A.  to  go  for  the 
against  him  tea  ;  that  this  agreement  was  made  in  the  presence  of  /.,  who 
for  the  price,  then  admitted  that  the  tea  belonged  to  N,  V. ;  that  the  tea,  at 
want  of  title  in  ^^  ^™^  ^^  ^^^^  agreement,  and  when  it  was  taken  away  by  A., 
the  vender.  Was  the  absolute  property  of  N.  V.;  and  T.  V.  afterwards 
and  that  he  paid  N.  V,  for  it.  The  evidence  so  offered,  was  overruled  by 
liad  paid  the  ^q  Court  below,  and  the  jury  found  a  verdict  for  the  plaintif)'. 
trae^wner,  aa  '^^^  defendants  tendered  a  bill  of  exceptions  to  the  opinion  of 

a  defence.  the  Court. 

AlUer,  if  the 

^m^^  ''to  Cowen,  for  the  plaintiffs  in  error.  The  action  was  brought 
pay  the  price  by  /.  agoinst  the  defendants  below,  to  recover  the  price  of  a 
lo  another  per-  chest  of  tea  Sold  ;  and  the  defendants  offered  to  prove  that  J. 
*u?'  fid  ^thS  ^^'^  ^^  "gJ^^  o*"  ^'tl<5  whatever  to  the  tea.  A  sale  for  a  full 
property,  and  P"c®j  always  implies  a  warranty  as  to  the  title.  (1  Johns. 
brought  his  ao-  Rep.  Q^4t.  1  Comyn  on  Cont.  13.)  Again,  there  was  a  fraud 
tion  against  practised  by  J.  on  A. ;  for  we  offered  to  show,  that  a  day  or 
li'ieredr*  "^  ^^^  before,  N.  V.,  to  whom  the  tea  belonged,  had  contracted 

for  the  sale  of  it  to  T.  V.  in  the  presence  of  J.,  who  admitted 
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that  it  belonged  to  N.  V.    This  evidence  was  a  proper  de-  NEW- YORK, 
fence  under  the  general  issue.     (1   ChUty  PI.  469.).    It  is  ^Jl^J^^i^ 
unreasonable  to  allow  the  plaintiff  to  recover  the  price  of  the     Vibbard 
defendants   in   this  action,   merely   to   turn   them   round   to  ^• 

another  action  against  him,  to  recover  back  the  money.  (8 
Mass.  Rep.  46.) 

Footy  contra.  Abbott,  with  full  knowledge  that  both  N*  V. 
and  J.  claimed  the  tea,  chose  to  purchase  it  of  J.  He  cannot 
be  allowed  to  pay  the  price  to  N.  F.,  the  adverse  claimant, 
and  then  set  up  that  fact  as  a  defence  to  a  suit  ^brought  by  [*'79] 

the  other  claimant,  of  whom  he  purchased  with  full  knowledge. 
The  defence  of  want  of  title  in  the  vender,  can  be  set  up  only 
by  a  bona  fide  purchaser,  without  notice.     (1  Mass.  Rep.  65.) 

Spencer,  Ch.  J.  delivered  the  opinion  of  the  Court. 

There  is  no  doubt  that  in  every  sale  of  a  chattel  for  a  sound 
price,  there  is  a  tacit  and  implied  warranty  that  the  vender  is 
the  owner  and  has  a  right  to  sell.  If,  therefore,  after  the  sale 
by  Johnson,  N.  Vibbard  had  asserted  his  right  to  the  chest  of 
tea,  by  suing  the  defendants  and  recovering,  this  would  have 
been  a  good  defence  to  the  action :  and  if  the  recovery  was 
subsequent  to  the  trial  of  the  cause  between  these  parties,  it 
would  have  furnished  a  good  cause  of  action  on  the  implied 
warranty. 

The  defendants  have  seen  fit  to  satisfy  N.  Vibbard  for  the 
tea,  and  now  to  set  up  his  title  in  this  action ;  but  this  they 
have  no  right  to  do.  The  plaintiff  below  being  in  possession 
of  the  tea,  sold  it,  as  his  property,  to  the  defendants.  {Ken- 
nedy  v.  Strong,  14  Johns.  Rep.  128.)  They  cannot,  in  this 
way,  draw  the  plaintiff's  title  in  question,  by  their  own  volun- 
tary act  of  payment.  It  is  not  competent  to  them  to  dispute 
the  title  of  their  vender,  unless  they  have  been  chargied  at  the 
suit  of  another  person,  who  has,  after  contestation,  shown  a 
bettei^ title.  The  principle  is  analogous  to  a  demise  of  a  house 
by  A.,  who  is  in  possession,  claiming  title,  to  B.  The  latter 
receives  the  possession,  and  enjoys  the  premises  by  the  per- 
mission, and  on  the  letting  of  A.  In  an  action  for  the  rent, 
B.  cannot  set  up  that  A.  has  nothing  in  the  premises,  and 
that  he  has  paid  the  rent  to  C.  voluntarily.  If  C.  had  recover- 
ed the  rent,  and  substantiated  his  title,  then  it  would  be  a  good 
defence ;  otherwise,  not. 

Judgment  affirmed. (a) 

{a)  Vide  Heermanet  r.  Vemay,  6  Johns.  Rep.  6.  Sweet  ▼.  Colgate,  20 
Ibid  196. 


V. 
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NEW- YORK, 
May,  1821. 

*Jav*:ks(>v,  ex  dem.  Yates,  against  How. 

The  act  of  EJECTMENT  for  lot  No.  11  in  Junius,  tried  at  the  Stneca 
ifHi  14th  of  ^*'^^"*^>  ^^  June,  ld*20,  before  Mr.  Justice  Van  Ness,  The 
Jprii,  1820,  plaintiff  gave  in  evidence  the  exemplification  of  a  patent  to 
{Mftt.  43,  ch.  Lieutenant  Colonel  Ijewis  Atayaghrongton,  for  the  premises 
reiativr^  ^to  ^"  question,  dated  January  29,  1791  ;  and  an  exemplification 
d'?ed4  given  of  the  record  of  a  deed  from  the  patentee  to  Cornelius  A.  Van 
tor  military  Slj/ck,  with  covenants  of  seisin  and  warranty,  for  the  lot  in 
bounty  lands,  question  and  two  other  lots,  for  the  consideration  of  133 
hiiiltthe  r«idl  pounds,  dated  April  21,  1792,  on  which  was  endorsed  the 
iii^  in  evi-  following  Certificate :  "  Be  it  remembered,  that  on  the  14th  day 
^'*"^^«1  ^^  ^^  ^^^y^  1792,  personally  appeared  before  ine,  John  Lansing, 
to^^j/iv'*"r  '^^^'  ^"®  ^^  ^^^  Justices  of  the  Supreme  Court  of  Judicature 
i7i)7,  lulyrel  in  the  State  of  New- York,  the  within  named  Lewis  Atdya- 
corded  accord-  ghrongton,  who  acknowledged  that  he  had  executed  the  wi th- 
ing   to     the  jjj  indenture  as  his  voluntary  act  and  deed  ;  and  havinff  exa- 

provisionfl      of       .        ,  j  /»     i-  •    ^     i-         ^«  i_i-a        ^* 

the  act  of  the  wiined  and  finding  no  erasures,  interlineations  or  obliterations 
i2ihofjJ/in7,  therein,  I  do  allow  the  same  to  be  recorded."  The  deed  was 
irti3,  (itMj.  recorded  in  the  clerk's  office  of  Cayuga  county,  January  22, 
1 '*  v^^'i?  ^1  ^^^"^^  '^^^^  reading  of  this  deed  in  evidence  was  objected  to, 
3  »9,)  or  the  but  the  Judge  overruled  the  objection.  The  plaintiff  then  pro- 
exeinp!iJicatioii  duccd  the  Original  deed  taken  from  the  files  of  the  clerk's 
°r  '''^./j*^®'^^  office  of  C,  which  was  proved  to  have  been  duly  deposited  in 
ren»Ki!  d!  "^  ^^^  officc  of  the  clcrk  of  C,  according  to  the  statute,  with  the 
ri»B     only  certificate  of  acknowledgment  endorsed  thereon,  and  a  cortifi- 


with  the  act  of  Sccreturv.''  The  defendant's  counsel  objected  to  the  reading 
the  iiliofJ^Vj-  ^f  i\^^  deed  in  evidence,  but  the  objection  was  overruled  by 
[Z^L'!^7,  ch!  ^^^  Judge,  and  the  deed  was  read.  The  plaintiflT,  also,  gave  in 
6,)  U  to 'pre-  evidence  a  deed  from  Van  Slycky  to  the  lessor,  for  the  pre- 
vent the  read-  mises  in  question,  dated  1st  of  September,  1792,  and  duly  re- 
'"«  >"\  ^''"  corded.  The  jury  found  a  verdict  for  the  plaintiff. 
I     ^^  I       .      *  A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

dence    a  deed   |-;„l 
not    recorded, 
thoirrli  it  may 

have  been  dii-      Rickardson,  for  the  defendant. 

\y    proved     or 

nccoTdTiig  ^^d       ^^^  Vechten,  contra. 

«'\i.'4tin<c    laws, 

iMit  which  the      Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.     The 
fujtwl  to^hafe  ^^^^  ^^^^  ^^^  patentee  for  lot  No.  11,  in  Junius,  was  proved 

record  din  due       (a)  Jackson  v.  Phillips^  9  Coxcen*$  Rep.  94.     Jarkson  v.  CoJy,  Ibid.  140, 
io:iiton.  (a)         The  People  v.  TibhUe^  4  Ibid.  358.     1  Rev,  Stat.  735,  ^-c, 
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to  have  been  duly  deposited  according  to  the  statute  ;  and  it  NEW-york^ 
was  recorded  in  the  clerk's  office  of  the  county,  on  the  22d  of  ^^^^^^*- 
January,  1814.     It  was  acknowledged  according  to  the  then      Jacksor 
existing  law,  by  the  grantor,  before  a  Judge  of  the  Supreme        ^• 
Court.     An  exemplification  of  the  record  of  this  deed  from  the  ^^' 

patentee  to  Cornelius  A.  Van  Slyck,  was  admitted  in  evidence, 
notwithstanding  objections  were  made  to  its  admission,  ^he 
only  question  in  the  cause  is,  whether  the  exemplification  of 
the  deed  was  admissible  ? 

The  7th  section  of  the  act  of  the  12th  of  J})rit,  1813,  (1 
.V.  ft.  L.  369,)*  provides,  that  every  conveyance  relating  to  any 
lands  within  this  state,  which  was  acknowledged  or  proved 
previous  to  the  6th  of  April,  ISOl ,  agreeably  to  any  law  in  force, 
at  the  time  of  making  such  acknowledgment  or  proof,  and  not 
recorded,  shall  be  entitled  to  be  recorded  by  the  secretary  of 
this  state,  or  the  clerk  of  the  county  in  which  the  lands  lie ;  and 
that  every  deed  so  acknowledged  or  proved,  whether  recorded 
or  not,  or  the  record  thereof,  or  a  transcript  of  such  record, 
may  be  read  in  evidence  in  any  Court,  of  this  state ;  wit!i  a 
proviso,  that  the  act  should  not  extend  to  deeds  for  land  in  the 
milKary  tract,  which  were  not  deposited  with  the  clerk  of  Al- 
bany county,  on,  or  before  the  first  of  May,  1795,  nor  to  any 
deeds  subsequent  to  the  8th  of  January,  1794. 

On  the  4th  o{  February,  1814,  {sess.  37.  ch.  5,)  an  act  was 
passed,  declaring,  that  no  deed  relating  to  the  title  or  property 
of  any  lands  granted  by  this  state,  as  bounty  lands,  to  the  oflS- 
cers  and  troops  of  this  state,  who  served  in  the  army  of  the 
United  States,  executed  on  or  before  the  first  of  May,  1797, 
should  thereafter  be  registered  or  recorded,  *unless  the  same  [*82] 

be  acknowledged  or  proved  according  to  the  provisions  of  the 
first  section  qftfie  act  concerning  deeds,  passed  the  12th  of 
April,  1813,  any  thing  in  the  7th  section  of  said  act,  or  any  • 

law  to  the  contrary  notwithstanding.  On  the  14th  of  April, 
18-20,  (sess.  43,  ch.  245,  s.  3,)  it  was  enacted,  that  no  deed 
relating  to  the  title  or  property  of  any  lands  granted  by  this 
state  as  bounty  lands  to  the  oflScers  and  troops  of  this  state 
who  served  in  the  army  of  the  United  States,  executed  on  or 
before  the  first  of  May,  1797,  should  hereafte/  be  read  in  evi- 
dence in  any  Court  of  this  state,  unless  the  same  be  acknow- 
ledged or  proved  according  to  the  provisions  of  the  first  section 
of  the  act,  entitled,  an  act  concerning  deeds  passed  the  12th 
of  April,  1813,  any  thing  in  the  7th  section  of  said  act,  or  any 
law  to  the  contrary  notwithstanding.  . 

These  are  all  the  acts  necessary  to  be  considered  in  deciding 
this  question.  The  deed  under  consideration  appears,  also,  to 
have  been  recorded  in  the  secretary's  oflice,  on  the  23d  of 
March,  1793;  and  it  having  been  acknowledged  and  recorded 
in  the  secretary's  office  prior  to  the  act  of  the  8th  of  January, 
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NEW. YORK,  1794,  the  grantee  had  acquired  a  right  under  the  thin  existing 
^J^'J^f^  law,  to  have  the  exemplification  of  the  deed  read  in  evidence 
upon  any  trial,  in  which  it  became  necessary  to  substantiate  his 
title.  It  admits  of  doubt,  whether  the  act  of  the  8th  of  Janu- 
ary, 1794,  affected  such  a  deed  at  all,  and  whether  it  did  not 
operate  prospectively,  in  regard  to  the  recording  of  deeds  exe- 
cuted prior  to  the  passing  of  that  law,  and  which  had  not  already 
been  recorded.  But  the  act  of  the  12th  of  April,  1813,  fully 
authorized  this  deed  to  be  recorded ;  and  it  was  put  on  record 
according  to  its  provisiolis,  and  under  its  sanction. 

The  only  operation  of  the  act  of  the  4th  of  February,  1814, 
was  to  prohibit  the  recording  a  deed  circumstanced  like  the 
present  deed  ;  but  it  had  already  been  recorded,  and  wa§,  there- 
fore, wholly  unaffected  by  that  act. 

The  act  of  the  14th  of  April,  1820,  in  its  terms,  prohibits 
the  reading  in  evidence  a  deed  for  any  of  the  bounty  lands 
granted  by  the  state,  executed  before  the  first  of  May,  1-797, 
unless  it  be  acknowledged  or  proved  agreeably  to  the  first  sec- 
tion of  the  act  of  the   12th  of  April,  1813.     This  act  is  per- 

[  *  83  ]  fectly  silent  as  to  deeds  which  had  been  put  on  *r^cord  under 

the  provisions  of  the  7tli  section  of  tire  act  of  the  12th  of  Aprils 
1813.  We  ought  not  to  give  to  this  latter  act  a  construction 
which  would  include  deeds  recorded  under  the  sanction  of  that 
pcu't  of  the  act.  If  the  grantees  had  neglected  to  avail  them- 
selves of  the  indulgence  afforded  by  the  legislature  to  put  their 
deeds  on  record,  upon  the  terms  allowed  by  the  act,  it  was  per- 
fectly competent  to  the  legislature  to  revoke  that  permission. 
This  was  done  by  the  act  of  the  4th  of  February,  1814.  The 
only  effect  which  the  act  of  the  I4th  o(  April,  1820,  could  have, 
was,  by  going  one  step  further  than  the  act  of  the  4th  of  Feb^ 
ruary,  1814,  to  prevent  such  unrecorded  deed  from  being  read 
in  evidence.  It  would  be  imputing  to  the  legislature  great 
•  violence,  so  to  construe  the  act  as  to  preclude  tlie  reading  in 

evidence  the  record  of  a  deed,  recorded  upon  such  proof  of  its 
execution,  as  a  former  legislature  deemed  sufficiently  authentic, 
to  warrant  its  being  placed  on  the  records  of  a  county ;  and 
when  thus  placed  there,  was  declared  to  be  evidence.  It  would 
require  to  be  deeply  considered,  whether  it  was  competent  to 
the  legislature,  to  declare  that  public  records  should  not  be 
.  admitted  as  evidence  of  the  transactions  regularly  and  legally 
recorded.  Would  it  be  competent  to  the  legislature  to  enact, 
that  the  record  of  a  judgment  of  one  of  our  Courts  of  record, 
however  proved,  should  not  be  admitted  as  evidence  in  any 
case  whatsoever  ?  It  is*  to  be  noticed,  that  with  respect  to 
purchasers,  they  purchase  under  faith  in  the  title,  as  appearing 
on  the  record,  and  the  record  is  part  of  their  title.  An  act 
which  should  obliterate  their  title,  by  declaring  the  reco<d 
inadmis  ;iblc  as  evidence,  would  impair  not  only  a  vested  right, 
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but  would  impair  and  destroy  the  foundation  of  the  contract  N>%  «o%K, 
between  the  parties.     I  throw  out  these  considerations  to  show,  yj^^l!^^'j 
that  without  the  most  express  and  unequivocal  language,  Courts      Ni^kul* 
of  law  ought  not  to  construe  the  act  of  the"  14th  otApi'il,  1820,  '• 

as  intending  to  prohibit  the  reading  in  evidence  the  transcript 
of  the  record  of  a  deed,  or  the  deed  itself,  if  recorded  ;  and  that 
the  only  operation  of  that  act,  taken  in  connexion  with  the  act 
of  the  4th  of  February,  1814,  is  to  prevent  the  reading  in  evi- 
dence an  unrecorded  deed,  although  it  may  have  been  acknow* 
ledged  in  conformity  with  the  existing  laws,  but  which  *the  [  *  34  I 
party  has  neglected  to  have  recorded  in  due  season.  We  are, 
therefore,  of  opinion,  that  the  transcript  of  the  record  was  pro- 
perly admitted,  and  the  plaintiff  must  have  judgment.  ^ 

Judgment  for  the  plaintiff. 


Nichols    and    another    against   Ketcham,    She- 
riff, &c. 

TUIS  was  an  action  on  the  case  brought  against  the  de-  Where  aues 
(endant,  as  sheriff  of  Dutchess  county,  for  a  false  return  to  ecutjon  credit. 
B  fieri  facias  against  John  Frear,  at  the  suit  of  the  plaintiffs,  sheriff's"  m\c* 
The  declaration  contained  several  counts,  which  were  in  sub-  and  the  goods 
stance,  1.  That  the  defendant  levied  on  sufficient  goods,  &c.  are  knocked 
of  Frear,  by  virtue  of  the  fieri  facias  in  favor  of  the  plaintiffs,  ^^^  ^?^*"*"» 
to  satisfy  the  execution,  and  that  he  has  falsely  returned  nulla  lawfnlly  deli- 
bona,  &c.  2.  That  the  defendant  levied  on  sufficient  goods,  ver  the  good8, 
&c.  of  Frear,  to  satisfy  the  execution ;  but  incautiously  and  without receiv- 
carelessly  suffered  them  to  be  rescued  and  taken  away  out  of  "**v^*heTe"^^a 
his  custody,  and  then  falsely  returned  nulla  bona,  &c.  3.  That  sheriff  had  so 
between  the  delivery  of  the  execution  to  the  defendant,  and  sold  the  pro- 
the  return  day  thereof,  Frear  had  goods  and  chattels,  &c.  P®^y  ®^  ^^^ 
whereof  the  defendant  might  and  ought  to  have  made  and  col-  creditor,  as  the 
Iccted  the  amount  of  the  execution ;  but  the  defendant  would  highi.-t  bidder, 
not  levy  and  collect  the  amount,  and  falsely  returned  nulla  f"*^  'i'siivered 
bona,  &c.  The  defendant  pleaded  the  general  issue.  The  "jj^^"^''"^  {^ 
cause  was  tried  at  the  Dutchess  Circuit,  in  April,  1820,  before  „»oney ;  and 
Mr.  Justice  Van  Ness.  Before  the  plaintiffs^  execution  was  iiie  judgment 
delivered  to  the  sheriff,  the  property  of  Frear  had  been  sold  *^*^  execution 
by  him  on  an  execution  in  favor  of  Geot^geB.  Evert  son.  The  wards  set  wide 
personal  property  was  sold  on  the  2d  of  July,  for  6,016  as  fmuduiem 
dollars  and  99  cents,  and  the  real  estate  on  the  31st  of  July,  »nd  yoid,  and 

^     the  shenff  di- 
lected  to  apply  the  moneys  collected  on  that  execution,  to  satisfy  other  executions  in  his  hands  - 
and  the  sheriflT,  not  having  actually  received  the  money,  returned  nu//a  bona,  &c  to  anexecutioi 
delivered  to  him  prior  to  the  order  of  the  Court,  setting  aside  the  other  execution  :  Held,  that  th 
ihfwiflr  was  not  liabk*  to  actk>n  for  a  false  return, 
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NEW-YOUK,  1S19,  for  114  dollars.     The  plaintiflb'  execution  wa!<  issued  on 

3iay,  18.M.  a  judgment  in  the  Court  of  Common  Picas  of  Dutchess,  and 

Nichols  was  received  by*  the  sheriff  on  the  4th  of  August,  1819,  re- 

^-  turnable   the   second  Mond&y  of   October   following.     The 

Kktch.m.  j^^^„nt  Qf  ^1^^  execution   *of  Evertson,  (11,618  dollars    IB 

I  *85  ]  cent?,)  was  more  than  sufficient  to  absorb  the  whole  property 

of  Frear.  But  it  appeared,  that  on  the  Hth  of  August,  1819, 
a  rule  had  been  obtained  in  this  Court,  ordering  the  execution 
of  Evertson  against  FVear  to  be  set  aside,  and  a  perpetual  stay 
of  execution  in  that  cause ;  and  that  the  moneys  collected  on 
that  execution  by  the  sheriff  of  Dutchess  bounty,  be  paid 
nnd  applied  to  t!ie  sheriff,  in  satisfaction  of  such  other  exe- 
cutions a^  the  said  sheriff  had  in  his  hands,  according  to  their 
legal  priority  :  and  the  object  of  the  present  suit  was  to  com- 
pel tlie  sheriff  to  account  for  and  apply  the  proceeds  of  the 
sale  under  EvertsorCs  execution,  to  the  payment  of  the  plain- 
tiffs' execution.  The  rule  was  duly  served  on  the  defendant, 
on  the  19th  of  August^  1819.  It  appeared,  that  the  whole 
amount  of  the  proceeds  of  the  sales  on  Evertson' s  execution, 
exceeded  the  amount  of  all  the  other  executions  against  Frear 
in  the  sheriff's  hands.  But  the  defendant  refused  to  pay  the 
plaintiffs'  execution,  on  the  ground,  that  the  proceeds  of  the 
sale  under  Evertson^ s  execution,  had  not  been  received  by  him, 
except  so  far  as  he  was  bound  to  apply  the  same  in  satisfaction 
of  prior  executions.  The  defendant  proved,  by  Peter  Everiti 
and  George  B.  Evertson,  that  though  by  the  written  notice 
and  conditions,  the  sale  under  Evertson  s  execution  was  to  be 
for  cash  ;  yet  Evertson,  the  plaintiff  in  that  execution,  instruct- 
ed the  sheriff  to  receive  the  bids  of  Everitt  and  one  Gidlejf, 
as  cash  ;  that  Eioeritt  purchased,  at  the  sale,  to  the  amount  of 
2,600  dollars,  and  Gidky  to  the  amount  of  638  dollars  and  34 
cents,  which,  by  agreement,  were  to  be  considered  as  so  much 
cash,  as  between  the  sheriff  and  Evertson,  the  creditor.  After 
the  sale  and  delivery  of  the  goods,  Everitt  retained  articles  to 
the  amount  of  560  dollars,  and  delivered  the  residue  to  Evert* 
son.  It  appeared  that  a  large  iron  stove,  belonging  to  Frear, 
was  not  sold  with  the  rest  of  the  pergonal  property,  being 
claimed  as  a  fixture. 

After  notice  of  the  rule  for  setting  asitle  the  execution 
of  Evertson,  Everitt  promised  to  pay  to  the  defendant  the 
amount  of  the  goods  retained  by  him,  but  refused  to  pny  for 
those  dehvered  to  Evertson;  who,  also,  promised  to  settle 

f  *  86  1  *with  the  defendant  for  the  amount  he  had  received ;  but 
though  repeatedly  called  on,  afterwards,  they  neglected  to  pay 
the  defendant.  But  they  stated  in  their  evidence,  that  they 
would  have  paid  the  money,  if  pressed,  rather  than  be  sued. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  374  dollars, 
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subject  to  the  opinion  of  the  Court  on  a  case  ;  and  they  found  new-york, 
the  value  of  the  stove  to  be  45  dollars.  ^^^y*  *^-^' 

KlCHOLS 

P.  Ruggles,  for  the  plaintiffs.  1.  The  money  in  tlie  she-  ^^Jti 
rift''8  hands,  being  the  proceeds  of  the  sale  of  the  property  of 
Frear^  was  liable  to  the  plaintiffs'  execution.  (12  Johns. 
Rep.  220.  395.  1  Cranch,  117.  3  CaineSy  84.  Doug.  231.) 
After  the  execution  of  Evertson  was  set  aside,  the  money  un- 
questionably belonged  to  Fiear,  and  if  it  had  been  brought 
into  Court,  it  would  have  been  ordered  to  be  applied  to  satisfy 
the  executions  in  the  sheriff's  hands. 

2.  The  defendant  cannot  avail  himself  of  prior  executions 
without  showing  judgments  to  support  them.  (2  Johns.  Ilep. 
46.     1  Ld.  Raym.  733.     5  Burr.  2631.) 

3.  But  if  he  has  shown  such  judgments,  still  he  is  liable  in 
this  action  ;  for  having  sold  the  goods  for  cash,  and  delivered 
the  property  to  the  purchaser,  he  cannot  allege  that  he  has  not 

ccived  the  money ;  more  especially,  after  the  order  of  the 
Court,  requiring  him  to  apply  it  to  the  plaintiffs*  execution. 
He  cannot  avail  himself  of  his  own  neglect  of  duty.  (9  Johns. 
Rep.  46.  15  Johns.  Rep.  456,  457.)  After  the  sheriff  has 
taken  goods  in  execution,  he  must  return,  either  that  the 
goo<ls  are  in  his  hands,  remaining  unsold  for  want  of  buyers'; 
or  that  he  has  the  money  in  Court.  He  cannot  give  credit  ] 
nor  can  he  allege  that  he  has  not  the  money  in  his  hands,  nor 
any  property  of  the  debtor  with  which  to  pay  the  plaintiffs' 
execution.  The  declaration  charges  him  with  having  property 
of  Frear  in  his  power  sufficient  to  satisfy  the  execution  of  the 
plaintiffs.  He  might  as  well  return  non  est  inventus  to  a  ca. 
sa.,  when  he  has  tlie  defendant  in  his  actual  custody. 

Again,  an  action  of  assumpsit  for  money  had  and  received, 
*would  he  in  this  case,  for  the  money.    .(11  Johns.  Rep.  464,  ♦S?  | 

2  Sound.  47.  n.  1.    12  Johns.  Rep*  207.    13  Johns.  Rep.  255.) 

J.  Tallmadge^  contra.  1.  The  evidence  docs  not  support 
the  declaration.  The  sheriff  must  have  the  goods  on  which  he 
levies  within  his  power  and  view.  {Cresson  v.  Stout,  17 
Johns.  Rep.  116.)  It  is  admitted,  that  money  in  the  actual 
possession  of  the  defendant,  may  be  taken  by  execution  ;  but 
not  where  it  is  in  the  hands  of  a  third  person ;  and  it  is  on  this 
distinction  that  the  case  cited  from  12  Johns.  Rep.  proceeds. 
In  the  case  of  Turner  v.  Fendall,  (1  Cranch,  1 17,)  there  was 
a  writ  of  error  to  reverse  a  judgment  of  the  Circuit  Court  of 
the  District  of  Columbia^  on  a  motion  against  Turner,  for  the 
amount  of  money  received  by  him  on  a  fieri  facias,  in  favor 
of  the  plaintiff,  against  one  T.  The  sheriff  defended  himself, 
on  the  ground  that  he  had  an  execution  in  his  hands  against 
the  plaintiff,  which  he  levied  on  the  money  in  his  possession 
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NEW- YORK,  belonging  to  the  plaintiflf  on  the  other  execution.     Thougli  it 
JJJ^ijJ^^^  was  admitted  that  money  in  the  possession  of  the  defendant 
Nichols      might  be  taken  in  execution  ;  yet  it  was  held,  that  while  it  was 
^-  in  the  hands  of  a  third  person,  it  was  not  the  property  of  the 

debtor,  so  as  to  be  liable  to  execution.  It  is  the  duty  of  the 
sherifT  to  bring  the  money  into  Court,  in  obedience  to  the 
exigency  of  the  writ ;  but  if  he  neglects  to  do  so,  the  proper 
course  is  to  apply  to  the  Court  for  that  purpose  ;  and  the 
money  being  here,  the  Court,  on  motion,  will  direct  it  to  be 
applied  in  satisfaction  of  the  second  execution.  In  Armiatead 
V.  Philpoiy  {Doug.  23\,)  there  was  a  motion  for  a  rule  on  the 
sheriff  to  retain  the  money  of  the  defendant  in  his  hands,  arising 
from  an  execution  in  which  he  was  plaintiff,  for  the  use  of  A. 
the  plaintiff.  In  the  case  of  Ball  v.  Ryers,  (3  Caines,  84,)  a 
similar  application  was  made  to  the  Court.  In  ffUliams  v. 
Rogers,  (5  Johns.  Rep.  163,)  the  second  execution  was  levied 
on  the  goods,  before  the  sale  under  the  first  execution,  and 
there  was  a  motion  to  have  the  surplus  moneys  applied  to  the 
second  execution  ;  but  as  the  rights  of  assignees  were  interpo- 
sed, the  Court  did  not  think  proper, .  under  the  circumstances 
of  the  case,  to  interfere,  though  they  expressed  their  inclina- 
[  *  88  J  tion,  in  a  proper  case,  *to  adopt  the  reasoning  of  the  Supreme 
Court  of  the  United  States  in  Turner  v.  Fendali.  In  Field- 
house  V.  Croft^  (4  Easty  510,)  the  motion  was  for  a  rule  to 
show  cause  why  a  sum  oi  money  belonging  to  the  defend- 
ant,  in  the  hands  of  the  late  sheriff  of  IV.y  being  the  surplus 
arising  from  the  sale  of  property  under  a  former  execution, 
should  not  be  paid  over  by  him  to  the  present  sheriff.  Lord 
EUenborough  said,  it  was  a  question  whether  a  plaintiff  can 
have  execution  of  money  belonging  to  the  defendant  in  the 
hands  of  a  third  person  ;  and  he  refused  the  motion.  This 
case,  though  it  has  been  cited  for  a  different  doctrine,  perfectly 
agrees  with  the  decision  inr  Turner  v.  Fendali,  and  supports 
the  distinction  for  which  we  contend.  So,  in  If  iUotf?  v.  Bull, 
(5  Bos.  fy  Pull.  376,)  where  the  defendant  B.  having  recover- 
ed damages  against  the  sheriff,  for  improperly  seizing  his  goods 
on  a  distringas  against  another  person,  the  plaintiff  fV.  applied 
for  a  rule  on  the  defendant  to  show  cause,  why  the  sheriff 
should  not  retain  the  amount  of  the  damages  so  recovered 
against  him  by  the  defendant,  and  pay  over  the  same  to  the 
plaintiff,  in  discharge  of  his  execution  against  the  defendant. 
Sir  James  Mansfield  said,  considering  the  goods  of  B.  as  hav^ 
ing  been  turned  into  money,  and  the  money  belonging  to  £., 
he  could  see  no  distinction  between  that  money  so  due  to  B. 
and  any  other  debt  due  from  the  sheriff  to  him,  and  the  m<!itiou 
was  denied.  He  observed,  that  '^  if  W,  had  a  litn  on  the 
goods,  that  might  vary  the  case."  All  the  cases  agree,  that 
money  belonging  to  the  defendant  in  the  hands  of  a  slieriS^ 
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cannot  be  levied  on,  and  paid  to  a  plaintiflf,  under  an  execu-  new- YORK 
tion.     Here  the  plaintiflf  had  acquired  no  legal  lien.     In  Lam-  ^^^^^^^^^Jv, 
hert  V.  Paulding,  (18  Johns.  Rep.  311,)  the  property  had      Nicholi 
been  actually  levied  on  by  the  second  execution ;  and  there  ^• 

was  legal  lien.  In  Knight  v.  CHddk,  (9  East,  48,)  the  she-  ^•^^^«^"- 
riflf  had  in  his  hands  60  pounds  in  bank  notes,  paid  to  him  on 
an  execution,  in  favor  of  Criddle,  against  one  S.  H.,  and 
Knigkt  moved  for  a  rule  to  show  cause  why  the  sheriff*  should 
not  pay  over  to  the  plaintiff*,  the  amount  of  his  execution 
against  C  which  was  for  a  less  sum.  But  the  Court  of  K.  B. 
refused  the  rule,  saying,  that  it  was  an  innovation  on  the  law,  ^ 
which  ought  not  to  be  admitted,  and  that  the  rule  in  Armi- 
stead  V.  Philpot  was  by  consent. 

♦There  was  no  property  in  the  actual  possession  of  jP.  on  [  *  89  J 
which  the  defendant  could  levy  the  execution.  The  plaintiff* 
could  not  apply  to  a  Court  of  equity,  or  to  this  Court  on  mo- 
tion. He  cannot  maintain  an  action  against  the  sheriff*  for  a 
false  return.  There  is  no  instance  of  such  an  action  being 
brought  in  such  a  case. 

The  facts  must  be  taken  as  they  stood,  on  the  day  on  which 
the  execution  of  the  plaintiflf  was  delivered  to  the  defendant ; 
and  there  was  then  no  property  of  F.  which  could  be  taken. 
It  is  not  necessary,  therefore,  to  attempt  to  show  that  the  de- 
fendant has  acted  correctly.  If  he  has  done  wrong,  he  is  ac- 
countable to  the  other  creditors  who  had  a  legal  {ten,  or  to  F. 
The  present  plaintiflf  had  not,  at  that  time,  acquired  any  right 
or  lien.  The  rule  of  equity  is,  that  all  fair  creditors  are  equally 
favored ;  and  if  a  subsequent  creditor,  by  using  due  diligence, 
has  succeeded  in  obtaining  his  debt,  a  Court  of  equity  will  not 
interfere  to  oblige  him  to  account  for  what  he  has  received, 
and  refund  it  to  a  prior  creditor.  The  parties  ought  to  be  left 
to  pursue  their  rights,  either  in  a  Court  of  equity,  or  by  motion 
to  the  equity  powers  of  this  Court,  in  regard  to  its  own  process. 
The  action  against  the  sheriflf  for  a  false  return,  is  not  the  proper 
remedy. 

It  is  objected,  that  the  defendant  ought  to  have  shown  the 
prior  judgments,  as  well  as  the  executions.  But  the  writ  or 
execution  is  a  suflScient  justification  to  the  oflicer,  in  a  suit 
against  him ;  where  the  suit  is  against  the  plaintiflf  himself,  he 
must  show  the  judgment  as  well  as  'the  execution.  (2  Bac. 
Abr.  Execution.  (P.)  6  Johns.  Rep.  195.  7  Johns.  Rep.  32.) 
It  is  true,  that  in  High  v.  Wilson,  (2  Johns.  Rep.  46,)  the 
Court  say,  .that  when  a  ^/ranger  sues  the  officer,  the  latter 
must  show  die  judgment  as  well  as  the  execution.  The  reason 
of  the  distinction  is,  that  if  the  officer  takes  property  in  posses- 
sion of  the  defendant,  the  execution  is  suflicient  to  justify  him ; 
but  if  he  will  go  further  and  take  property  in  the  possession  of 
a  stranger  J  or  third  person,  he  must  then  produce  a  judgment, 
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NEW -YORK,  to  show  that  he  stands  in  the  place  of  a  eredi^or  having  a  right 
^^^i^Jf^^  to  take  the  property  of  his  debtor,  wherever  it  could  be  found. 

Nichols      ^Besides,  in  that  case,  the  Court  was  satisfied  that  there  was 

^    ^'-  fraud, 

Ivi"I  CHAM 

As  to  the  stove,  which  was  not  sold  on  the  prior  executions ; 
it  was  fastened  to  the  house  by  a  pipe,  &c.,  and  conies  within 
the  definition  of  a  fixture.  (3  East's  Rep.  38.)  By  an  act 
passed  the  17thof  ^prU,  ldl6,  {sess.  39,  ch.  177,)  ^' spinning 
wheels,  weaving  looms,  or  stoves,  placed  or  put  up  for  use,  in 
any  dwelling  house,"  are  exempted  from  execution,  or  distress 
for  rent. 

Oakley^  (A.  G.)  in  reply.  The  judgment  and  execution  of 
Evertson  against  Frear,  were  ^i  aside,  as  fraudulent  against 
creditors.  Before  it  was  set  aside,  bona  fide  executions  were 
delivered  to  the  defendant ;  and  a  rule  was  granted,  ordering 
hini  to  apply  the  money  arising  from  the  sale  o(  F.'s  property, 
under  the  fraudulent  execution,  to  discharge  the  other  execu- 
tions in  ills  hands.  The  sheriff  wilfully  disobeyed  the  order, 
and  the  Court  refused  an  attachment  against  him,  because  they 
were  executions  in  his  hands.  The  only  course,  tiien,  was  to 
compel  him  to  make  a  return  to  the  plaintiffs'  execution  ;  and 
having  returned  nulla  bona,  this  action  was  brought  against 
him.  If  it  cannot  be  sustained,  the  plaintiffs  are  witliout 
remedy,  and  Evertson  will  obtain  the  fruits  of  his  fraudulent 
judgment,  contrary  to  tlie  express  order  of  tlie  Court. 

It  is  said,  that  the  evidence  does  not  support  the  declaration. 
The  third,  count  is,  that  there  was  property  of  F.  in  the  power 
of  the  defendant,  out  of  which  the  defendant  might  have  col- 
lected the  plaintiffs'  execution.  (15  Johns.  Hep.  456.  B%trk 
V.  Campbell,)  The  rule  of  the  English  Courts  is,  that  money 
cannot  be  taken  in  execution  ;  but  tliis  Court  have  decided, 
that  money,  like  goods  and  chattels,  may  be  taken  in  execution. 
It  is  true,  that  in  the  English  Courts,  application  was  made  to 
the  Court,  in  order  to  reach  the  money,  because  it  could  not 
be  tiken  in  execution.  But  this  Court  having  once  decided, 
that  money  may  be  taken,  as  goods  and  chattels,  tiiere  is  no 
necessity  of  applying  to  the  equity  powers  of  this  Court,  unless 
there  are  conflicting  claims.  As  to  the  case  of  Turner  v.  Fen- 
dally  it  is,  undoubtedly,  a-Ieading  case,  and  is  in  point  for  the 
f  *  91  ]  *plaintiffs.  In  that  case,  it  was  the  money  of  a  stranger  which 
had  been  rcceiA  cd  by  the  sheriff  for  the  defendant.  Here  the 
property  remained  in  F,  It  had  never  been  changed.  Sup- 
pose he  had  deposited  his  money  in  the  hands  of  the  sheriff, 
for  safe  keeping,  would  it  not,  constructively  at  least,  be  in  tiio 
defendant's  possession,  and,  therefore,  within  the  principle  of 
tlie  Supreme  Court  ?  It  would  be  aji  idle  and  useless  cere- 
mony, as  that  Court  observed,  for  the  sheriff  to  pay  the  nione> 
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over  to  the  sheriff,  with  one  hand,  and  seize  it  with  the  other,  new-york, 
under  the  plaintiffs'*  execution.     Where  there  are  conflicting     *''^'  *^*- 
claims,  it  is  the  duty  of  the  sheriff  to  bring  the  money  into      NfcHots 
Court,  pursuant  to  the  command  of  the  writ,  that  it  may  be  v. 

disposed  of,  according  to  the  judgment  of  the  Court,  on  the  ktcham. 
respective  claims.  All  the  cases  agree,  that  the  property  of  a 
defendant  may  be  taken  by  virtue  of  execution,  wherever  it 
can  be  found ;  and  it  being  onoe  established,  that  money  can 
be  taken  in  execution,  as  goods  and  chattels,  it  follows,  that  the 
sheriff  may  take  it  any  where.  He  may  run  a  greater  risk  in 
one  case,  than  in  another,  as  to  proving  the  property  to  belong 
to  the  defendant ;  but  his  right  to  take  it  is  the  same.  Here, 
the  money  arising  from  Frear's  goods  was  in  the  hands  of  the 
sheriff.  The  Supreme  Court,  in  Tkimer  v.  Fendall,  say,  that 
it  is  the  duty  of  the  sheriff  to  satisfy  the  execution,  if  it  is  in 
his  power  to  do  so.  Can,  then,  a  sheriff,  having  money  of  the 
defendant  in  his  possession,  and,  also,  an  execution  against  him, 
pay  over  that  money  to  the  defendant,  and  return  on  the  exe- 
cution, nulla  bona  ?  The  judgment  and  execution  of  E.  hav- 
ing been  set  aside  as  fraudulent,  there  can  be  no  question  that 
the  property,  in  the  mean  while,  remained  in  F, ;  the  sheriff  was 
bailee  for  him  of  the  money ;  and  the  Court,  by  their  order, 
decided  that  it  belonged  to  him.  Again  ;  here  was  a  sale  for 
cash  ;  a  sheriff  has  no  authority  to  sell  on  a  credit ;  tlie  de- 
fendant cannot  be  admitted  to  say  that  he  has  not  received 
the  money.  The  witnesses  say,  they  would  have  paid  the 
money,  if  the  sheriff  had  pressed  them  for  it.  The  defendant 
alleges  in  his  defence,  his  own  breach  of  duty.  As  to  the  prior 
executions,  they  cannot  be  set  up  so  as  to  exhaust  the  surplus 
in  the  sheriff's  hands.  He  might  have  satisfied  them  out  of 
♦the  sums  bid  by  Everitt  and  others,  or  out  of  moneys  in  his  [  *  9^  I 
hands.  The  Court  will  oblige  him  to  apply  the  money  in  such 
a  manner  as  will  best  subserve  the  rights  of  all  parties. 

The  statute  cited,  which  was  made  for  the  benefit  of  poor 
families,  (18  Johns.  Rep.  400,)  shows  that  stoves  are  not  con- 
sidered as  fixtures. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  It  seems  to 
me  very  clear,  that  in  the  mode  of  conducting  the  sale  under 
Evertson^a  execution,  and  particularly  in  not  exacting  the 
money  on  bids  made  by  Evertson  or  his  agent,  no  blame  is 
imputable  to  the  sheriff.  It  would  be  unreasonable,  and  inju- 
rious to  debtors y  as  well  as  creditors,  to  insist,  that  the  creditor 
on  the  execution  should  advance  money  on  his  bid,  when  the 
sole  object  of  the  sale,  is  to  put  money  in  his  pocket,  by  paying 
a  debt  due  to  him.  The  sale  was,  therefore,  regular  and  law- 
ful, as  regards  the  sheriff;  and  he  delivered  the  goods  to  the 
purchasers  accordingly,  on  the  2d  of  July,  1819.     On  the  4th 
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NEW- YORK,  of  August  following,  the  plaintiflf's  execution  was  delivered  to 
^2Jjy;!5^[*.  the  sheriff.     At  that  time,  it  is  clear,  that  the  sheriff  was  under 
Nichols      no  respondibilitv  whatever  to  these  plaintiffs,  on  account  of 
^-  those  goods.     On  the  17th  o(  August,  1819,  the  execution  of 

Evertson  was  set  aside ;  and  a  copy  of  the  rule  for  that  pur 
pose  was  served  on  the  sheriff  on  the  19th  of  August ;  but 
that  order  did  not  invalidate  the  prior  sale  under  that  execu- 
tion.  Fieri  mm  debet,  factum  valet.  But  this  Court  ordered 
the  sheriff  to  pay  over,  and  apply  the  "  moneys  collected  on 
that  execution,  in  satisfaction  of  other  executions  m  his  hands^ 
according  to  their  legal  priority."  It  is  certain,  that  the  moneys 
bad  not  then  been  "  collected  "  by  the  sheriff,  on  that  sale  to 
Evertson  and  Everitt.  On  the  contrary,  it  had  not  been  con- 
templated by  the  parties,  that  those  moneys  were  to  be  paid  to 
the  sheriff.  In  the  regular  exercise  of  his  official  duty,  that 
matter  had  been  otherwise  adjusted  between  them.  It  seems 
to  me  therefore,  that  the  rule  for  setting  aside  that  execution, 
could  have  no  force  or  effect,  as  against  the  sheriff';  except 
as  to  the  moneys  actually  received  by  him,  under  that  execu- 
tion. 
[  •gS  ]  •That  rule  (setting  aside  the  execution)  is  not  to  be  regard- 

ed as  a  mandate  to  the  sheriff,  to  pursue  measures  to  recover 
the  pricQ  of  the  goods  sold  under  Invert  son*  s  execution.  We 
had  no  power  to  compel  such  a*  procedure.  And  it  is  impor- 
tant to  remark,  that  the  execution  in  favor  of  these  plaintiffs 
issued  not  from  this  Court,  but  from  the  Common  Pleas  of 
Dutchess ;  and  it  was  not  the  office  of  this  Court  to  give  any 
special  authority  or  instructions  to  the  sheriff,  as  to  the  mode 
of  executing  the  process  of  that  Court.  Suppose,  then,  the 
purchasers^  (Everitt  and  Evertson)  had  refused  to  pay  the 
sheriff  for  those  goods  ;  I  confess  I  am  at  a  loss  to  disco ver, 
what  right  of  action  he  had,  as  sheriff,  or  otherwise,  to  compel 
payment.  It  seems  to  me,  the  only  remedy  would  have  been, 
f?ij%er  ])y  an  action  on  behalf  of  Frear,  the  defendant  in  that 
^fccujtiQi),  pr  by  a  bill  in  Chancery,  on  behalf  of  the  other 
pi;editor4i. 

Pujt  if  ^i^e  st^^flT  fpisht  have  sustained  an  action,  it  does 
pot  follow,  thai  he  was  pound  to  brin^  a  suit.  Though  by 
akiif^l  address  and  negociatiop,  he  might  have  induced  the 
p^ym^ot  of  ^i]bose  moneys,  so  that  this  execution  might  attach 
on  iheii) ;  \^  seems  to  me,  to  forni  qo  p^t  of  his  regular  official 

dMty. 

I  think  ho  wiQuld  have  had  a  right  to  say  to  these  plaintiffs, 
^^  I  8ol4  Freafs  property  strictly  according  to  my  duty,  in 
obedience  to  Ei9erf§of^*^  execution :  and  I  have,  also  regularly 
accoiiotec}  to  him,  us  the  judgment  creditor,  having  the  oldest 
execiltion^  for  the  whole  avails  of  that  sale.  All  this  was  done 
without  my  notice,  ppr  8f}spipioQ  on  my  part,  that  you  ever 
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meant  to  contest  the  validity  of  that  judgment  and  execution.  NEW-VORK, 
Now,  I  am  functus  officio,  in  regard  to  what  was  rightfully  ^^*i^{^!^^ 
done  by  me  under  that  execution.     If  Everitt  and  Evei'tson      nichols 
ought  tov  account  to  you  for  those  moneys,  seek  your  own  v. 

remedy  against  them."  ktcham. 

But  even  admitting,  that  it  was  the  duty  of  the  sheriff  to 
have  sued  for  those  moneys,  yet  if  the  money  never  voas  ac- 
tually paid  to  him,  he  cannot  be  legally  charged  for  a  false  re- 
turn of  nuUa  bona ;  because  it  does  not  appear,  that  there  was 
any  property  of  Frear  in  the  hands  of  those  purchasers,  on 
which  he  could  have  levied  the  plaintiff's  execution. 

♦Suppose  the  sheriff  had  proved  the  utter  insolvency  of  those         f  *  9"*  ] 
purchasers,  (Everitt^  Evertson,  and  Gidley,)  or  that  he  had 
sued  them  with  due  diligence  and  failed  to  recover,  would  the 
amount  of  their  bids  be  deemed  money  in  his  hands,  so  as  to 
falsify  this  return  of  nulla  bona  1    I  think  not. 

If  any  action  lies  against  the  sheriff  for  those  moneys,  it 
must  be  a  special  action  on  the  case,  for  connivance  with 
Evertson  and  Everitt,  or  for  negligence  in  not  suing  for  those 
moneys.  He  certainly  had  no  right  to  levy  the  plaintiffs'  exe- 
cution on  any  money  in  the  hands  of  Evertson  or  Everitt, 
although  it  be  admitted  that  they  ought  to  pay  it. 

It  appears,  that  prior  valid  executions  in  the  sheriff's  hands 
were  sufficient  to  absorb  all  the  amount  of  sales,  excepting  the 
bids  of  Gidley,  Everitt,  and  Evertson,  viz.  Gidley^s  bid,  658 
dollars  34  cents,  EveritVs  bid,  560  dollars,  and  Evertson's  bid, 
702  dollars  21  cents,  which  were  not  paid  when  this  execution 
was  returned. 

My  conclusion  is,  that  the  evidence  does  not  support  either 
of  the  counts  in  the  declaration,  except  as  to  the  stove.  I 
infer  from  the  evidence,  and  the  verdict,  that  the  sheriff  neg- 
lected to  sell  it ;  and  I  have  no  doubt  it  was  personal  proper-  ^ 
tv,  and  not  a  part  of  the  store  in  which  it  stood.  We  are, 
therefore,  of  opinion,  that  the  amount  of  the  verdict  be  redu- 
ced to  45  dollars,  according  to  the  special  finding  of  the  jury 
as  to  the  stove. 

Judgment  accordingly. 
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NEW -YORK, 

Ma/;  1821. 

briggs  ^Briggs  against  Dorr. 

'  .  DEBT  on  a  judgment.  The  defendant  pleaded  a  release. 
acti^  ^  M  *a  The  plaintiff  replied,  that  before  the  judgment  was  rendered, 
simple'  con-  the  plaintiff,  for  a  valuable  consideration,  assigned  to  Daviif 
tract  or  debt,  GUason  all  his  demands  against  the  defendant,  for  the  reco- 
Sbrredb  *"°ol  ^^'^  ^^  which  this  action  was  prosecuted  ;  and  that  the  defend- 
ordeliveryT^or  &nt,  before  the  release  was  made,  &c.  had  notice.  The  de- 
yalnable  fendant  rejoined,  protesting  that  no  assignment  of  the  debt 
wonsideration,  [j^d  been  made,  and  alleged  that  Gkason  prosecuted  the  suit, 
ten  ^"^a^m-  ^"  which  the  judgment  was  recovered,  as  the  agent  or  attorney 
ment.  And  of  the  plaintiff,  and  had  no  beneficial  interest  in  it :  the  plain- 
the  Coort  will  tiff  surrejoined,  that  Gleason  did  not  prosecute  the  demand 
take  noticfi^oT,  ^^  which  the  judgment  was  recovered,  as  the  attorney  or  a^nt 
the  rights  of  ^f  the  plaintiff,  but  for  his  own  benefit,  and  that  the  beneficial 
the  assignee,  interest  therein  belonged  to  Gleason,  and  not  to  the  plaintiff, 
***^'  hi^'"  tendering  an  issue,  in  which  the  defendant  joined, 
notfce  there^  -^^  ^^^  ^'''^»  ^^^  defendant  produced  the  release  of  the  judg- 
(a)  ment,  dated  March  7,  1815,  which  purported  to  be  given  for 

Aproteata-  the  sum  of  264  dollars  and  64  cents,  the  amount  of  the  judff- 
admits* the^l-  ^^^^'  ^  subscribing  witness  testified,  that  he  gave  Briggs 
legation  pro-  ^^  dollars,  as  the  consideration  for  the  release,  and  that  he 
tested  against,  heard  Do7T,  before  that  time,  say  that  he  received  notice  from 
"*h***h  ^^^  ^  Gleason  of  the  assignment  of  the  joint  demand  against  the 
"made.    '     "  defendant  and  one  Sill^  which  was  for  making  machinery  at 

Whatistra-  the  Hoosick  falls, 
versable      in      A  witness  foT  the  plaintiff  testified,  that  about  the  last  of 
U^o^t^uiv^  I^^c^^f^^^y  1810»  Gkason  and  the  plaintiff  were  at  his  store, 
ed  by  the  ad-  when  the  plaintiff  told  the  witness  that  he  had  sold  his  demand 
Terse  party,  is  against  the  defendant  to  Gkason,  who  then  paid  the  plaintiff 
admitted.         the  balance  in  goods ;  that  a  few  days  afterwards,  the  defend- 
ant told  the  witness,  that  the  plaintiff  had  assigned  his  demand 
against  him  to  Gkason,  and  given  him  notice  that  the  demand 
of  the  plaintiff  so  assigned,  was  for  work,  in  making  machinery 
for  the  defendant  at  Hoosick  falls.     The  witness,  on  his  cross- 
[  *  96  ]  examination,  said,  that  he  did  not  know  *whether  there  was 

a  written  assignment  or  not.      The  plaintiff,  pursuant  to  a 
notice  for  that  purpose,  was  called  on  to  produce  the  assign 
ment,  but  did  not.     A  verdict  was  found  for  the  plaintiff,  for 
264  dollars  and  78  cents  debt,  and  122  dollars  and  10  cents 
damages. 

The  case  was  submitted  to  the  Court,  without  argument. 

WooDwoRTH,  J.  delivered  the  opinion  of  the  Court.     The 

(a)  Vide  Franklin  Bank  y.  Raymond,  3  JVendell'i  Rep.  69      Payne  v 
Lansitig,  2  Ibid.  626.     Ford  v.  Stuart,  post,  page  342. 
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plain liir,  in  his  replication,  alleges  an  assignment,  and  avers  NEW-VORK, 
notice.     Both  were  necessary  to  support  the  repHcation,  and     ^^y'  ^^^' 
formed  but  a  single  point ;  the  defendant  protests,  as  to  the       Bricgs 
first,  which  is,  in  effect,  an  admission  of  the  assignment  in  this  v- 

cause,  so  that  no  evidence  need  be  given  in  support  of  it.    The  ^^^' 

only  use  of  a  protestation  is,  that  in  case  the  party  making  it 
succeeds  in  the  point  to  be  tried,  he  thereby  saves  to  himself  the 
liberty  of  disputing,  in  any  other  suit,  the  truth  of  the  allega- 
tion which  is  protested  against.     {Chitty  PL  5S0.) 

The  notice  is  admitted,  because  it  was  not  put  in  issue  by 
the  rejoinder.  The  rule  is,  that  whatever  is  traversable  and 
not  traversed,  is  admitted.     (3  Caines,  164.) 

But  although  the  rejoinder,  by  protesting  against  the  assign- 
ment, which  is  stated  to  have  been  made  for  a  valuable  con- 
sideration, does  in  effect  admit  it,  yet  it  is  evident  that  the 
defendant  intended  to  put  it  in  issue,  for  he  further  states,  that 
Gleasan  had  no  beneficial  interest,  which  is  substantially  deny- 
ing, that  any  transfer  or  assignment  of  the  demands  had  been 
made,  for  valuable  consideration  ;  and,  therefore,  the  protesta- 
tion may  be  considered  as  repugnant  or  inconsistent  with  the 
remaining  part  of  the  rejoinder,  and  may  be  rejected.  The 
single  point  in  issue,  then,  is,  whether  Gleason  had  the  benefi- 
cial interest  in  the  demands  on  which  the  judgment  was  recover- 
ed. Go  this  issue,  the  plaintiff  held  the  affirmative.  Whether 
there  was  a  written  assignment  does  not  appear.  It  is  to  be 
inferred  from  the  evidence,  that  the  transfer  was  by  parol, 
which  is  valid  without  writing ;  a  delivery  of  a  chose  in  actioriy 
for  a  good  and  valuable  consideration,  is  sufficient.  (17  Johns. 
7?ep.  281.  U  Johns. Rep.  538.  I  Johns.  Rep.  580.  Roberts 
on  Frauds,  275.) 

*If  the  assignment  was  valid  in  law,  the  defendant  cannot,         [^97  ] 
after  notice,  defeat  it ;  for  Courts  of  law  will  take  notice  of  and 
protect  the  rights  of  the  assignee,  against  all  persons  having 
notice,  either  express  or  implied.     (I  Johns.  Rep.  51.  411.     3 
Johns.  Rep,  425.     12  Johns.  Rep.  343.     5  Johns.  Rep.  193.) 

After  an  attentive  examination  of  this  case,  I  am  satisfied 
that  the  plaintiff  has  clearly  shown  a  beneficial  interest  in  the 
judgment,  in  Gleason,  which  cannot  be  defeated  by  the  re- 
lease ;  and,  consequently,  that  judgment  ought  to  be  entered 
for  the  plaintiff. 

Judgment  for  the  plsdntiff. 
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NEW- YORK, 
May,  18SI. 

whallow  WEiLLON  Qgainst  Kauffman. 

V. 

THIS  cause  came  before  the  Court  on  a  bill  of  exceptioDS, 
The  defend-  taken  to  the  opinion  of  the  Judge  at  the  trial, 
^tmg  «  O"  ^^  ^^^  ^^y  ^^  December,  1813,  the  defendant,  for  the 
tract  of  land,  consideration  of  9,500  dollars,  conveyed  to  the  plaintifT  severa 
described  by  parcels  of  land,  lying  in  the  county  of  Essex.  One  of  the 
ho^^  6^  tracts  released  and  conveyed,  and  which  gave  rise  to  the  pre- 
••  containing/  ^^^  ^^^U  ^^  described  in  the  following  manner :  "  all  and 
by  estimation,  singular,  the  one  equal  undivided  half  part  of  that  certain  lot 
600  acres,  and  q^  tract  of  land,  situate  in  the  towns  of  Willsborough  and  Es- 
bereby^^ov "  *^^'  ^"  ^^^  county  of  Essex,  called  the  ConoUy  patent ;  (the 
nanted  and  conveyance  then  sets  out  the  courses  and  distances ;)  tlie  said 
warranted  to  patent  containing,  by  estimation,  two  thousand  acres;  except- 
600*"**^***»»  ing  and  reserving  from  said  half  part  of  said  patent,  certain 
and  then  co-  P^^  thereof,  sold  by  the  former  owner  of  the  moiety,  to  Joseph 
veoanted  gen-  Stoffordy  John  HoffnagUy  and  John  H.  Morehouse;  said  un- 
®™%» ^^  ^®  divided  moiety,  over  and  above  the  reservations  and  exceptions 
feeVitnpie  &c^  aforesaid,  containing,  by  estimation,  six  hundred  acres,  and  the 
and  had '  full  sams  is  hereby  covenanted  and  warranted  to  contain,  at  least, 
power  to  con-  Jive  hundred  acres,^^ 

vey,  &c.,  and  »phe  deed  contained  a  special  covenant,  tliat,  in  case  of  an 
[  *  98  ]  eviction  of  all  or  any  part  of  the  granted  premises,  the  *grantor 

for  quiet  en-  should  not  ouly  refund  the  whole  or  a  proportionable  part  of 
joyment,  and  the  consideration  money,  but  should  pay  the  value  of  all  such 
bSn^""*^&c'  buildings  as  shall  have  been  erected  on  the  premises,  lost  by 
andwaminty :  the  eviction.  The  grantor  then  covenanted,  that  he  was  law- 
Heid.that  the  fully  scised  in  fee  simple  of  the  premises  granted,  and  had  good 
genwai  cove-  right,  full  power,  and  lawful  authority  to  sell  and  convey  the 
deed,  were  re-  same,  in  manner  and  form  aforesaid.  There  were,  also,  cove- 
stramed  by  the  nants  for  quict  enjoyment,  against  incumbrances ;  and  for  fur- 
special    cove-  ther  assurance,  and  a  warranty. 

qll^ntitj  ^'^  ^of      ^^^  plaintiff,  in  his  declaration,  alleges,  as  a  breach,  that  the 
lamL  (a)         defendant  was  not,  at  the  time,  lawfully  sei$ed,  nor  had  he 
good  right,  full  power,  and  lawful  authority,  to  sell  in  manner 
aforesaid. 

At  the  trial,  the  defendant  deduced  a  title  to  himself  from 
the  patentee,  for  the  undivided  half  of  the  patent,  (which  con- 
tained, in  the  whole,  two  thousand  one  hundred  and  thirty-six 
acres,)  excepting  as  to  two  hundred  and  twenty  acres,  which 
had  been  reserved  by  liVliam  GUliland,  the  former  proprietor 
of  the  whole  patent,  in  his  deed  to  John  Tayler,  dated  the  27th 
of  August,  1794,  and  the  land  excepted  in  his  deed  to  the 
plaintiff,  being  one  hundred  and  ninety  acres  ;  he  also  proved, 

(a)  Vide  Moore  v.  Jackson^  4    WendeWi  Rep,  58.     Wil$on  r,  Troup ^ 
t  Cowen*$  Rep,  195.  229. 
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that  a  partition  of  the  patent  had  been  made  by  the  plaintiff  new-york, 
and  Daniel  RosSy  by  which  it  appeared,  that  the  plaintiff  re-  vjj2?l!^^^ 
ceived,  on  the  division,  exclusive  of  lots  previously  sold,  six     Whalloh 
hundred  and  fifty-five  acres ;  that  the  plaintiff,  after  his  pur-  ^^ 

chase,  in  conjunction  with  the  other  proprietors,  had  sold,  be-  ^'''*'"^''- 
sides  the  land  divided,  three  lots,  amounting  to  one  hundred 
and  seventy  acres,  of  which  the  plaintiff  had  eighty-five  acres, 
making  in  the  whole  seven  hundred  and  forty  acres  of  the  Co- 
noUy  i^atent  which  fell  to  the  plaintiff  *s  share,  exclusive  of 
about  twenty  acres,  assigned  to  the  plaintiff,  on  the  partition, 
in  consequence  of  the  difference  in  quahty. 

The  plaintiff  then  stated  his  claim  to  damages,  for  the  half 
of  the  lots  reserved  in  the  deed  from  Gilliland  to  Tayler,  and 
for  the  half  of  five  other  parcels  which  had  been  sold  by  the 
former  proprietors,  previous  to  the  conveyance  from  the  de- 
fendant to  the  plaintiff,  making,  in  the  whole,  two  hundred 
and  seventy  acres. 

The  counsel  for  tlie  defendant  insisted,  that  the  general 
covenant  of  seUin,  in  the  deed  from  the  defendant  to  the  plain- 
tiff, was  restrained  by  the  special  covenant,  to  a  warranty  of 
five  hundred  acres  only ;  and  in  as  much  as  it  appeared  that  the 
^plaintiff  held  undisputed  seven  hundred  and  twenty  acres,  the  [  *  99  ] 
same  was  sufiicient  to  bar  the  plaintiff's  action.  The  Judge 
decided,  that  this  construction  was  erroneous,  and  that  the 
plaintiff  was  entitled  to  recover  for  one  half  of  all  the  lands 
which  had  been  conveyed  out  of  the  Conolly  patent,  before 
the  sale  of  tlie  one  half  thereof  to  the  plaintiff,  excluding  the 
parcels  excepted  in  the  defendant's  deed.  To  this  opinion  the 
counsel  for  the  defendant  excepted.  The  jury  found  a  verdict 
for  the  plaintiff,  for  1,844  dollars  and  46  cents,  damages. 

Van  Buren,  for  the  defendant.  The  intention  of  the  parties 
to  the  deed,  is  to  be  carried  into  effect,  as  far  as  it  can  be  as- 
certained. It  is  apparent  from  the  language  used,  that  the 
intention  was  to  convey  all  the  land  belonging  to  the  grantor 
in  this  patent,  which  had  not  been  previously  conveyed  by  him  ; 
but  as  the  quantity  was  uncertain,  they  agreed  to  fix  the  extent 
of  the  covenants,  or  warranty,  to  a  certain  number  of  acres. 
In  Browning  v.  Wright,  (2  Bo9.  if  PuU.  13,)  it  was  held, 
that  a  general  covenant  in  a  deed,  was  restrained  by  a  special 
covenant.  An  express  covenant  will  limit  and  qualify  any  im- 
plied covenant  in  a  deed  arising  from  the  words  give,  grants 
&c.  (Frost  V.  Raymond,  2  Cainea,  188. 192.  Kent  v.  JVdch, 
7  Johns.  Rep.  258.)  In  Cole  y.Hawes,  (2  Johns.  Cases,  203,) 
where  the  grantor  covenanted  generally,  tliat  he  was  well  seised, 
dLC,  and  had  good  right,  and  full  power  to  convey,  6lc.,  and 
warranted  the  premises  "against  all  claims  and  demands, 
except  the  lord  of  the  soil ;"  it  was  held,  that  the  covenants 
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NEW -YORK,  were  to  be  construed  together,  and  that  the  last  restrained 
JJJ;^:;^!^  the  first. 
WHALLoif         Admitting  that  the  defendant  is  liable,  the  extent  of  the 
^-  recovery  can  be  no  more  than  one  hundred  and  fifty-eight 

acres. 

Henry,  contra.  In  all  the  tracts,  the  quantity  of  acres  wa» 
uncertain,  and  the  plaintiff  was  desirous  to  know  how  much 
land,  at  least,  he  had  purchased ;  and  the  defendant,  therefore, 
specified  the  number  of  acres.  After  covenanting,  that  the 
third  tract,  after  the  deductions  and  exceptions  mentioned, 
should  contain  at  least  five  hundred  acres,  there  is  a  special 
covenant,  that  in  case  of  eviction  from  all  or  any  part  of  the 
(  *  100  ]  premises,  the  grantor  should  not  only  refund  the  ♦purchase- 
money,  but  should  pay  the  value  of  the  buildings  erected  on 
the  premises  from  which  the  plaintiff  might  be  evicted.  In 
Browning  v.  fVright,  and  Cole  v.  HaweSy  the  covenants  re- 
lated to  the  title,  not  to  the  quantity  of  land.  By  warranting, 
that  there  should  be  five  hundred  acres  at  least,  the  inference 
is,  that  there  might  be  more,  as  was  estimated  ;  and  if  more, 
then  the  covenants  were  to  extend  to  it.  It  was  estimated 
that  there  were  six  hundred  acres.  If  he  had  covenanted  for 
five  hundred  acres  only,  without  using  the  words,  "  at  least," 
the  covenant  would  have  been  confined  to  the  quantity  spe- 
cified. • 

Again  ;  the  covenant  applies  to  the  whole  premises,  described 
by  metes  and  bounds.  Suppose  the  plaintiff  had  erected  valu- 
able mills,  etc.,  on  the  premises,  within  the  bounds  described, 
and  had,  afterwards,  been  evicted  by  a  paramount  title,  could 
the  defendant,  in  an  action  brought  against  him  on  the  cove- 
nant of  seisin,  say,  "  you  have,  besides  the  land  on  which  your 
mills  were  erected,  and  from  which  you  have  been  evicted,  five 
hundred  acres,  and,  therefore,  you  cannot  recover  against  me." 

Wood  WORTH,  J.  The  construction  to  be  put  on  the  cove- 
nants of  seisin,  and  authority  to  convey,  must  be  collected  from 
a  careful  examination  of  the  whole  deed. 

The  cardinal  point  is,  what  was  the  intention  of  the  parties, 
as  derived  from  the  deed  itself?  When  that  is  discovered,  it 
ought  to  be  carried  into  effect,  if  it  can  be  done  consistently 
with  the  rules  of  law.  If  the  words  and  provisions  are  doubt- 
ful, they  are  to  be  taken  most  strongly  agdnst  the  grantor.  If 
they  are  susceptible  of  different  constructions,  the  Court  may 
take  into  consideration,  the  circumstances  attending  the  trans- 
action, the  particular  situation  of  the  parties,  and  the  state  of 
the  thing  granted  at  the  time  of  making  the  grant,  for  the  pur- 
pose of  ascertaining  the  probable  intent. 

It  is  the  duty  of  the  Court  to  give  effect  to  Bvery  part  of  Jie 
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deed,  if  the  words  made  use  of  will  admit  of  such  construction ;  NEW- YORK, 
the  covenant  of  seisin,  and  power  to  convey,  must  be  satisfied,     ^^^^  ^^^' 
Bixording  to  the  fair  import  of  the  terms,  *as  collected  from     whallok 
the  whole  context  of  the  instrument.     If  it  is  not  restrained  or  ^• 

limited  in  its  operation,  it  extends  to  the  equal  half  of  the  pa-    ^*"^^*'*"' 
tent,  excepting  the  parcels  previously  sold  to  Hqffhagle,  Staf- 
ford, and  Morehouse. 

The  question  here  is,  whether  the  covenant  on  which  the 
action  is  founded,  is  general  or  special ;  if  the  latter,  the  cove- 
nant of  seisin  and  power  to  sell,  will  be  construed  not  to 
extend  beyond  the  quantity  of  five  hundred  acres.  The  deed 
conveys  several  parcels  of  land,  besides  the  Conolly  patent. 
In  every  instance,  the  quantity  is  stated  "  6y  estimations^ 
Jind  then  follows  a  covenant,  that  the  parcel  conveyed  shall 
contain,  at  least,  a  certain  number  of  acres,  but  less  than  the 
estimated  quantity.  Why  was  this  done  ?  It  appears  to  me 
that  it  was  expressly  to  limit  the  extent  of  the  defendant's 
responsibility.  If  this  was  not  intended,  the  covenant  is  nuga- 
tory and  useless ;  but,  if  neither  party  knew  how  many  acres 
were  comprised  within  the  boundaries  described  in  the  deed, 
and  the  defendant  was  willing  to  release  his  title  to  the  land, 
be  the  quantity  more  or  less ;  but  in  the  event  of  a  defect  of 
title,  chose  to  restrict  his  liability  to  a  certain  number  of  acres ; 
and  the  plaintiff  not  knowing  but  that  the  land  would  fall 
short  of  the  quantity  estimated,  and  to  guard  against  the  risk, 
thought  proper  to  protect  himself,  to  a  certain  extent,  then  the 
reason  of  inserting  these  words,  as  well  as  the  intent  of  the 
parties,  is  obvious.  Supposing,  in  point  of  fact,  that  the  undi- 
vided half  besides  the  parcels  excepted,  had,  on  a  subsequent 
survey,  been  found  to  contain  less  than  five  hundred  acres,  and 
this  special  covenant  had  been  omitted,  then,  on  failure  of 
title,  what  would  be  the  extent  of  the  compeuhation  which  the 
plaintiff  could  claim  under  the  general  covenant  of  seisin,  and 
power  to  convey?  Certainly,  for  the  ascertained  quantity 
only.  But,  with  the  special  covenant  contained  in  the  deed, 
the  plaintiff  is  authorized  to  say,  true  it  is,  that  on  the  covenant 
of  seisin,  the  defendant  is  not  liable  boj'ond  the  number  of 
acres  comprised  within  the  boundaries,  which  are  less  than 
five  hundred  acres,  but  there  is  a  special  covenant,  by  which 
he  is  bound  to  compensate  for  every  acre  less.  -  I  apprehend 
that  such  a  claim  could  not  be  resisted  ;  and  if  so,  it  strongly 
illustrates  the  intent ;  and  shows  that  the  special  covenant  was 
inserted  to  protect  both  parties,  in  certain  contingencies,  *and  [*  1021 
ought  not  to  be  lost  sight  of  in  determining,  whether  the  co- 
venant of  seisin  extends  to  more  than  a  definite  number  of 
acres  ;  if  it  does,  the  Court  must  infer,  that  the  grantor  in- 
tended to  give  a  Umited  and  an  unlimited  warranty.  The 
grantor  says,  that  he  is  seised  of,  and  in,  all  and  singular,  the 

Vol-.  XIX.  12  89 


lOi  CASES  IN  THE  SUt'REME  COURT 

HEW- YORK,  above  granted  prcmiges,  and  has  good  right,  full  power,  anc 

^^^I^'^l*     lawful  authority  to  grant,  bargain,  sell,  and  convey  the  same. 

WHiLLoif     w  manner  and  form  aforesaid.     The  covenant  of  seisin 

^-  and  power  to  convey,  are  synonymous.     The  grantor  cove- 

AvrrmAw.    j^^j^^  j^  manner   and  form  cforesaid,  which    limits    this 

covenant  to  the  five  hundred  acres,  warranted  in  the  special 

covenant:    this   qualifies  the  covenant  of  seisin  and   power 

to  convey,  and  makes  it  a  special,  not  a  general  covenant ; 

it  gives  eifect  to  the  intention  of  the  parties,  as  collected  from 

a  view  of  the  whole  instrument. 

In  the  case  of  Browning  v.  Upright  and  others^  (2  Boa.  ^- 
PidL  13,)  the  principle  established  fully  supports  the  con- 
struction I  have  adopted.  In  that  case,  HHgJU,  afler  grant- 
ing certain  premises  to  Browning,  and  warranting  the  same 
against  himself  and  his  heirs,  covenanted,  that  notivithSlanding 
any  act  by  him  done,  he  was  seised  of  the  prenuses,  in  fee,  and 
that  fie  had  good  Hght,  full  power,  and  lawftU  authority  to 
convey ;  it  was  held,  that  the  general  words,  ^^ full  power  and 
lawful  authority  to  convey/^  were  qualified  by  the  special  co- 
venants against  the  acts  of  himself  and  his  heirs.  The  reason- 
ing of  Lord  Eldon,  in  that  case,  removes  the  impression  I  en- 
tertained at  the  trial.  His  lordship  observes,  ^'  What  would 
be  the  use  of  any  of  the  other  covenants,  if  this  were  general  ? 
It  would  be  of  little  service  to  the  grantor,  to  insist  that  the 
warranty,  and  the  covenants  for  quiet  enjoyment  and  further 
assurance,  were  specially  confined  to  himself  and  his  heirs,  if 
the  grantee  were  at  liberty  to  say,  *  I  cannot  sue  upon  these 
covenants,  but  I  have  a  cause  of  action  arising  upon  a  general 
covenant,  which  supersedes  them  all.'  "  He  further  observes, 
^'  the  true  meaning  of  the  covenant  is,  that  the  grantor  has 
power  to  convey  and  assure,  according  to  the  terms  used,  to 
which  terms  he  refers  by  the  words,  *  in  manner  aforesaid.^  " 

Mr.  Justice  Buller  observes,  '^  the  grantor  has  told  us  in  one 
[*  103  ]  part  of  the  deed,  that  he  means  to  covenant  against  his  *own 
acts,  and  are  we  to  say,  that  he  has,  in  the  same  breath,  cove- 
nanted against  the  acts  of  all  the  world  ?"  This  would  be 
highly  inconsistent.  The  same  question  may  be  put  in  this 
case  ;  the  grantor  informs  us,  that  there  shall  be,  at  least,  five 
hundred  acres  ;  and  we  are  now  called  upon  to  say,  that  the 
covenant  of  seisin  extends  to  a  greater  quantity :  that  the 
grantor  might  stipulate  in  this  manner,  if  he  thought  proper, 
no  one  will  deny ;  but  that  he  has  not  so  covenanted  in  the  * 
present  deed,  is  very  evident  to  my  mind. 

The  cases  at  common  law  referred  to  in  Browning  v. 
fVrighl  and  others,  support  that  decision ;  and  in  Itlden  v. 
StvdUy  {Finch's  Rep.  .90)  the  Court  of  Chancery  acted  upon 
the  same  principle.  There  the  deed  contained  a  general  co- 
venant oi*  lawful  power  to  convey,  but  all  the  other  covenants 
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had  restrictive  words,  and  the  grantee  having  sued  the  grantor  NEW-)0RK, 
on  the  general  covenant,  the  Court  of  Chancery  restrained  him  v^^j^ijjf^^^ 
from  proceeding.     Lord  Eldon^  referring  to  that  case,  says,     \Vi»ju.Loir 
"  this  must  have  been  done  on  the  ground  of  the  intent  of  the    ^    ;*^ 
parties  appearing  on  the  instrument;  since  that  intent  could 
only  be  collected  from  the  instrument  itself,  and  not  from  any 
thing  dehors**  x 

This  principle  is  also  agreeable  to  a  rule  of  the  civil  law,  that 
if  the  words  of  a  covenant  appear  to  be  contrary  to  the  inten- 
tion of  the  covenanters,  which,  from  other  parts  of  tlie  instru- 
ment, is  evident,  such  intention  must  be  favored  rather  than 
the  words.     (1  Domat.  39.) 

In  Cole  V.  Hawes,  (2  Johns,  Cases,  203,)  the  plaintiflf  de- 
clared on  a  covenant  of  seisiriy  and  power  to  sell.  It  appeared 
that  the  deed  contained  a  further  covenant,  to  warrant  and 
defend  the  premises  against  all  claims,  except  the  lord  of  the 
soil ;  the  Court  say,  the  last  covenant  explains  the  first,  and  in 
construing  them,  both  must  be  taken  together  ;  that  the  excep- 
tion was  manifestly  intended  to  apply  to  both  covenants,  and 
that  the  spirit  of  the  agreement,  and  good  sense,  as  well  as 
justice,  required  such  a  construction. 

The  covenants  of  seisin  and  power  to  sell,  are,  in  both 
eases,  the  same  ;  but  in  the  case  cited,  the  Court  limit  and  re- 
strict the  operation,  not  because  the  covenant  was  not  general 
in  its  terms,  but  because  the  covenant  of  warranty  was  special, 
and  showed  the  intent  of  the  parties,  that  it  was  not  *to  [*101] 
extend  to  the  lord  of  the  soil.  The  intent  is  equally  evident 
'n  the  present  case,  for  the  covenant  of  warranty  is  limited  to 
five  hundred  acres  ;  and  justice,  as  well  as  the  sound  rules  of 
construction,  requiie  that  the  general  covenant  should  be  quali- 
fied accordingly. 

So,  also,  in  Jackson  v.  Stephens,  (16  Johns.  Rep.  110,) 
this  principle  of  construction  is  sanctioned  by  the  Court ;  the 
Chief  Justice  says,  ^'  when  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the  general  words  shall 
be  qualified  by  the  particular  recital." 

After  an  attentive  examination  of  authorities,  and  applying 
the  settled  rules  of  construction  to  the  deed  in  question,  I  am 
satisfied,  that  the  parties  intended  that  the  defendant  should 
not  be  liable,  provided  there  was  a  perfect  title  to  five  hundred 
acres,  and  that  the  deed  plainly  indicates  such  intent.  This 
result  disposes  of  the  plaintifTs  claim  to  damages  ;  and,  if  cor- 
'  rect,  renders  an  examination  of  the  remaining  exceptions  un- 

necessary ;  but  as  this  case  may  be  carried  to  another  tribunal, 
't  is  proper  to  decide  on  them.     The  defendant  offered  to 
prove,  at  the  trial,  thai  the  several  lots  for  which  compensation 
.  was  cbimed,  had,  for  several  years  before  the  sale  to  the  plain- 

I  liffy  been  possessed  and  improved  by  the  persons  to  whom  they 
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NEW.  YORK,  had  been  conveyed,  claiming  them  as  their  own,  under  title 
May,  1821.     Jenved  from  the  proprietors  of  the  ConoUy  patent,  and  were  so 
Whallo:*     possessed,  when  the  plaintiff  viewed  the  premises  previous  to 
▼.  the  purchase. 

This  testimony  was  properly  overruled,  for  although  parol 
testimony  may,  in  some  cases,  be  admissible  to  aid  the  con- 
struction of  a  deed,  so  far  as  to  prove  the  state  of  facts  actually 
existing  at  the  time  of  the  conveyance,  and  a  knowledge  of 
them  by  the  parties,  the  evidence  offered  could  not  aid  in 
giving  a  construction ;  for  the  circumstance,  that  a  part  of  the 
lands  were  possessed,  was  no  evidence  that  the  grantor  had 
not  a  right  to  convey,  although  the  plaintiff*  knew  (which  does 
not  appear)  that  the  possessors  claimed  them  as  their  own,  and 
that  the  deed  wbuM  include  such  possessions ;  but  a  more 
conclusive  reason  for  rejecting  the  testimony  is,  that  the  con- 
struction adopted  is  evident  from  the  words  of  the  deed.  They 
imply  a  limited  and  special  covenant  of  seisin  merely. 

[  *  105  ]  *The  defendant,  also,  insisted,  that  the  amount  claimed  for 

the  deficiency  in  quantity,  was  incorrect,  admitting  that  the 
plaintiff*  was  entitled  to  recover ;  that  it  did  not  exceed  one 
hundred  and  seventy-five  acres.  The  Judge  delivered  his 
opinion,  that  the  plaintiff*  was  entitled  to  recover  for  two  hun- 
dred and  seventy  acres,  estimated  at  1,844  dollars  46  cents,  for 
which  sum  a  verdict  was  taken. 

The  number  of  acres  deficient,  was  a  question  of  fact  to  be 
submitted  to  the  jury.  The  opinion  of  the  Judge  was  errone- 
ous. There  was  conflicting  evidence  on  this  point,  and  the 
jury  ought  to  have  been  directed  to  pass  upon  it.  If  the  whole 
patent  contained  two  thousand  one  hundred  and  thirty-six 
acres,  as  Slower s  testified,  the  one  half  would  be  one  thousand 
and  sixty-eight ;  deducting  from  this  half  seven  hundred  and 
twenty  acres  which  the  plaintiff*  has  obtained,  and  one  hundred 
and  ninety  acres  for  the  lots  excepted  in  the  defendant's  deed, 
it  follows,  that  the  deficiency  is  only  one  hundred  and  fifty- 
eight  acres.  But  on  the  part  of  the  plaintiff*,  it  appeared,  that 
there  had  been  conveyed  out  of  the  patent,  before  the  purchase 
by  the  plaintiff*,  over  and  above  the  lands  divided,  and  those 
excepted,  five  hundred  and  forty  acres ;  for  the  one  half  of 
which,  being  two  hundred  and  seventy  acres,  the  plaintiff* 
claimed  compensation.  Estimating  the  several  parcels  of  land 
conveyed  and  divided,  they  exceed  two  thousand  one  hundred 
and  thirty-six  acres,  as  will  appear  on  calculation.  GUlilandy 
in  his  deed  to  Tayler,  reserved  two  hundred  and  twenty  acres ; 
there  were  excepted  in  the  defendant's  deed  one  hundred  and 
n'mety ;  one  thousand  two  hundred  and  sixty-seven  acres  were 
divided ;  one  hundred  and  seventy  were  sold  by  the  plaintiff* 
and  other  proprietors  before  partition ;  and  three  hundred  and 
twenty  acres  sold  by  Ross  and  others  before  the  plaintiff*  pur- 
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chased ;  to  which  may  be  added,  twenty  acres  assigned  to  the  new- YORK, 
plaintiff,  in  consequence  of  the  difference  in  quality;  these  ^J^^l;}^^ 
several  parcels  amount  to  two  thousand  one  hundred  and  eighty-     Whallos 
seven  acres,  of  which  the  one  half  is  one  thousand  and  ninety-  ^• 

three.  The  lands  excepted  by  the  deed,  and  those  obtained 
by  the  plaintiff,  are  nine  hundred  and  ten  acres,  which  leaves 
a  deficiency  of  one  hundred  and  eighty-three  only,  so  that,  in 
either  case,  the  opinion  expressed  to  the  jury  was  incorrect. 
They  ought  to  have  been  directed  to  determine  from  the  evi- 
dence, how  much  the  patent  contained  ;  and  that  after  deduct- 
mg  from  the  one  half  the  lands  excepted,  and  those  obtained 
Oy  the  plaintiff,  he  was  entitled  to  compensation  for  the  residue. 
I  am  of  opinion  that  this  exception  is  also  well  taken,  and 
that  a  new  trial  ought  to  be  granted,  with  costs  to  abide  tlie 
event  of  the  suit. 

♦Spencer,  Ch.  J.  In  Browning  v.  JVrighty  (2  Bos.  fy  [  *  106  ] 
Pull.  26,)  Buller,  Justice,  observed,  that  in  the  construction 
of  agreements  and  covenants,  the  intention  of  the  parties  is 
principally  to  be  attended  to,  and  that  we  do  not  do  justice  to 
the  parties,  unless  we  look  to  the  whole  deed,  and  infer  from 
that,  their  real  intention.  "  Covenants,"  he  says,  "  being  in- 
tended for  the  benefit  of  tlie  party  conveying,  let  us  see  how 
this  defendant  has  protected  himself."  The  other  Judges,  and 
particularly  Lord  Eldon,  expressed  themselves  to  the  same 
effect.  In  that  case,  where  there  was  a  general  covenant,  that 
the  grantor  was  seised  in  fee  of  the  premises,  and  had  full 
power  to  convey,  the  Court  held  that  the  intervening  general 
uords  were  either  part  of  the  preceding  special  covenant,  or, 
if  not,  that  they  were  qualified  by  the  special  covenants  against 
the  acts  of  the  grantor  and  his  heirs.  It  does  not  appear  to 
me  necessary  to  cite  all  the  cases,  in  which  the  Courts  have 
decided  either  that  the  covenants  in  the  same  deed  were  dis- 
tinct and  independent  of  each  other,  or  that  the  one  qualified 
and  restrained  the  other,  Serjeant  JVUliamSy  in  a  note  to 
Gainsford  v.  Griffith^  (1  Saund.  61,)  after  questioning  the 
decision  in  that  case,  very  justly  observes,  that  the  chief  object 
of  Courts  of  law  at  present  is,  to  discover  the  true  meaning  of 
the  parties,  and  to  construe  the  covenants  accordingly.  Taking 
this  guide,  let  us  see  what  the  defendant  meant  to  covenant, 
and  in  what  manner  the  plaintiff  must  have  understood  the 
covenant  under  consideration.  Judging  from  the  deed,  it  is 
perfectly  clear,  that  neither  of  the  parties  knew  how  much  land 
had  been  conveyed  to  Stafford,  Hoffnagle^  and  Morehouse. 
They  knew  that  thv  whole  patent  contained  two  thousand  acres, 
by  estimation ;  and  they  believed  that  the  undivided  moiety  in- 
tended to  be  conveyed  by  the  defendant  to  the  plaintiff,  over 
and  above  the  reservations  and  exceptions  Hould  be  six  hun- 
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ifEW-TORK.  dred  acres;  and  the  defendant  was  willing  to  warrant,  and  did 

May,  i8«i      covenant  and  warrant,  that  the  same  contained,  at  least,  five 

Whallok     hundred  acres.     We  are  called  upon  to  reject  every  part  of  thid 

V.  cautious  stipulation,  which  both  parties  must  have  perfectly 

understood,  and  fully  assented  to  ;  and  consider  the  defendant 

as  covenanting  that  he  ^'as  seised  in  fee,  and  had  full  power  to 

[  •  107 1  sell  one  moiety  of  the  ♦patent,  except  what  had  been  conveyed 
to  Stafford,  lioffhagle,  and  Moretiou$e,  without  any  reference 
to  the  actual  extent  of  the  conveyances  to  those  persons,  re- 
jecting wholly  the  estimated  quantity,  which  the  moiety  of  the 
patent  contain^,  over  and  above  those  exceptions  and  reser 
vations,  and  the  positive  warranty  that  there  would  be  five 
hundred  acres. 

I  am  of  opinion,  that  the  names  of  the  persons  to  whom 
sales  and  conveyances  had  been  made  by  Heiser,  was  not  of 
the  essence  of  the  exception  and  reservation  ;  and  that  this  was 
controlled  and  restrained  by  the  express  covenant,  that  the 
moiety,  independently  of  the  exceptions,  should  contain  five 
hundred  acres.  This  express  covenant  as  to  quantity,  not  af- 
fected by  the  exceptions,  contains  an  implied  negation  to  the 
defendant's  warranting  that  there  should  be  more  than  five 
hundred  acres,  over  and  above  the  exceptions  and  reservations 
The  substance  of  the  defendant's  covenant  is,  '<  that  whereas 
I  understand  that  Heiaer  has  sold  to  Stafford,  Hqffnagle,  and 
Morehouse,  certain  tracts  in  this  patent,  though  I  know  not 
how  much,  1  judge  that  there  will  be  six  hundred  acres  which 
I  can  convey;  but  of  that  I  am  not  certain,  yet  I  am  willing  to 
warrant,  and  do  warrant,  that  there  shall  be  five  hundred  acres." 
With  what  pretence,  then,  can  the  plaintifi",  who  has  already 
obtained  under  the  defendant's  deed,  seven  hundred  and  forty 
'acres,  in  this  patent,  claim  compensation  for  two  hundred  and 
forty  acres  more,  when  the  defendant  refused  to  covenant  that 
he  should  have,  in  all,  more  than  five  hundred  acres  ?  In  my 
judgment,  it  is  entirely  immaterial,  what  quantity  of  land  was 
conveyed  to  three  persons  mentioned  in  the  exception,  provid- 
ed there  were  five  hundred  acres  unconveyed  ;  and  it  is  also 
immaterial,  that  there  had  been  conveyances  to  other  persons 
not  named  in  the  exception.  The  amount  of  the  defendant's 
agreement  is,  that  he  warranted  only  that  there  should  be  five 
hundred  acres. 

The  plaintiff  proceeds  on  the  ground  that  the  moiety  of  the 
patent,  excepting  only  such  parts  as  had  been  conveyed  to  Staf- 
ford, HtffnagU,  and  Morekotue,  was  conveyed  by  the  defend- 
ant to  him ;  and  that  the  general  covenants  of  seisin,  &c., 
extend  to  the  moiety  conveyed.  The  first  proposition  is  true, 
that  the  defendant  did  convey  a  moiety  of  the  patent,  except- 

[  ♦  108  ]  ing  only  what  was  specifically  excepted  ;  but  the  *other  pro- 
position is  not  correct^  that  the  general  covenants  were  coex- 
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iensive  with  the  grant.    They  were  restrained  and  controlled  nhIw-york, 
by  the  special  covenant,  as  to  the  quantity  of  land  in  the  patent,    *^^-''  ^^^• 
which  the  plaintifT  should  exact  of  the  defendant,  in  case  of  ^^"^mI^^^^^^ 
eviction.     In  any  other  view  of  the  case,  there  would  be  no  v. 

mutuality ;  for  if  the  conveyance  to  Stafford,  Hoffhagle,  and  ^"*°^'- 
Morehouaey  had  been  for  eight  hundred  acres,  the  defendant 
was  bound  to  compensate  the  plaintiff,  he  having  received  a 
consideration,  probably,  for  five  nundred  acres  ;  but  if  the  con- 
veyanpe  to  these  persons  should  turn  out  to  be  for  a  small 
quantity,  and  there  should  be  conveyances,  unknown  to  the 
grantor,  to  other  persons,  and  yet  there  should  remain-a  larger 
quantity  of  land  unconveyed,  than  either  of  the  parties  ex- 
pected, there  would  be  no  mutuality  in  the  bargain. 

The  plaintiff's  counsel  seemed  to  think  that  the  covenant  ^ 
in  relation  to  eviction,  was  an  answer  to  the  stipulation  on  the 
part  of  the  plaintiff,  that  the  tract  should  yield  five  hundred 
acres,  unaffected  by  the  conveyances.  I  perceive  no  difficulty 
in  this  suggestion  ;  for  if  the  plaintifT  expended  his  money  in 
erections  upon  the  land,  unapprized  of  any  conveyance,  and 
should  thereafter  be  evicted,  it  would  be  perfectly  just  that  he 
should  be  indemnified.  Another  answer,  however,  is,  that  the 
covenant  relative  to  eviction  is  a  general  one,  applicable  to  the 
other  tracts,  and  it  ought  not,  and  cannot,  control  the  special 
covenant  under  consideration.  There  must  be  a  new  trial ; 
the  costs  to  abide  the  event  of  the  suit. 

The  other  Judges  concurred. 

Per  tot  am  Curiam.  New  trial  granted. 


*Manahan  against  Gibbons  and  others.  [*109I 

THIS  was  an  action  of  assumpsit.     The  declaration  con-     An  action  foi 

tained  the  usual  money  counts.     The  cause  was  tried  at  the  ^jv^^^Jj 

Albany  Circuit,  in  April,  1820,.  before  Mr.  Justice   Wood-  not  He  Rgainst 

worth.  The  plaintiflf  gave  in  evidence  the  exemplification  of  a  two  defend- 
ants, withoot 
showing  a  joint  contract,  or  that  both  received  the  money.  As  where  A.  being  indebted  to  B.^C,  and 
D.,  aeverallr,  conreaaeda  judgment  to  them  jointly,  to  iecnre  their  several  debts  ;  and  the  property 
of  jf.  was  sold  nnder'an  execution  issued  on  the  judgment ;  and  the  money  arising  from  the  sale, 
being  less  than  the  amount  of  the  debts  of  B.  and  C,  was  divided  between  them,  to  the  exclusion 
of  D.  Held,  that  2>.  could  not  maintain  an  action  for  money  had  and  received,  against  B.  and  C 
jointly,  to  recover  his  proportion  of  the  proceeds  of  the  sale  of  the  property  of  .4.  uiider  the  jiidg-  ' 
ment  and  execution,  (a) 

(a)  Vide  M'Farland  v.  Crary,  €  WendeWi  Rep,  297.  M*Fariandr, 
Crary^  8  Cowen^$  Rep.  253.  Same  ease  in  Error,  post,  page  427.  HaW' 
Atfu  V.  Storks,  post,  305.  Hudson  v.  Swift,  20  Johns.  Rep.  2 1.  Wheaton 
%.  Hebhard,  Ibid.  290. 
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NEW. YORK,  judgment  in  this  Court,  the  24th  of  October^  1814,  in  iavor 
^^^^{^^]J^  of  the  defendants,  (GibbonSy  Mounsey^  Kerr^  Dawson^  and 
Manahait     Maker,)  and  the  plaintiff,  Manahan,  against  SamiLd  Stveany 
^'  and  fVilliam  Kearney ,  for  10,000  dollars,  debt,  on  which  a 

fieri  facias  was  issued  the  28th  of  OctobeTy  1814,  directing 
the  sheriff  to  levy  5,017  dollars  and  93  cents,  with  interest  and 
costs.  The  execution  was  returned,  "  Settled  by  the  plain- 
tiffs." The  defendants,  on  the  2d  of  June,  1815,  subscribed 
a  paper,  stating,  that  the  property  of  tS.  8f  K.  had  been  sold 
on  the  execution,  and  the  amount  thereof  settled,  except  400  or 
500  dollars,  and  there  was  no  more  property  to  satisfy  the 
residue,  and  they  thereby  agree(Kto  discharge  the  execution, 
and  directed  the  sheriff  to  return  it  satisfied.  It  appeared  that 
the  defendants,  severally,  were  friendly  endorsers  of  iS.  Sf  K., 
*and  Manahan  was  a  creditor  for  money  lent ;  and  the  judgment 
was  confessed  by  S.  Sf  K,  to  secure  all  of  them,  and  with  the 
intention,  as  stated  by  S.,  who  was  a  witness,  tliat  the  defend- 
ants should  be  first  paid,  and  the  surplus  applied  to  Manahan  8 
debt,  and  if  any  thing  remained,  it  was  to  go  to  the  other 
creditors.  K.,  however,  testified,  that  the  defendants  and  71/. 
being  all  confidential  creditors  of  S,  Sf  K,,  were  to  be  secured 
and  paid  equally  and  ratably,  in  proportion  to  their  respective 
debts.  The  plaintiff's  demand  against  *S.  Sf  K,  was  on  a  note 
given  by  them  to  him,  for  1,172  dollars  and  10  cents.  The 
amount  collected  on  the  execution  was  about  460  dollars  less 
than  the  amount  due  to  the  said  endorsers.  In  the  distribu- 
tion of  the  amount  of  money  and  notes  received  for  the  pro- 
ceeds of  the  sale  of  the  property  on  the  execution,  the  defend- 
[*  110]  ants,  at  the  instance  of  Gibbons,  excluded  *the  plaintiff,  3f., 
from  any  portion  of  the  dividend,  alleging  that  his  debt  was 
usuriou.^. 

A  verdict  was  found  for  the  plaintiff,  for  1,067  dollars 
damages,  subject  to  the  opinion  of  the  Court,  on  a  case  stating 
the  above  facts,  which  either  party  was  to  be  at  liberty  to  turn 
into  a  bill  of  exceptions. 

Henry,  for  the  plaintiff,  contended,  that  the  defendants  were 
jointly  liable.    That  the  negotiable  notes  received,  were  equiva- 
lent to  money  ;  and  that  the  plaintiff  was,  therefore,  entitled 
to  recover  on  the  count  for  money  had  and  received  to  his  use 
-    (11  Johns.  Rep.  468.     7  Johns.  Rep.  132.) 

Van  Buren,  contra,  said,  that  the  action  for  money  had  and 
received,  was  founded  on  an  implied  promise,  arising  from 
principles  of  justice  and  equity,  where  the  defendant  has  re- 
ceived money,  which  ex  aqua  et  bono,  he  ought  to  refund. 
(2  Comyn  on  Cont.  3.  5.)  No  persoil  that  has  not  actuallv 
96 


OF  THE  ^ST ATE  OF  NEW-YORK.  110 

received  the  money,  is  liable  to  this  action.      (Stratton  v.  new-york, 
Haatall,  2  Term  Rep.  366.    2  H.  BL  563,  note)    The  law  ,3!::jli^ 
does  not  raise  a  promise,  unless  there  is  an  antecedent  debt,  or     Manahap 
obligation  to  pay.  v. 

Again ;  the  defendants  are  not  jointly  liable.  In  Jaquea  v.  '''**^*'- 
WhUcomb  and  oiherSy  (1  Eap,  N,  P.  Cases,  361,)  which  was 
an  action  for  extortion,  Lord  Kenyan  held,  that  an  action  for 
money  had  and  received, -or  ex  contractu^  would  not  lie  against 
both  the  defendants,  without  proving  a  joint  contract,  or  that 
both  had  received  the  money.  In  Kip  v.  Denniston,  (4  Johns. 
Rep.  23,)  where  two  trustees  sold  the  trust  property,  and  the 
money  was  paid  into  tiie  hands  of  one  of  them  ;  the  other  was 
held  not  to  be  answerable  in  an  action  for  money  had  and  re- 
ceived. {Brand  v.  Boulcott,  3  Bos.  ^  Pull.  235.  Osborne 
v.  Harper,  5  East's  Rep.  225.  2  Term  Rep.  282.)  Where 
the  party  waives  the  tort,  and  brings  his  action  for  money  had 
and  received,  the  rule  applies  precisely  as  if  it  were  a  contract. 
{Bvll.  N.  F.  129,  130.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  A 
judgment  was  confessed  by  Sweany  fy  Kearney,  to  the  defend-  [•ill' 
ants  and  the  plaintiff  jointly,  for  10,000  dollars,  and  execution 
was  issued  on  this  judgment.  A  portion  of  the  judgment  was 
collected,  and  the  defendants,  on  the  2d  of  June,  1815,  sub- 
scribed a  paper,  stating,  that  the  property  of  Sweany  ^  Kear- 
ney had  been  sold,  and  the  amount  thereof  settled,  to  between 
400  and  500  dollars,  and  there  being  no  more  propei  ty  to 
satisfy  the  residue,  they  discharged  the  execution,  and  rc([ucst- 
cd  the  sheriff  to  return  the  same  satisfied.  In  the  distribution 
of  the  money  collected  and  notes  delivered  by  Sweany  fy 
Kearney,  the  defendants  excluded  the  plaintiff  from  any  portion 
of  the  dividend,  upon  the  allegation  that  his  debt  was  infected 
by  usury.  The  interest  of  the  defendants,  in  the  judgment, 
was  distinct  and  several ;  they  were  creditors  of  Sweany  fy 
Keat^ney,  as  endorsers  upon  their  notes,  in  their  individual 
capacities.  The  plaintiff's  demand,  also,  was  for  moneys  in- 
dividually lent  to  Stoeany  fy  Kearney.  I  think  there  can  be 
no  doubt,  that  the  defendants  actually  received  no  more  than 
the  debts  due  to  them. 

The  points  for  our  consideration  are,  whether  the  defend- 
ants, all  of  whom  stood  in  the  light  of  endorsers,  were  first  to 
be  paid  their  debts,  and  the  plaintiff  was  to  be  paid  out  of  the* 
surplus ;  or,  whether  they  were  all  to  be  paid  in  proportion  to 
their  debts,  ratably  ?  The  other  point  is,  whether  a  joint 
action  will  lie  against  tlie  defendants  ? 

I  am  satisfied  that  the  parties,  plaintiffs  in  the  judgment 
against  Sweany  fy  Kearney,  were  to  be  paid  ratably.  Sweany 
swears  they  were  not  to  be  paid  in  that  manner,  but  that  the 
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NEW- YORK,  defendants,  who  were  endorsers,  were  to  be  first  paid  ;  but  he 
^^^J^i^*^^  is  pointedly  contradicted  by  Kearney.     The  joint  judgment 
MAXARAir     which  would  give  equal  rights  to  a  ratable  payment,  decides 
V-  the  question  between  the  conflicting  testimony. 

The  remaining  question  is  not  free  from  difficulty ;  but,  it 
.  appears  to  me,  that  the  defendants  cannot  be  liable  in  this 
action,  jointly.  They,  certainly,  are  not  partners  in  this  trans- 
action, and  they  had  no  joint  inteicst  in  the  fund  created  by 
the  sale  of  Sweany  fy  Kearney* 9  property.  The  judgment  was 
[  *112]  given  to  all  the  parties,  for  their  convenience,  and  to  *secure 
an  equal  participation  in  the  proceeds  of  the  sale  of  their  estate. 
The  action  is  not  for  discharging  the  execution,  or  for  depriving 
the  plaintiff,  tortiously,  of  a  right  to  which  he  was  entitled  ; 
but  it  is  an  action  ex  contractu,  and  the  plaintifi*'s  claim  rests 
on  the  count  for  money  had  and  received  by  the  defendants, 
to  his  use.  The  defendants  have  not  jointly  had  and  received 
any  money  to  the  plaintiff* 's  use.  They  have  severally  pocket- 
ed a  proportion  of  the  money  to  which  the  plaintiff  was  enti 
tied,  but  they  have  not  jointly  done  so.  In  Osborne  and 
another  v.  Harper,  (5  East's  Rep.  228,)  the.  question  was, 
whether  the  plaintiffs  ought  not  to  have  associated  with  them 
other  persons  as  plaintiffs.  The  Court  said,  it  did  not  appear, 
in  point  of  fact,  that  the  damages  in  the  former  action  had 
been  paid  out  of  any  joint  stock  or  fund,  without  which,  they 
considered  that  a  joint  action  for  repayment  of  the  sum  ad 
vanced  by  the  plaintiffs,  for  the  use  of  the  defendant,  could 
not  be  supported  ;  for,  without  a  joint  fund,  out  of  which  the 

fayment  was  to  be  made,  there  could  be  no  joint  payment, 
t  cannot  be  doubted,  that  in  this  action,  a  joint  contract  must 
be  proved.  Here,  the  assumption,  if  any,  is  implied,  and  a 
promise  cannot  be  implied  against  justice  and  equity.  The 
foundation  of  the  action  for  money  had  and  received,  is,  that 
the  defendant  has  money  in  his  possession,  to  which  the  plain- 
tiff is  entitled  ex  aquo  et  bono.  In  my  judgment,  it  would  be 
against  the  principles  of  equity  and  good  conscience,  to  imply 
^  promise^  from  one  of  the  defendants,  to  pay  to  the  plaintiff 
the  whole  amount  received  by  all  the  defendants  ;  for  if  a  re- 
covery be  had  in  this  action,  one  of  the  defendants  may  be 
compelled  to  pay  the  entire  amount.  If  too  many  persons  be 
made  defendants,  the  plaintiff  will  be  nonsuited  on  the  trial, 
if  he  fail  in  proving  a  joint  contract.  (1  Chitty^s  PL  31.) 
On  the  ground,  therefore,  that  the  defendants  are  not  jointly 
liable  to  the  plaiotiflf,  judgment  must  be  rendered  for  the 
defendants. 

Judgment  for  the  defendants. 
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NEW-  YORK, 
May,  1821. 

NicKERsoN  against  W.  B.  Howard.  nickkrsou 

V. 

ASSUMPSIT  on  two  promissory  notes :   one  dated  the     rpj^^  ^  ^    , 

10th  of  December,  1818,  for  90  dollars,  made  by  the  defend-  ant    gave    to 

ant,  payable  to  the  plaintiff;  the  other  for  61  dollars  79  cents,  the     plaintiff 

payable  to  William  Nelson,  or  bearer,  on  demand,  with  in-  *    promisBory 

terest.     The  cause  was  tried  at  the  Futnam  Circuit,  in  Sep-  ^^^  ^  J^^^ 

iember,  1820,  before  Mr.  Justice  Woodworth.  nderation   for 

The  defendant  offered  to  prove,  that  the  note  first  mention-  the  asBignmeut 

ed,  was  given  in  consideration  of  the  sale  and  assignment  of  ^^  *"  2P^!?" 

1  •  c  '     %      ^   A  .'      •       mi_  -J  tice to -E.at his 

the  services  of  an  indented  apprentice.  1  he  evidence  was  reqoest  Held, 
objected  to,  but  admitted  by  the  Judge.  An  indenture,  dated  that  in  nn  ao- 
the  23d  of  Jun^,  1818,  executed  between  the  Overseers  of  the  ^jj*"®?^^***® 
Poor  of  the  town  of  Cartlandt,  in  Westchester,  and  the  plain-  ^^j  *„^j  ^{ 
tiff,  with  the  assent  of  two  Justices,  &c.,  binding  George  up  as  a  de- 
Warren,  a  poor  child,  aged  eleven  years,  to  the  plaintiff,  until  fen?«»  ^^^  the 
the  age  of  twenty-one  years,  in  the  usual  form ;  and,  also,  a  JJ^^^°alid 
deed  of  assignment  from  the  plaintiff  to  Everitt  Howard,  dated  its  yalidity 
December  10th,  1818,  for  the  consideration  of  100  dollars,  of  can  only  be 
the  use  and  services  of  the  said  apprentice,  to  hold  "  the  said  q»«»^on^M»a 
apprentice,"  as  the  property,  and  for  the  use  of  the  said  Ever-  ^^yj^  back 
Ut  Howard,  to  the  end  of  the  term  of  his  apprenticeship,  the  price  on  a 
according  to  the  said  indenture,  were  then  read  in  evidence,  failure  of  con- 
The  defendant  proved,  that  the  note  for  90  dollars  was  given  ^^'^^j;  ^[ 
by  him,  as  part  of  the  consideration  of  Ihe  said  sale  and  assign-  proceeding  in 
ment ;  and  a  receipt  of  the  plaintiff  for  26  dollars  and  75  cents,  behalf  of  the 
agreed  to  be  endorsed  on  that  note.  apprentice. 

A  verdict  was  taken  for  the  plaintiff  for  108  dollars  and  85  that  althoo^h 
cents,  subject  to  the  opinion  of  the  Court,  on  a  case  containing  8uch  indented 
the  facts  above  stated.  apprentice    is 

The  case  was  submittt^d  to  the  Court  without  argument.  °J*  tJ^gmi^i! 

ble,  yet  the  as- 

Platt,  J.,  delivered  the  opinion  of  the  Court.  Whether  aignment,  as 
such  an  indenture  of  apprenticeship  is  strictly  assignable,  is  a  *>«t^e«n  **»« 
question  which,  I  think,  does  not  necessarily  arise  in  *this        I  J 

case.  The  defendant,  Ward  B.  Howard,  gave  the  note  in  ^^^  ^^ast^ 
question  to  the  plaintiff,  as  the  price  of  an  assignment  of  an  would  be  valid' 
apprentice  by  the  plaintiff  to  one  Everitt  Howard.  The  con-  a»  a  covenant 
sideration  which  the  defendant  received  for  giving  this  note,  fortheservicea 
must  be  presumed  to  have  been  paid  to  him  by  Everitt  How-  ^^^^ .  "JJ'^^^ 
ard,  for  whose  benefit  it  was  understood  to  have  been  given,  the  apprentice  » 
Whether  the  assignment  was  valid  or  not,  it  must  be  presumed,  continuea  to 
that  the  note  was  made  at  the  request  of  Everitt  Howard ;  ^^^^^^^ 
and  as  between  him  and  the  defendant,  it  can  never  be  mate-  ^  no  fallore  of 
rial  whether  the  assignment  of  the  indenture  transferred  any  the  consideni- 
mterest  or  not.    The  validity  of  the  assignment^  I  think,  can  ^!®»  ^^  ^  ^ 

'*  g<j  wgnment. 
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NEW- YORK,  be  questioned  only  by  Eveiitt  Howard,  the  purchaser^  in  a 
^^J^i^*^^  suit  to  recover  back  the  price,  for  a  consideration  that  has 
NicKKRsoir    failed,  or  in  a  suit  or  other  proceedings  on  behalf  of  the  in- 
II  WA         dented  apprentice. 

On  the  question,  whether  such  an  apprentice  may  be  assign- 
ed, the  rule  of  law  does  not  appear  to  be  settled  with  so  much 
precinon  as  might  be  expected.  {Reeve^s  Dam.  ReL  344, 
345,  346.)  In  the  case  between  the  parishes  of  Caistler 
and  Ecdes,  (1  Ld.  Raym.  683,)  HaU,  Ch.  J.  said,  "  though 
it  be  true  that  an  assignment  of  a  poor  child,  bound  as  an  ap- 
prentice, would  not  pass  an  interest  in  the  apprentice ;  yet  it 
is  a  good  contract,  that  the  apprentice  should  serve  the  second 
master  during  the  time,  though  the  words  are  grant  and  assign. 
Like  the  case  of  assigning  a  bond,  though  it  is  not  assignable 
in  point  of  interest,  yet  it  is  a  covenant  that  the  assignee  shall 
receive  the  money  to  his  own  use."  It  amounts  to  a  contract 
between  the  two  masters,  that  the  child  should  serve  the  latter. 
So  that  the  assignment  is  good  by  way  of  covenant^  though 
not  as  an  CBsignmMnty  to  pass  an  interest.  (I  Salk,  68.  3 
Finer,  Apprentice^  F.  2  WUa.  96.)  In  the  case  of  The  King 
v.  The  Inhabitants  of  Stockland,  {Doug.  70,)  Lord  Mot^- 
field  said,  "  though  an  apprentice  is  not  strictly  assignable,  nor 
transmissible,  yet  if  he  continue  with  the  consent  of  all  parties, 
and  his  own,  it  is  a  continuation  of  the  apprenticeship."  Non 
constat,  in  this  case,  but  that  the  apprentice  has  voluntarily 
continued  to  serve  his  new  master,  by  consent  of  all  parties. 
But  if  the  apprentice  has  refused  to  serve  his  new  master,  then 
the  assignee  has  his  remedy  against  the  first  master,  on  his 
[•I  1 1  *assignment,  as  a  covenant  for  the  service.  It  appears  to  me, 
therefore,  that  even  between  the  first  and  second  master,  the 
consideration  for  which  this  note  was  given,  has  not  failed. 
The  plaintiff  is  entitled  to  judgment  according  to  the  verdict. 

Judgment  for  tho  plaintiff. 
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NEW-YQEK 

May,  im. 

The  Mechanics*  and  Farmers'  Bank  in  the  city  mkchuhcs' 

OF  Albany  against  Smith,  ^""^bIhIk"" 

V. 

IN  error,  to  the  Court  of  Common  Pleas  of  Albany.  Smith  ^"""• 
Drought  an  action  of  assumpsit  for  money  had  and  received  A  juror, 
to  his  use,  against  the  Mechanics'  and  Farmei's'  Bank  in  the  challenged  to 
lity  of  Albany.  At  the  trial,  in  the  Court  below,  Chester  be*  s^om^on 
Bulkley  was  called  as  a  juror,  and  challenged  to  the/at;or,  by  his  r&ir  dire, 
the  plaintiff's  counsel.  Two  of  the  jurors  who  had  been  im-  w»dafked8»ch 
panelled,  were  sworn  as  triers.  On  the  trial  of  the  challenge,  2on?end'to  his 
Chester  Bidkley  was  called,  that  he  might  be  sworn  on  his  infamy  or  dis- 
voir  dire,  and  was  objected  to  by  the  defendants'  counsel,  but  grace.  The 
the  objection  was  overruled  ;  and  being  sworn  on  his  voir  dire,  ^P^  *™  ^ 
the  plain tilTs  counsel,  among  other  questions,  asked  him  if  he  er  he  stands 
was  the  drawer  or  endorser  of  any  note  in  the  bank  of  the  de-  indifferent  be- 
fendants.  This  question  was  objected  to,  but  the  objection  ^^^  ^^  P"- 
was  overruled  by  the  Court ;  and  the  juror  answered,  that  he  ^^*  ^^' 
was  an  endorser  of  a  note  in  *the  bank  of  the  defendants,  but  (•116] 
had  no  interest  in  the  bank.  The  triers  delivered  their  ver-  In  «n  «ctJon 
diet,  that  C.  B.  did  not  stand  indifferent  between  the  parties,  b«>ngh«««a>?*t 
and  thereupon  the  challenge  was  allowed,  and  he  was  set  company,  the 
aside ;  and  the  counsel  for  the  defendants  excepted  to  the  juror;  on  be- 

opinion  of  the  Court*  "^^^^^alS*^' 

Lewis  Moore,  a  witness  for  Smithy  the  plaintiff,  testified,  2J*„^  Ji^^ 
that  he  was  a  clerk  of  S.  That  on  the  28th  of  November,  1817,  whether  he 
he  went  to  the  bank  of  the  defendants  with  bank  bills  and  a  ^^  ■  drawer, 
piece  of  gold,  which  had  been  carefully  counted  by  him  and  ®'  ^^r^^  ^ 
another  clerk,  and  found  to  be  223  dollars  and  18  cents,  and  bank,  and  an- 
thc  bills  put  in  the  bank  book  of  S.,  with  a  label,  mentioning  swered,  that 
the  amount.  That  the  witness  delivered  the  bank  book  to  ^  ^"  "®*.  * 
Elliot,  the  teller  of  the  bank  of  the  defendants,  who  counted  t^rwlied  b  the 

bank,  though  he  was  an  endorser  of  a  note  ;  and  the  Court  not  t>eing  called  on  for  the  purpose, 
and  exprpsviiig  no  opinion  na  to  the  sufficiency  of  the  evidence,  the  triers  found,  that  the  juror 
was  not  indifferent,  and  he  was  set  aside  :  Held,  that  this  was  no  ground  of  error. 

An  entry  by  a  teller,  or  clerk  of  a  bank,  of  the  amount  of  a  deposit  in  the  bank  book  of  a  dealer 
with  the  bank,  being  the  act  only  of  the  agent  of  the  bank,  and  not  of  both  parties,  is  not  conclusive. 
If,  therefore,  the  dealer  can,  afterwords,  prove,  that  there  was  a  mistake  in  the  entry,  he  may 
recover,  in  an  action  for  money  had  and  received,  the  sum  not  credited. 

Where  the  teller,  or  clerk  of  a  bank,  is  called  as  a  witness  for  the  party,  to  prove  the  correct- 
neas  of  his  entry,  he  may  be  asked,  on  his  cross-examination,  whether  he  was  not  in  the  habit  of 
making  mistakes,  as  such  teller,  for  the  jury  are  to  judge  of  the  relative  credibility  and  accuracy 
of  the  witnesses,  (b) 

Though  an  hicorporated  bank  moy  be  antboriasod  to  make  by-laws,  rules  and  regulations,  &C.9 
laeh  by-laws  and  rides  cajmot  affect  the  rights  or  interests  of  third  persons. 

A  by-law  or  rule,  therefore,  of  a  bank,  that  all  payments  made  and  received,  must  be  examined 
at  the  time,  does  not  prevent  a  party  dealing  with  the  bank,  from  showing,  afterwards,  that  thera 
iiras  a  mistake  in  his  account  of  deposits  and  receipts. 

(a)  Vide  Pringle  v.  Buse,  1  Cowen^s  Rep.  492.  486.  note  (1). 

(b)  Vide  Porter  v.  Talcott,  1  Cotoen^s  Rep.  859.  376. 
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NEW -YORK,  the  money,  and  asked  the  witness  how  much,  and  he  took  up 
^^^i^J^^^^  the  label  which  lay  on  the  counter,  and  answered,  123  dollars 
MEctiAirics'   and  18  cents,  and  the  teUer  said  that  was  right,  and  entered 
4ND Farmers'  that  sum  in  the  plaintiff's  bank  book.     The  label  was  written 
V.  by  another  person,  and  had  not  been  seen  by  the  witness  before 

Smith.  The  witness  said,  that  he  answered  the  teUer  from  the  label ; 
but  immediately  supposing  it  to  be  wrong,  he  asked  the  teller 
if  the  amount  was  right,  and  the  teller  said  it  was.  The  wit- 
ness immediately  returned  to  the  plaintiff's  store,  and  told  him. 
and  jr.,  who  had  counted  the  money,  that  the  teller  had  given 
credit  for  123  dollars  and  18  cents,  and  they  told  him  it  wa^  a 
mistake,  and  he  returned  immediately  to  the  bank,  to  have  it 
corrected.  He  told  the  teller  of  the  mistake,  who  said,  that 
the  label  was  only  for  that  sum,  that  the  mistake  could  not  then 
be  corrected,  but  if,  when  the  cash  account  was  settled,  the 
money  was  there,  the  witness  might  send  the  next  morning, 
and  it  should  be  corrected.  On  being  applied  to,  the  next 
morning,  the  teller  said  that  the  money  was  not  there.  The 
witness,  on  his  cross-examination,  said  he  was  seventeen  years 
of  age.  He  stated  the  circumstances  particularly,  and  wofi 
positive  as  to  the  mistake.  He  said,  that  he  did  not  dispute 
with,  or  contradict  the  teller ^  at  the  time,  because  he' was  diffi- 
dent, though  he  was  certain  there  was  a  mistake  of  100  dollars, 
made  by  the  teller.  The  plaintiff  having  rested  his  cause  on 
this  evidence,  the  counsel  for  the  defendants  moved  for  a  non- 
I  •  117  ]  suit,  on  the  ground,  1.  That  the  *plaintiff'8  bank  book  accom- 
panied the  deposit,  and  as  the  credit  was  then  given,  and  the 
entry  solemnly  agreed  to  oy  both  parties,  ut  the  time  of  the 
deposit,  it  became  an  original  entry,  and^was  a  settled  account 
between  the  parties,  and  conclusive  upon  them ;  2.  Because, 
Elliot,  the  teller,  who  was  the  only  person  who  counted  the 
money  at  the  time  of  the  deposit,  and  made  the  entry,  was, 
quoad  hoc,  agent  of  both  parties,  and  possessing  the  best  evi- 
dence, should  have  been  called  by  the  plaintiff  as  a  witness. 
The  Court  overruled  the  motion  for  a  nonsuit,  and  the  defend- 
ants excepted  to  their  opinion.  The  defendants  then  called 
Elliot,  the  teller,  who  was  sworn  as  a  witness,  and  stated  the 
circumstances  with  great  particularity,  and  was  positive  that 
there  was  no  mistake,  and  that  the  entry  in  the  bank  book  of 
the  plaintiff  was  correct.  The  counsel  for  the  plaintiff  asked 
the  witness  on  his  cross-examination.,  if  he  "  was  not  in  the 
constant  habit  of  making  mistakes,"  which  question  was  ob- 
jected to  by  the  defendants'  counsel;  but  the  Court  over- 
ruled tne  objection,  and  allowed  the  question  to  be  put  to  the 
witness,  who  answered,  that  he  had  made  mistakes,  at  different 
times,  several  of  which  he  mentioned,  and  which  had  be^i  cor- 
rected by  him.  The  defendants'  counsel  then  read  in  evidence 
the  act  incorporating  the  defendants,  by  the  eighth  section  of 
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which,  ^'  the  President  and  Directors,  or  a  major  part  of  them,  new- York 
for  the  time  being,  may,  by  any  rules,  orders  or  by-laws,  direct  ^^^JS^tJJ?" 
and  prescribe  the  management,  disposition,  and  application  of    mechanics' 
the  stock,  moneys,  property,  estate  and  effects  of  the  said  cor-  ahdFarmiiii 
poration,  the  duties  and  conduct  of  its  officers,  clerks  and  ser-  v" 

vants,  the  election  of  directors,  aild  all  such  matters  and  con-       Smith. 
ceriis,  as  appertain  to  the  said  corporation,  and  as  are  usual 
and  necessary  in  moneyed  institutions." 

It  was  proved,  that  the  rules  of  the  bank  were  pasted  in  all 
the  bank  books,  when  the  dealers  with  the  bank  commenced 
business,  one  of  which  rules  was  as  follows :  '^  All  payments 
made  or  received  at  the  bank,  must  be  examined  at  the  time." 

Walker,  the  other  clerk  of  the  plaintiff,  who  was  sworn  as 
a  witness,  confirmed  the  statement  of  the  first  witness,  Moore, 
as  to  the  sum  being  2523  dollars  and  18  cents,  which  ''^was  de-  [*  lie  ) 
livered  to  Moore,  on  the  28th  of  November,  1817,  to  carry  to 
the  defendants'  bank,  to  be  deposited.  That  he  made  the  label, 
and  put  it  into  the  book  with  the  bills,  and  that  he,  by  mistake, 
wrote  1,  instead  of  2,  in  his  note  of  the  sum.  This  witness 
was  proceeding  to  state  other  instances  in  which  EUiot,  the 
teller,  had  made  mistakes,  when  the  evidence  was  objected  to ; 
but  the  objection  was  overruled  by  the  Court,  and  the  evidence 
admitted,  on  the  ground,  that  it  was  admissible  to  impeach  the 
credit  and  accuracy  of  Elliot,  the  witness  for  the  defendants. 
The  Court  below  charged  the  jury,  that  the  question  to  be  de- 
cided, was  a  mere  question  of  fact,  and  without  expressing  any 
opinion  on  the  facts,  or  as  to  the  weight  of  evidence,  lefl  it  to 
the  jury  to  decide.  The  jury  found  a  verdict  for  the  plaintiff, 
for  100  dollars  and  70  cents. 

The  defendants'  counsel  tendered  a  bill  of  exceptions  to  the 
opinions  of  the  Judges,  on  which  the  writ  of  error  was  brought 
to  tliis  Court,    w 

J.  King,  for  the  plaintiffs  in  error:  1.  The  question  put  to 
the  juror  who  was  challenged,  ought  not  to  have  been  allowed, 
for  whether  he  was  a  drawer  or  endorser  of  a  note,  or  not, 
could  not  affect  his  interest  in  the  cause.  (3  Bac.  Abr.  756. 
765.     Juries,  E.  5.  12.) 

2.  The  entry  in  the  bank  book  of  the  plaintiff  was,  under  the 
circumstances,  an  original  entry,  and  a  settled  account  between 
them,  and  ought  to  be  considered  conclusive ;  unless  fraud  is 
shown,  or  a  mistake  manifest  on  the  face  of  the  account,  or  an 
error  in  the  addition  or  subtraction  of  figures.  (2  Atk.  113. 
119.  2Sro.  a  a  62.  4  Vesey,  118.  1  Salk.  182.)  In 
the  case  of  The  Manhattan  Company  v.  Lydig,  (4  Johns. 
Rep.  484,)  the  Court  considered  the  clerk  in  the  bank,  in  mak- 
ing the  deposits  and  entries,  as  the  agent  of  the  dealer  with 
the  bank ;  and  that  where  the  dealer's  bank  book  accompanies 
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NEW-roRK,  the  deposit,  and  the  credit  is  then  given,  it  is  an  original  entry 
May,  i«i.     conclusive  on  the  bank,  and  forms  an  exception  to  the  genera 

Mkchan ics'    rule,  that  accounts  may  be  so  far  reopened  as  to  falsify  particu- 

4IIIJ  FARMKRi'  lar  items.     The  clerk  is  the  agentof  both  parties ;    (14  Johns. 
v'*'        Rep.  484  ;)  and  his  acts  are  binding  on  them. 
Smith.  *3.  EUiot,  the  teller,  was  the  only  person  who  counted  the 

[  «  1 19  ]  money  at  the  bank,  and  who  made  the  entry  of  the  amount  of 
the  deposit ;  and  was,  quoad  hoc^  the  agent  of  both  parties 
His  testimony  was  the  best  evidence,  and  he  should  have  been 
called  by  the  phuntitf,  or  a  nonsuit  granted.  The  evidence  of 
Moore,  entrusted  to  carry  it  to  the  bank,  was  of  a  very  inferior 
character.  Accident,  or  mistake,  or  misconduct,  might  more 
easily  have  existed  in  regard  to  him  ;  but  Elliot ,  who  counted 
the  money,  must  have  known  the  amount.  (Phillips^  Ev,  167 
Bnll.  N.  P.  293.     Peake's  Ev.  10.    3  East,  192.) 

4.  The  Court  ought  not  to  have  permitted  the  witness,  JEi- 
lioiy  to  be  interrogated  as  to  all  the  mistakes  he  may  have,  at 
any  time,  made,  as  a  telUr  of  the  bank,  for  the  purpose  of  im- 
peaching his  accuracy.  A  witness  is  not  to  be  questioned  as 
to  the  various  acts  of  his  life,  no  way  connected  with  the  matter 
in  controversy,  in  order  to  impeach  his  veracity.  (^Phillips* 
Ev.  210.)  Besides,  the  witness  was  under  his  cross^xamina* 
tion,  and  he  could  not  be  prepared  to  answer  these  particular 
inquiries,  though  he  might  have  been  ready  to  repel  any  attacks 
on  his  general  character.  {Peahens  Ev.  6,  note.  Phillips^ 
Ev.  210,  21 1.  126.  BvU.  N.  P.  295,  296.)  He  had  no  no- 
tice of  an  intention  to  inquire  as  to  such  facts.  Again ;  it  does 
not  follow,  because  a  witness,  a  year  ago,  made  a  mistake  in 
the  case  of  a  third  person,  that  he  has,  also,  committed  a  mis* 
take  in  this  case.  (7  East,  108.  2  Cflwip.  N.  P.  Bep.  637. 
2  Binney,  72.) 

5.  The  defendants,  as  a  body  corporate,  had  power  to  make 
by-laws ;  and  if  they  made  and  published  a  by-law,  declaring 
that  all  mistakea  must  be  conected  in  the  bank,  at  the  time,  the 
plaintiff  was  precluded  from  deriving  any  benefit  from  a  re- 
examination after  he  had  left  the  bank. 

6.  It  was  also  proved  to  be  the  settled  usage  and  practice  of 
this  and  other  banking  institutions,  to  have  mistakes  examined 
into  at  the  time,  and  not  afterwards.  This  course  of  dealing 
was  well  known  to  the  plaintiff,  and  he  was  bound  to  conform 
to  it.     {Doug.  510.     2  Tauni.  388.    4  Burr.  2298.) 

Vanderheyden  and  L  n<nniUon,  contra.  1.  It  was  fairly 
(  *  1 2u  j  •submitted  to  the  triers^  to  decide  whether  the  juror  was  dis 
interested  between  the  parties ;  and  they  decided  that  he  was 
not.  It  being  a  challenge  to  the  favory  it  must  appear  that 
the  juror  is  above  all  exception,  and  wholly  disinterested.  (3 
Bac.  Abr.  267.  Juries,  E.  2  Johns.  Rep.  194.  2  Caines,  129.) 
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2.  As  to  the  conclusiveness  of  the  entry  in  the  plaintiff's  NEW- York, 
bank  book ;  the  case  of  The  Manhattan  Company  v.  Lydig,     *'"-*'  *^^^* 
if  applicable,  is  in  favor  of  the  plaintiff.     It  shows  that  the  Mxchasics' 
entry  is* conclusive  on  the  bank,  but  not  on  the  dcder,     The  ARDFARMtRt' 
clerk  is  the  agent  of  the  bank  only,  not  of  both  parties.  y"* 

3.  The  by-law  which  has  been  set  up  to  protect  the  defend-       Smith. 
ants,  is  directly  contrary  to  the  principles  of  the  common  law. 

ft  can  aflbct  only  the  defendants,  their  officers  and  servants. 
It  can  have  no  operation  on  third  persons,  or  control  their 
rights.  The  usage  or  practice  of  banks  does  not  constitute  a 
law  or  rule  of  conduct,  unless  it  is  uniform  and  reasonable,  and 
has  existed  a  sufficient  length  of  time. 

4.  EUiot,  the  witness,  rested  his  claims  to  belief  on  his  al- 
leged or  acknowledged  accuracy :  to  ascertain  the  justness  of 
that  ckiim,  it  was  proper  to  ask  him,  whether  he  had  not  made 
mistakes  in  his  business  of  teller.  A  witness  may  be  ques- 
tioned- as  to  a  collateral  fact ;  but  when  he  has  answered  the 
question,  another  witness  cannot  be  called  to  impeach  the  truth 
of  his  answer ;  though  it  is  otherwise,  where  the  fact  to  which 
he  is  interrogated  is  matter  in  issue. 

M^Koun,  in  reply,  said,  that  the  question  put  to  the  juror, 
was  not  merely  whether  he  was  a  debtor  to  the  defendants,  but 
whether  he  was  collaterally  responsible  as  an  endorser ;  having 
answered  that  he  was  not  a  debtor,  the  other  question  was  im- 
proper. Whatever  might  be  the  answer  of  the  juror  to  such  a 
question,  it  could  not  be  supposed,  in  the  slightest  degree,  to 
influence  his  verdict.  The  Court  were  to  judge  whether  there 
was  a  good  cause  of  challenge  ;  and  could  it  appear  that  there 
was  a  good  cause  of  challenge,  unless  from  the  Court  admitting 
the  answer  to  this  question  to  be  such  a  cau?e  ?  Our  objection 
IS  not  that  the  juror  was  rejected,  but  that  the  Court  allowed 
an  improper  question  ♦to-be  put  to  tlie  juror.  This  is  not  a  [*  1^1  ] 
mere  technical  or  formal  objection,  but  a  serious  cause  of  error, 
and  one  of  great  magnitude.  It  is  no  objection  to  a  juror,  that 
he  is  indebted  to  either  party.  How,  then,  can  it  be  a  good 
cause  of  challenge,  that  he  is  a  mere  endorser,  or  contingently 
responsible  ? 

WooDWORTH,  J.,  delivered  the  opinion  of  the  Court. 

1.  At  the  trialj  in  the  Court  below,  Chester  Bulkleywos 
called  as  a  juror,  and  challenged  to  the  favor  ;  he  was  sworn, 
on  his  voir  dire,  as  a  witness  before  the  triers.  A  question 
was  then  put,  whether  he  was  the  drawer  or  endorser  of  any 
note  in  the  defendants'  bank  ;  the  question  was  objected  to, 
but  the  Court  decided  it  was  not  improper,  and  the  witness 
answered,  that  he  was  an  endorser  in  the  bank,  but  had  no 
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NEW-YORK,  interest  in  the  same,  other  than  as  endorser.     An  e:iception 

-.JI^^^^I^^L/  ^^  taken  by  the  defendants'  counsel. 

Mkchamcs'       The  truth  of  the  matter  alleged,  as  cause  of  challenge,  must 

aitoFarmers'  be  made  out  by  witnesses,  to  the  satisfaction  of  the  triers.  A 
V!*^  juror  challenged,  may,  on  his  voir  dire,  be  asked  such  questions 
Smith.  as  do  not  tend  to  his  infamy  or  disgrace.  (3  Bacofiy  266.  Jury, 
E.)  The  general  rule  is,  that  jurors  must  be  omni  exceptiont 
majores.  The  application  of  this  rule  to  each  particular  case 
where  the  partiality  is  not  apparent,  must  be  left  to  the  sound 
discretion  of  the  triers.  (3  Bac.  Abr,  765.)  The  opinion  of  the 
Court  was  on  the  admissibility,  not  on  the  sufficiency,  of  the  evi- 
dence. They  expressed  no  opinion  to  the  triers.  Although  I  am 
not  prepared  to  say,  that  the  single  circumstance  of  being  an  en- 
dorser of  a  note  in  a  bank,  would,  of  itself,  support  a  challenge 
to  the  favor,  yet  it  is  easy  to  imagine  that  an  endorser  may 
have  a  strong  bias  on  his  mind.  The  paper  may  have  been 
discounted  for  his  benefit,  he  may  have  received  particular 
favor  from  the  bank,  or  the  maker  may  have  failed,  and  the 
endorser,  without  indulgence,  may  be  injured,  if  not  ruined. 
May  not  circumstances  like  these  make  an  impression  on  the 
mind  of  a  juror,  and  justify  his  exclusion  ?  If  an  inquiry  of  this 
nature  is  contemplated,  the  first  question  would  be,  whether 
tlie  witness  was  a  drawer  or  endorser.     That  must  lay  the 

I  *  1 22  J  foundation  for  any  subsequent  ^inquiry.  It  is  proving  one 
fact,  wliicli  is  either,  per  ^e,  sufficient,  or  if  not,  must  be 
proved,  in  order  to  connect  it  with  others  intended  to  be  relied 
on,  which,  together,  present  a  well  founded  objection  ;  if  the 
party  fails  in  connecting  the  fact  of  being  drawer  or  endorser, 
with  other  circumstances,  and  the  party  objecting  thinks  the 
evidence  insufficient,  he  may  call  on  the  Court  to  express  an 
opinion  to  the  triers  as  to  its  weight ;  but,  in  this  case,  the 
Court  were  not  called  on  to  express  an  opinion  to  the  triers, 
whether  the  evidence  was  sufficient,  but  to  exclude  the  ques- 
tion. This  was  premature  ;  for  in  that  stage  of  the  inquiry,  it 
did  not  appear  that  the  question  was  improper  and  unnecessary. 
Very  slight  grounds  of  interest  have  been  held  sufficient,  on 
a  challenge  to  a  juror ;  as  in  IVood  v.  Stoddard,  (2  Johns* 
Rep.  194,)  where,  in  a  qui  tam  suit  under  the  act  for  prevent- 
ing usury,  which  gives  a  moiety  of  the  sum  recovered  to 
the  poor  of  the  town,  where  the  ofTencc  is  committed,  it 
is  a  good  cause  of  challenge  against  the  jur3^that  they  are  in 
habitants  of  the  town ;  and  in  Steinbach  v.  The  Columbian 
Insurance  Co,,  (2  Caines,  133,)  although  it  was  unnecessary 
to  decide  on  the  challenge,  which  was,  that  one  of  the  jurors 
was  an  underwriter ;  yet  the  Court  say,  "  underwriters  can 
hardly  be  proper  jurors  in  cases  in  which  persons  pursuing  the 
same  business,  are  parties." 

The  objection  to  the  question  cannot  be  sustained. 
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2.  The  second  exception  is,  thatihe  Court  overruled  the  NEW-york, 
motion  for  a  nonsuit,  after  th,e  plaintiff  rested  his  cause.  v^^^^^l^iV/ 

If  there  is  any  evidence  before  the  jury  to  support  the  issue,  Mechanics' 
although  it  may,  in  the  opinion  of  the  Judge,  be  insufficient  to  awdFarmers 
establish  the  fact  in  controversy,  the  Court 'will  not  arrest*  the  t"* 

cause,  but  submit  the  evidence  to  the  jury,  as  the  proper  tribu-  Smith. 
nal  to  decide,  under  the  advice  of  the  Court.  In  this  case, 
the  evidence  of  Moon^e  was,  prima  facie,  sufficient  to  establish 
the  plaintiff's  right  to  recover.  The  entry  in  the  plaintiff's 
book  was  the  act  of  one  party.  The  witness  had  no  agency  in 
counting  the  money,  or  making  the  entry,  and  although  he 
answered  from  the  label,  123  dollars  18  cents,  not  recollecting, 
at  the  moment,  that  the  label  was  wrong,  the  error  immediately 
after  occurred  to  him.  He  then  asked  the  teller,  if  it  was 
right,  who  answered  *that  it  was.  He  did  not  contradict  the  [  *  123  ] 
teller,  owing,  as  he  says,  to  his  diffidence ;  but  he  stated  the 
mistake  when  he  returned,  to  the  plaintiff,  who,  without  delay, 
endeavored  to  have  it  corrected.  An  entry  made  under  such 
circumstances,  cannot  be  considered  the  deliberate  act  of  both 
parties,  and,  therefore,  conclusive.  The  correctness  of  the 
entry  was  questioned  very  shortly  thereafter,  on  the  same  day, 
as  soon  as  the  plaintiff  was  apprized  of  the  mistake.  Neither 
was  the  testimony  of  Moore  objectionable  on  the  ground  that 
the  plaintiff  had  higher  evidence.  Moore  had  counted  the 
money  before  he  left  the  store  ;  he  testified  that  he  delivered 
it  on  the  counter,  to  Elliot,  I  consider  Moore  and  EUiot  as 
equally  entitled  to  credit,  and  possessing  the  same  means  of 
ascertaining  the  amount  of  money  deposited.  The  Court  de- 
cided correctly  in  refusing  to  nonsuit  the  plaintiff. 

3.  The  third  exception  is  to  the  question  put  to  Elliot: 
whether  he  was  in  the  constant  habit  of  making  mistakes  ? 

*  An  answer  to  this  in  the  affirmative,  neither  impeached  his 
integrity,  or  his  general  correctness  as  teller  ;  mistakes  in  ottier 
3ases  might  well  be  considered  by  the  jury  who  were  to  decide 
on  the  accuracy  of  the  witness.  If  he  had  made  mistakes  fre- 
quently before,  the  probability  of  mistake,  in  this  case,  would 
be  stronger  than  if  it  appeared  that  his  entries  had  always  been 
accurate  ;  and  as  this  cause  turned  on  the  relative  credibility  - 
and  accuracy  of  the  witnesses,  the  testimony  was  proper  to  be 
considered  by  the  jury,  and  ought  not  to  be  rejected  by  the  Court. 

4.  The  fourth  exception  rests  substantially  on  the  same 
ground ;  the  plaintiff  had  a  right  to  prove  the  facts  given  in 
evidence  by  Walker ;  they  were  connected  with  the  issue  then 

on  trial,  and  not  collateral ;  they  were  calculated,  in  some  ] 

degree,  to  draw  in  question  the  accuracy  of  Elliot ,  and  to  con- 
tradict a  part  of  his  statement,  a^  well  as  to  support  the  pre- 
vious testimony  given  by  the  plaintiff.  J 

5.  The  fifth  exception,  is  to  the  charge  given  to  the  jury.  ^ 
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NEW- YORK,  The  Court  stated,  that  the  only  question  before  them  was 
JJJll^^J,^^  question  of  fact ;  that  the  bank  was  haiile,  if  the  money  ws 
Oppik       P^d  to  the  teller  on  the  coonter,  m  the  usual  course  ef  bus)- 
V'  ness,  for  the  purpose  of  having  the  money  deposited. 

*There  is  no  principle  of  law  involved  in  this  cause,  that 
f*!^"^]  can  exonerate  the  defendants.  Their  liability  is  established, 
if  the  money  was  received  by  the  bank,  notwithstanding  the 
rule  or  by-law  which  is  relied  on.  The  act  of  incorporation 
allows  the  president  and  directors,  by  rules  or  by-laws,  to 
direct  and  prescribe  the  management  and  disposition  of  the 
stock,  moneys,  property,  and  estate  of  the  corporation^  and  to 
prescribe  the  duties  of  its  officers  ;  but  no  authority  is  granted, 
or  intended  to  be  granted,  whereby  the  interest  of  third  per- 
sons can  be  affected,  and  their  just  claims  defeated  by  the 
operation  of  a  by-law.  The  power  of  making  rules  and  regula- 
tions, is  necessarily  incident  to  a  corporation  ;  and  it  is  gene- 
rally inserted  in  the  act  of  incorporation,  to  define  its  nature 
and  limit  its  extent.  I  have  never  heard  of  an  instance  where 
a  mistake  was  ascertained,  that  the  bank  have  refused  to  cor- 
rect it.  In  this  case  the  jury  have  pronounced  on  the  evidence, 
that  the  money  was  received  by  the  defendants.  The  rule,  or 
by-law  of  the  bonk,  does  not  discharge  them ;  but  leaves  the 
question  to  be  decided  on  its  intrinsic  merits. 

On  the  whole,  we  are  of  opinion,  that  none  of  the  exceptions 
are  well  taken,  and  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed  Judgment  ^rmed. 


Oppie  against  Colegrove. 

On  filing  an  NELSON,  for  the  defendant,  moved  to  set  aside  the  de- 
asBignment  of  feuit  entered  in  this  cause,  and  all  subsequent  proceedings,  for 
course  b  foi  Irregularity.  On  filing  an  assignment  of  errors,  in  the  cause, 
the  plaintiff  in  on  the  18th  of  September,  1619,  the  plaintiff  in  error  entered 
error  to  enter  a  rule,  that  the  defendant  join  in  error  in  twenty  days,  after 
f  *  I  25  I  service  of  a  copy  of  the  assignment  ♦of  errors,  and  notice  of 
n  rule,  that  the  the  rule,  or  judgment,  &c.  The  copy  of  the  assignment  of 
defendant  in  errors,  with  a  notice  of  the  rule  endorsed  thereon,  waB  served 
r.7r? 'ii'^'twent'"  ^"  ^'^®  defendant,  on  the  27th  of  September.  On  the  19th  of 
•J  ys  af\er  ser-  October,  the  default  of  the  defendant  for  not  joining  in  error 
rice  of  notice  was  entered  ;  and  on  the  27th  of  October  following,  a  rule  for 
Y^Y  ^f7  7  *  judgment  of  reversal  was  entered. 

be 'entered  and  ^"  ^^  ^^^  ^^  October,  Nehofi  gave  notice  of  a  retainer 
upon  such' de-  for  the  defendant.  Nelson  said,  tliat  tlie  rule  should  have 
tauit,  to  enter  been,  that  the  defendant  join  in  error,  in  twenty  days,  &c.,  or 
menf  ^oT"^  ^^^^  ^^^  plaintiff  in  error  be*  heard  ex  parte.  He  cited  Sealy 
vereal  ^  '*^  v«  Shattuck,  (2  Tohns.  Cases  69.  October  term,  1800.) 
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He  said,  that  service  of  a  notice  of  the  rule  was  sufficient,  NEW- YORK, 
iviihout  the  assignmeitf  of  errors.     (8  Johns.  Rep.  360.)  vJU^i;,!^;^ 

KlRKHAM 

Toddy  contra.  J^- 


Fox. 


Per  Curiam.  It  is  true,  that  as  late  as  the  case  of  Sealy 
V.  Shattucky  it  was  the  practice  to  enter  a  rule,  that  the  de- 
fendant in  error  join  in  error,  or  that  the  plaintiff  in  error  be 
heard  ex  parte ;  and  such  is  the  practice  of  the  English  Courts. 
But  we  believe  that  the  practice  for  the  last  twenty  years 
has  been  different ;  and,  as  was  done  in  this  C€ise,  to  enter  a 
rule  that  the  defendant  join  in  error  in  twenty  days,  or  that 
his  default  be  entered  ;  and  upon  such  default,  to  enter  a  rule 
for  judgment  of  reversal.  This  mode  of  proceeding,  being  the 
most  conformable  to  the  usual  practice  of  the  Court,  and  the 
most  convenient,  we  think  that  it  ought  to  be  pursued,  and, 
therefore,  deny  the  motion. 

Motion  denied,  (ct) 

(a)\jde  Sheldeny^  M'Evers^  1  Johm  Cqk  169  Bvrr  v.  Waterman^ 
18  Johns,  Rep,  508. 


*KiRKHAM  against  Fox.  [*126] 

THIS  was  an  action  of  slander,  originally  commenced  in  Where  an 
the  Court  of  Common  Pleas  of  Putnam  county,  and  removed  »<^»o"  "  f®- 
into  this  Court  by  habeas  corpus.     By  the  rules  and  practice  ^^^^f  l^  ^^"^ 

-ij^        ^11*'  'ii'i  1  •!•  *  •         Court,  Irom  a 

of  the  Court  below,  special  bail  may  be  required  m  an  action  CoortofCom- 

of  slander ;  and  special  bail  had  been  filed  in  the  cause,  in  that  mon  riens,  by 

Court.     On  the  return  of  the  habeas  cojpus  to  this  Court,  the  ^°^^"^    <'<;'*- 

defendant  filed  common  bail.     The  plaintiff  claiming  to  be  f;J(-'^jg^  erltitled 

entitled  to  special  bail,  also,  in  this  Court,  after  the  usual  rule  to  special  bail, 

for  that  purpose,  sued  out  a  procedendo.  »^  the  defend- 

ant  was  held 

Nelson,  for  the  defendant,  now  moved  to  set  aside  the  pro-  coun  below! 
eedendo,  on  the  ground  that  this  Court,  in  requiring  bail  on  though,  if  the 
the  return  of  a  habeas  corpus  to  a  Court  of  Common  Pleas,  ""j^  ^^  ^^^ 
would  be  governed  by  the  same  rule  as  if  the  cause  had  been  ^^^^here' 
originally  commenced  in  this  Court ;  .and  he  relied  on  the  case  no  bail  would 
of  Caldwell  v.  Blanchard.  (14  Johns.  Rep.  331.)  have  been  re- 

quired. 

Toddy  contra,  cited  Vosburgh  v.  Rogers y  (8  Johns.  Rep. 
91,)  and  Bell  v.  HaU.     (\2  Johns.  Rep.  152.) 

Per  Curiam.    There  is  no  contradiction  in  the  cases  cited. 
If  the  defendant  was  held  to  bail  in  the  Court  below,  the  plain- 
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New -YORK,  tiflfis  entitled  to  bail,  on  its  removal  here     and  though  no  bail 
,^^^^1^]^^  should  be  required  in  the  Court  below,  )et  the  plain tifT  may 
St.  Rrgis  III   insist  upon  special  bail  in  this  Court.     The  motion  must  be 
DiAWi       denied. 

DituM.  Motion  denied. (a) 

(a)  Vido  1  DunlapU  Pr.  224. 


[*127]  *The  St,  Regis  Indians  against  Drum. 

All  contracts  IN  error,  on  certiorari  to  a  Justice's  Court.  An  action  of 
for  the  pur-  assumpsit  for  use  and  occupation  was  brought  by  the  St. 
or'^ccrp^on  Regis  Indians  against  Drum,  (a  white  man.)  The  plaintiffs, 
of  land,  made  by  their  attorney,  offered  to  prove,  that  the  defendant  went 
with  any  of  the  into  possession  of  the  premises  in  question,  as  tenant  of  the 
tribes  of  ^  plaintiffs,  under  parol  agreement  to  pay  them  a  stipulated  sum 
this  state,  cuinually,  on  the  first  day  of  January,  in  each  year,  and  that 
without  the  such  letting  was  in  pursuance  of  certain  rules,  orders,  and 
previous  con-  regulations,  made  by  the  tribe  of  St.  Regis  Indians,  at  their 
itatc,  are  by  ^"'^^^  town  meeting,  respecting  the  improvement  of  their 
theconstitntion  lands  ;  and,  also,  that  the  defendant  had  occupied  and  enjoyed 
and  laws  of  the  premises  under  the  plaintiffs,  as  tenant  from  year  to  year, 
the  state,  ille-  f^^  f^y,.  q,.  fjy^  y^ars,  Until  the  premises  were  purchased  by  the 
futcly  void.(a)  P^opl^  of  the  State,  in  1818.  To  the  evidence  so  offered,  the 
Therefore,  defendant  objected,  on  the  ground  that  the  contract  was  illegal 
the  St.  Regis  and  Void.     The  Justice  rejected  the  evidence,  and  nonsuited 

Indians,  tho'  al^  ,^i«;„*:a*« 
aathoriz.;.!   by   ^he  plaintiffs. 

an  act  of  the 

legislature,  at      Platt,  J.,  delivered  the  opinion  of  the  Court. 

tlicir  '  *  annual 

meetings,  to  make  such  rules,  orders,  and  regulations  respecting  their  land,  as  they  shall  judge  necessa- 
ry," &c.,  cannot  maintain  an  action  o^ assumpsit  for  use  and  occupation  against  a  white  man,  who 
had  occ  tpied  their  land  under  a  parol  agreement,  as  a  tenant  from  year  to  year,  at  an  annual  rent,  pur- 
suant to  '.he  rules  made  by  the  plaintifts,  at  their  annual  meeting,  as  to  the  improvement  of  their  lauds. 

(a)  §  11.  No  purchase  or  contract  for  the  sale  of  lands  in  this  state,  since  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  seventy-five,  or  which 
may  hereafter  be  made,  with  Indians  in  this  state,  is  valid,  unless  under  the 
authority  and  with  the  consent  of  the  legislature  of  this  state.  §  12.  No  Indian 
residing  within  this  state  can  make  any  contract  for  or  concerning  the  sale  of  any 
lands  within  this  state,  or  in  any  manner  give,  sell,  devise,  or  otherwbe  dispose 
of  any  such  lauds,  or  any  interest  therein,  without  the  authority  and  consent  of  the 
legislature  of  this  state,  except  as  herein  after  provided.  §  1 3.  The  heirs  of  every 
Indian  to  whom  land  has  been  granted  for  military  services  rendered  during  the 
war  of  the  revolution,  shall  be  and  are  capable  of  taking  and  holding  any  such 
•  lands  by  descent,  in  the  same  manner  as  if  such  heirs  wera  citizens  of  this  state, 

at  the  death  of  their  ancestors  ;  and  eveir  conveyance  executed  by  such  patentee, 
or  his  heirs,  after  the  seventh  day  of  March,  eighteen  hundred  and  nine,  to  any 
citizen  of  this  state,  for  any  such  land,  shaU  be  valid  if  executed  with  the  approba^ 
tk>n  of  this  Surveyor  General  of  this  state,  to  be  expressed  by  an  endorsement  made 
on  such  conveyance  and  signed  by  him.  1  Rev,  Stat,  719,  720. 
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By  the  37th  article  of  the  constitution  of  this  state,  it  is  NEW- YORK, 
ordained,  "  that  no  purchases  or  contracts  for  the  sale  of  lands,     ^^^^  *^^* 
made  since  the  14th  day  of  October y  1776,  or  which  may  here-  st.  Rkois  Ik 
after  be  made,  with  or  of  the  Indians  within  the  limits  of  this  '     »'*"* 
state,  shall  be  binding  on  the  said  Indians,  or  deemed  valid,       Drum. 
unless  made  under  the  authority,  and  with  the  consent,  of  the 
legislature  of  this  state." 

By  the  1st  section  of  the  ^'  act  relative  to  the  different  tribes 
and  nations  of  Indians,  within  this  state,"  passed  the  10th  of 
AprUy  1813,  it  is  enacted,  that  if  any  person,  without  the 
authority  and  consent  of  the  legislature,  shall,  in  any  manner 
or  form,  or  upon  any  terms  whatsoever,  purchase  any  lands 
within  this  state,  of  any  Indian  residing  therein,  or  make  any 
contract  with  any  Indian,  for,  or  concerning  the  sale  of  any 
lands,  or  shall  enter  on,  or  take  possession  of,  or  settle  on  any 
such  lands,  by  any  pretext  or  *color  of  any  right  or  interest  in  [*  128  ] 
the  same,  in  consequence  of  any  such  purchase  or  contract 
made  since  the  14th  day  of  October,  1775,  every  such  person 
shall  be  deemed  guilty  of  a  public  offence,  and  is  punishable 
by  fine  and  imprisonment.  (2  R,  L,  153.)  By  the  11th 
section  of  the  same  act,  (p.  157,)  it  is  made  penal  for  any 
person  other  than  Indians,  to  settle  or  reside  on  any  Indian 
lands,  &c.  The  14lh  section  of  the  same  act,  authorizes  the 
St.  Regis  Indians,  at  their  annual  meetings,  "  to  make  such 
rules,  orders  and  regulations,  respecting  the  improvement  of 
their  lands,  as  they  shall  judge  necessary,"  &c. 

Assumpsit  for  use  and  occupation  can  be  sustained  only  on 
a  contract  express  or  implied.  The  wise  policy  of  our  go- 
vernment, from  its  origin,  has  been  to  assume  and  exercise  a 
guardianship  over  the  Indian  tribes,  in  regard  to  their  right  of 
alienating  their  lands.  The  principle  assumed  in  our  constitu- 
»lion,  and  followed  by  the  legislature,  has  been,  not  merely  to 
forbid  white  men  to  purchase,  but  also  to  incapacitate  the 
Indians  from  selling,  ivithout  the  consent  of  the  state.  It  is 
not  like  the  privileges  of  infants  and  femes  coverts,  or  persons 
inopes  concilii,  in  whose  favor  there  is  an  election  to  affirm 
or  avoid  contracts  made  with  them.  Contracts  made  with 
Indians  for  their  lands,  are  not  voidable  merely,  but  absolutely 
void  and  iUegal.  Neither  party  can  enforce  them,  nor  estab- 
hsh  any  right  whatever  under  them. 

We  are,  therefore,  of  opinion,  that  the  Justice  decided  cor- 
rectly, and  that  the  judgment  ought  to  be  affirmed. 

Judgment  afiiniie^. 


Ill 
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NEW.YORK, 

May,  18tl. 

cuAifDLER  ^Chandler  against  Herrick. 

r. 

THIS  was  an  action  of  debt  on  a  bond,  dated  April  22, 1316 
by  thTobii^  *»  ^'^^^  dollars,  conditioned  to  pay  the  sum  of  1,500  dolhre 
of  a  l>ond,  not  and  interest,  annually,  in  the  manner  following;  viz:  100  dol- 
to  sue  the  obli-  lars  and  interest  on  the  whole  sum  of  1 ,500  dollars,  in  one  year  , 
gor  within  a  qqq  joUars,  and  interest  on  the  whole,  (that  is,  the  principal 

certain     time  '  \  '  r  r 

cannot  be  doe,)  in  two  years ;  300  dollars  and  interest  on  the  whole,  in 
piended  in  bar  three  years ;  300  dollars  and  interest  on  the  whole,  in  four 
*^  T  ^^*  j"  years ;  and  500  dollars  and  interest  on  the  whole,  in  five  years, 
brought  before  '^^^  plaintiff  avorrod  that  100  dollars,  and  the  interest  on  the 
the  expiration  whole  for  a  year,  was  in  arrcar  on  the  2^  of  Aprils  1817  ;  300 
of  the  time ;  dollars  and  the  whole  interest,  in  arrear  on  the  22d  of  Aprit, 
for  it  i»  not  a  13  J  3    3QQ  dollar  and  the  whole  interest,  in  arrear  on  the  22d 

release        but 

u  covenant  ^^  April,  1819;  and  300  dollars  and  the  whole  interest,  in  ar- 
mereiy,  forthe  rear  on  the  22d  of  Aprils  1820.  The  defendant  pleaded,  1. 
^r^ h'  h  ^^^  ^'  factum ;  2.  in  bar,  that  before  the  commencement  of 
obiiw  may  *^'^  ^"'*»  ^^  ^''^>  ^"  ^^^  ^^^^  ^^  ^P^y  1819,  at,  &c.,  he  paid 
liave  hu  ac-  and  satisfied  tp  the  plaintiff,  all  and  every  the  sums  of  money, 
tion.  (rt)  which  had,  at  any  time  before  that  day,  become  due  and  paya- 

n  reementwM  ^'®  "P^"  ^^  ^^  ^^^  ^^  ^^"^^  ^'  obligation,  or  the  condition, 
entered  into  ^^^  <^>^  ^^^  s^id  payments,  to  wit,  on,  &c.,  and  at,  &c.,  an 
between  the  agreement  was  made  and  delivered  between  the  plaintiff  and 
parties  to  a  defendant,  under  their  respective  hands  and  seals,  with  a  profert 
by^nstahnenta!  ^^  ^^^  agreement,  &c.,  which  was  in  substance,  that  H.  agreed 
aAer  several  of  to  deliver  to  C  all  the  hops  he  should  raise  on  the  farm  which 
the  instalments  he  then  owned  in  the  town  of  A.y  &.C.,  during  the  term  of  five 

due  by'*whi^h  ^^^^  ^""^"^  ^'^®  ^**^®  ^^  *^®  agreement.  H.  was  not  to  lessen 
the  obligor  was  ^'^6  number  of  hills  of  hops  which  he  had  then  growing,  but 
to  deliver  to  might  increase  them.  The  hops  were  to  be  inspected,  pressed 
the  obligee  all  Jj^^q  square  bales  of  not  less  than  200  pounds  each,  be  good 
Bhould  raise  on  ^^^  merchantable,  and  be  delivered  at  C.'#  store,  on  the  first 
a  certam  farm,  day  of  November  in  each  year.  If  the  hops  were  not  of  the 
during  five  first  quality,  C.  was  to  be  at  liberty  either  to  take  them  at  a 
years,  and  the  j^duced  price.  Or  to  refuse  them.  C  agreed  that  he  would,  on 
[  *  130  ]  the  first  day  of  *Novembery  in  each  year,  and  sooner,  if  the 
obligee  agreed  hops  Were  delivered,  pay  H.  twelve  cents  and  a  half  per  pound, 
to  pay  a  cer-  for  the  hops  SO  raised,  &c.,  as  follows,  to  wit :  two  thirds  of 
widoSw^*'  two  ^^^  y^^^^  of  the  hops  delivered  in  any  one  year,  should  be  en- 
thirds  of  the  dorsed  on  the  bond  of  //.,  (set  forth  in  the  declaration)  until 
value  of  the  the  same  was  paid,  the  remaining  one  third  to  be  paid  to  H.  in 

bops,   in  each 

rear,  on  the  bond,  until  the  same  was  paid  ;  admitting  that  this  agreement  enlarged  the  time  of 
pafment  mentioned  in  the  condition  of  the  bond,  which  was  doubtful,  it  could  not  be  {beaded  io 
bar  to  an  action  of  debt,  brought  on  the  bond,  any  time  aAerwards,  or  within  five  yean. 

(a)  Vide  Hlnaru  v.  Huston ,  6  JVetideira  Rtp.  471.     Deyo  v.  Waggoner^ 
post,  page  241. 
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(ash,  or  as  the  parties  could  agree ;  and  all  damages  sustained  NEW>york, 
by  the  breach  of  the  agreement,  should  be  paid  by  the  one     ^"^'  '^** 
party  to  the  other,  on  the  1st  of  December,  in  the  year  in  which    chandlkr 
the  contract  should  be  violated.     If  H.  failed  in  the  perform-     „  .  ^'  , 
ance  of  the  agreement,  he  was  to  pay  the  diflference,  in  New-        *«"'*^* 
York,  between  the  price  agreed  on,  and  the  price  there,  on  the 
1 5th  of  November y  deducting  the  expense  of  transportation  to 
New-York*     The  defendant  averred,  that  he  did  not  lessen 
the  number  of  hilb ;  that  he  did,  after  this  agreement  was  made, 
and  before  the  commencement  of  this  suit,  at,  &c.,  deUver  to 
the  plaintiff  at  his  store,  &c.,  all  the  hops  raised  by  the  defend- 
ant  on  his  said  farm,  after  making  the  said  agreement,  which 
the  defendant  then  and  there  received  upon   the  said  agree- 
ment, and  concluding  with  a  verification,  and  praying  judg- 
ment.    3.  Setting  forth  the  agreement  of  the  15th  otAprU, 
1319,  as  in  the  second  plea,  and  payment  of  all  that  was  due 
on  the  bond  up  to  that  date,  and  averring  that  the  bond  men- 
tioned in  the  said  agreement,  and  the  bond  declared  upon, 
were  one  and  the  same  bond,  concluding  with  a  verification, 
and  praying  judgment.    The  plaintiff  replied  to  the  second  and 
third  pleas ;  but  as  the  replications  were  admitted,  on  the  ar- 
gument, to  be  bad,  it  is  unnecesscu'y  to  state  them.    There  was 
a  demurrer  to  the  replications,  and  joinder. 

Talcot,  in  support  of  the  demurrer,  contended,  that  the 
agreement  relative  to  the  hops  amounted  to  a  waiver  or  release 
of  the  plaintiff's  right  to  sue  on  the  bond,  until  after  the  expi- 
ration of  the  time  specified  in  the  agreement,  within  which  the 
defendant  was  to  deliver  the  hops,  two  thirds  of  the  price  of 
which  was  to  be  endorsed  on  the  bond.  By  that  agreement, 
the  defendant  had  five  years  within  which  to  deliver  the  hops. 

A  promise,  before  it  is  broken,  may  be  released  by  parol, 
•though  not  afterwards.  There  is  a  difference  between  waiv-  [  *  131  I 
ing  the  performance  of  a  contract,  before  the  day  of  perform- 
ance arrives,  and  the  release  of  a  right  of  action  already  accrued. 
{Bacon's  Maxims,  91.  17  Johns.  liep.  175.  Cro.  Car.  383. 
12  Mod.  538.  2  Day's  Conn.  Rep.  138.)  If  the  plaintiff  is 
himself  the  cause  of  nonperformance,  he  cannot  insist  upon  the 
performance  of  the  contract.  A  tender  and  refusal,  though 
resting  in  parol,  will  dispense  with  the  strict  performance  of  a 
condition.  And  the  time  and  mode  of  payment  of  a  simple 
contract  or  a  bond  may  be  enlarged  or  varied  by  parol.  Courts 
always  lean  against  penalties  and  forfeitures ;  and  though  they 
do  not  now  allow  the  plaintiff  to  recover  the  penalty  of  a  bond, 
yet  on  the  recovery  of  it  may  depend  the  costs  to  which  the 
plaintiff  might  be  entitled.  Where  a  party  cannot  sue  for  the 
penalty  he  must  resort  to  the  condition.  All  the  cases  agree 
that  where  the  second  agreement  is  by  deed,  it  may  be  pleaded 
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NEW- YORK,  in  bar.     {PoweU  on  CwUracUy  413.  416,417.    5  Finer,  226, 
^^y^  J821.     Q^^  j)^  PI  2  3  4      5  Vintr,  253,  254.     Omd,  Sc.  PL  8. 

^^chasd^^  16.    RdL  Abr,  Cond.  448.    Cro.  Eliz,  755.    Brookes  Abr. 
V  JAcencey  PI  18.    Keating  v.  Price,  1  Johns,  Cases,  22.    jFle- 

Herrics.    ^^^^  ^   Gi»er/,  3  Johns.  Rep.  528,     WWren  v.  3fttin,  1 
Johns.  Rep.  476.) 

Now,  although  on  the  face  of  the  bond,  the  defendant  was 
bound  to  pay  money,  yet,  as  by  the  subsequent  agreement,  the 
obligee  consented  to  receive  hops  in  lieu  of  money,  he  had  no 
right  of  action,  until  the  time  allowed  for  the  delivery  of  the 
hops  had  expired.  {Stedman  v.  G&uch,  1  Esp.  N.  P.  Rep^ 
5.  Dalton  v.  Solomson^  3  Bos.  fy  PulL  582.  Ward  v.  Hin- 
ship,  12  Mass.  Rep,  481.)  The  case  of  Fitch  fy  Buck  v. 
Forman,  (14  Johns.  Rep.  172,)  is  very  analogous.  There  the 
defendant  covenanted  with  the  plaintiff,  to  do  certain  work,  by 
a  certain  day,  and  one  of  the  plaintiffs  endorsed  on  the  agree- 
ment, under  his  seal,  a  release  of  the  defendant  from  the  per- 
formance of  the  work  at  the  day  stipulated,  and  extending  the 
time  of  performance  to  a  further  day  :  and  it  was  held  that  this 
release  or  subsequent  agreement,  was  a  bar  to  any  action  on 
the  original  covenant,  for  a  breach  of  the  contract,  by  reason 

[  ♦  32  ]  of  a  nonperformance  on  the  day  *first  mentioned.  (Freemai* 
V,  Adams,  9  Johns.  Rep.  115.)  Where  the  contract  has  been 
varied  by  a  subsequent  agreement,  evidence  of  a  performance 
according  to  that  agreement,  will  not  support  a  declaration  on 
the  original  contract.  (PAilltp^  v.  jRo^e,  8  Johns.  Rep.  392.) 
*  Here  both  the  mode  and  time  of  payment  have  been  changed, 
and  the  plaintiff  should  not  have  declared  in  debt  for  the 
penalty  of  the  bond. 

SUl,  contra.  If  the  agreement  relative  to  the  hops  is  any 
bar  to  this  action,  it  must  be  either  on  the  ground  of  its  being 
substituted  in  place  of  the  original  contract,  or  because  it  has 
enlarged  the  time  for  performing  that  contract.  But  to  consti- 
tute a  substitution,  or  novation,  the  new  contract  must  not  only 
be  coextensive  with  the  original  contract,  but  must  be  expressly 
accepted  in  lieu,  or  in  satisfaction,  of  it.  (1  Com.  D^.  Ac- 
cord.  C.  3  East,  257.  4  Bac.  Abr.  Release.  Cro.  Eliz. 
720.  1  Vin.  Abr.  Accord,  PL  37.  40.  1  DaUas,  420.  2 
Term  Rep.  24.  Pothier  on  Oblig.  by  EvanSy  385, 386,  367. 
n.  559.) 

The  only  question,  in  this  case,  is,  whether  this  agreement 
does,  in  iact,  extend  the  time  of  performance  of  the  condition 
'  of  the  bond.  It  is  not  expressly  said^  that  the  time  shall  be 
extended ;  it  is  left  entirely  to  inference  and  implication.  But 
this  cannot  be  done  by  implication  or  inference.  The  time  of 
performance  of  a  bond  or  covenant  can  be  enlarged  only  by 
an  express  covenant  under  seal.  If  the  intention  is  at  all  to  be 
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tf 'garded,  it  is  to  be  inferred,  that  they  did  not  intend  to  enlarge  NEW- YORK, 
tlie  time ;  for  there  is  nothing  in  the  agreement  that  made  it  ,*JjijJf?\, 
obligatory  on  the  defendant  to  cultivate  or  raise  the  hops.  Chahollr 

Agmn ;  can  a  subsequent  agreement  on  the  part  of  the  „  ^- 
obhgee,  be  set  up  in  bar  to  an  action  on  a  prior  bond,  where 
tiiere  has  been  no  breach  of  that  agreement  ? '  It  is  not  alleged, 
or  pretended,  that  there  has  been  a  breach  of  the  agreement 
on  the  part  of  the  plaintiff.  An  express  covenant  not  to  sue 
before  a  certain  day,  is  no  release,  bat  a  mere  covenant ;  and 
cannot  be  pleaded  in  bar,  though  it  may  postpone  the  action. 
{Deux  V.  J^erie9,  Cro.  Eliz,  *352.  1  Shower,  43.)  The  [  *  133  J 
cases  which  have  been  cited  by  the  defendant's  counsel,  are 
clearly  distinguishable  from  the  pre.sent.  It  is  begging  the 
question,  to  say,  that  the  new  agreement  hindered  tlie  ddend- 
ant  from  performing  the  condition  of  the  bond.  The  doctrine 
of  tender  and  refusal  has  no  application. 

Talcoi,  in  reply,  said,  that  it  was  safficient  for  the  defend- 
ant, if  the  agreement  enlarged  the  time  of  the  performance  of 
the  condition  of  the  bond.  By  this  agreement,  the  plaintiff 
engages  to  accept  the  hops,  and  to  endorse  the  price  of  a  cer- 
tain portion  of  them,  every  year,  on  the  bond,  during  the  term 
of  five  years,  until  it  was  paid.  It  could  not,  surely,  be  the 
meaning  of  the  parties,  that  the  plaintiff  might,  in  the  mean 
time,  sue  and  recover  on  the  bond.  He  might  have  his  action 
on  the  agreement.     (9  Mass.  Rep.  538.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
only  inquiry  in  thb  case  is,  whether  the  pleas,  or  either  of  them, 
are  sustainable.  The  replications  are  admitted  to  be  bad.  The 
RrsX  question  is,  whether  the  agreement  of  the  Idth  o(  April, 
1819,  extended  the  time  of  pajment  as  stipulated  in  the  con- 
dition of  the  bond ;  and,  if  so,  whether  such  agreement  can  be 
pleaded  in  bar.  The  only  thing  said  about  the  bond  now  in 
suit,  in  the  agreement,  is,  that  two  thirds  of  the  value  <^  the 
hops  delivered  in  any  one  year,  should  be  endorsed  on  the 
bond,  until  the  same  was  paid.  It  is  mere  matter  of  inference, 
that  the  plaintiff  was  to  forbear  suing  on  tlie  bond,  during  the 
live  years  within  which  the  defendant  was  to  deliver  the  plain- 
tiff the  hops,  raised  by  him  on  a  certaan  farm  mentioned  in  the 
agreement.  It  is  by  no  means  a  neoeteary  or  certain  inference, 
that  such  was  the  intention  of  the  parttes ;  and  as  the  parties 
have  not  stipulated  that  the  plaintiff  should  forbear  to  sue  on 
his  bond,  as  the  payments  became  due,  I  do  not  know  what 
right  we  have  to  say,  that  such  was  their  agreement.  Acoord- 
ing  to  the  Civil  Law,  die  intention  to  make  a  novation  should  be 
positively  declared,  without  which  there  can  be  no  novMon. 
Paikier  saya^that  in  the  jurisprudence  of  France,  this  principle 
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NEW-roRK,  *has  not  been  adopted  in  so  literal  a  manner  as  to  require,  tlai 
^[^'^^•^  the  creditor  should  always  declare,  in  precise  and  formal  terms, 
that  he  intends  to  make  a  novation;  it  is  sufficient  that  his 
intention,  in  whatever  manner  expressed,  should  be  so  evident 
as  not  to  admit  of  doubt ;  and  that  unless  the  intention  evidently 
appears,  a  novation  is  not  to  be  presumed.  (1  Evans*  Pothier, 
385,  386.)  If,  however,  it  were  to  be  admitted,  that  the  plain- 
tiff agreed  not  to  sue  for  his  debt  within  five  years,  the  term 
within  which  the  defendant  was  to  deliver  his  hops  to  the  plain- 
tiflT,  it  could  have  no  effect  in  this  case.  It  is  well  settled,  thnt 
a  covenant  never  to  sue  an  obligor,  may  be  pleaded  as  a  re- 
lease, to  avoid  circuity  of  action ;  but  a  covenant  not  to  sue  the 
obligor  for  a  given  time,  does  not  amount  to  a  defeasance,  and 
cannot  be  pleaded  as  such,  but  is  a  covenant  only,  for  the  breach 
of  which  the  obligor  may  bring  his  action.  (2  Saund,  48,  a. 
note  1 ,  and  the  cases  there  cited.)  The  utmost  that  can  be  made 
of  the  agreement,  if  we  infer  that  it  was  the  intention  of  the 
parties  that  the  plaintiff  should  receive  payment  of  the  bond  in 
hops,  at  the  price  stated,  is,  that  in  the  mean  time  the  plaintiff 
would  not  sue  on  the  bond.  The  principle,  theny  directly 
applies,  that  such  a  covenant  cannot  be  setup  in  bar  of  a  suit, 
even  in  violation  of  the  agreement. 

Judgment  for  the  plaintiff. 


Johnson  against  Daverne,  impleaded  with  Thorne. 

The  hand-  ASSUMPSIT  for  work  and  labor,  &c.  At  the  trial,  aftei 
ivriting  of  a  the  plaintiff  had  closed  his  evidence,  the  defendant  offered  in 
[  *  135  ]  evidence  two  receipts,  to  which  the  name  of  the  ^plaintiff  was 
party  to  a  re-  subscribed  ;  and  to  prove  them,  called  Campbell^  a  witness  who 
coipt,  may  be  had  been  sworn  for  the  plaintiff,  who  being  asked  if  he  knew 
proved  by  a  ^j^g  handwritinff,  answered,  that  he  had  never  seen  the  plaintiff 
has  never  seen  vv^rite,  but  that  he  had  had  dealings  with  him,  and  had  received 
him  write,  bat  promissory  notes  from  him,  which  had  been  paid,  except  one  ; 
who,  in  the  that  on  looking  at  the  receipts,  he  was  inclined  to  think  that 
deal^°  with  ^^?  signature  was  in  the  handwriting  of  the  plaintiff;  but  that 
him,  hoa  re-  this  opinion  was  founded  on  the  circumstances  he  huad  stated, 
ceived  his  not  from  his  having  seen  the  plaintiff  write ;  and  on  his  cross- 
Th ^'^^art^'haa  ^^sun^'^^^ti^^'*?  ^^  8*^^,  that  he  could  not  positively  state,  that  he 

paid  ;  if  the  witness  swears  affirmatively,  from  his  knowledge  derived  from  these  facts,  that  he  be- 
lieved the  signature  to  the  paper  produced,  to  be  the  proJMsr  handwriting  of  the  party. 

An  attorney  or  counsel  may  be  called  on  to  testify  to  a  collateral  fact  within  his  knowledge,  or 
to  a  fact  which  he  might  know,  without  being  entrusted  with  it  by  his  client. 

As  where  an  attorney  or  counsel,  after  the  commencement  of  a  suit,  without  any  communicatioa 
from  his  client,  acquires  a  knowledge  of  his  handwriting,  be  may  be  questioned  as  to  its  identity. 
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ntui  ever  seen  the  plaintiflf  write.     The  plaintiflf's  counsel  ob-  new -YORK, 
jected  to  the  sufficiency  of  this  proof,  and  the  objection  was  ^^^JJ?3^^^ 
allowed  by  the  Judge.    The  defendants'  counsel  then  called  L.,      Jounson 
the  attorney  and  counsel  for  the  plaintiff,  who  testified,  that  he     j.   /* 
was  acquainted  with  the  handwriting  of  the  plaintiff;  that  pre- 
vious to  the  commencement  of  this  suit,  and  his  retainer,  as 
Dttomey  and  counsel  for  the  plaintiff,  he  knew  nothing  of  the  * 
plaintiff,  or  of  his  handwriting ;  and  that  he  had  no  knowledge 
of  his  writing,  except  what  was  communicated  to  him  by  the 
plaintiff,  as  his  counsel  in  the  cause^  and  he  submitted  himself 
to  the  direction  of  the  Judge,  whether  he  was  bound  to  answer 
the  question  put  to  him ;  and  the  Judge  decided,  that  it  was 
not  proper  for  the  witness  to  answer  the  question  ;  and  the  jury 
found  a  verdict  for  the  plaintiff,  for  1,240  dollars, 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a 
new  trial. 

Caines,  for  defendant.  He  cited  2  Johns.  Cases,  214. 
Phillip's  Ev.  366.  3  Johns.  Cases,  203.  Phillip's  Ev.  103. 
4  Term  Rep.  431.     10  Mod.  41.     17  Johns.  Rep.  336. 

Talcot,  contra. 

Spencer,  Ch.  J.,  delivered  the  opinion* of  the  Court.  To 
prove  a  party's  signature,  it  is  not  indispensably  necessary  that 
the  witness  should  have  seen  him  write.  Phillips  (367)  gives 
ihe  true  rule:  "The  admissibility  of  the  evidence  *must  de-  [*136] 
pend  upon  whether  there  is  good  reason  to  believe,  that  the 
specimens,  from  which  the  witness  has  derived  his  knowledge, 
were  written  by  the  supposed  writer  of  the  paper  in  question." 
In  Titford  v.  Knott,  (2  Johns.  Cases,  214,)  it  was  held,  tliat 
the  signature  of  the  endorser  was  well  proved  by  a  person  who 
had  been  in  the  habit  of  seeing  his  correspondence,  and,  from 
that  circumstance,  believed  the  signature  to  be  his.  The  wit- 
ness in  this  case  had  received  the  plaintiff's  notes,  all  of  which, 
except  one,  had  been  paid  ;  the  payment  of  the  notes,  with  his 
signature  to  them,  unexplained,  was  a  full  admission,  that  he 
had  made  and  subscribed  them.  If,  then,  the  witness  had 
sufficiently  observed,  to  ascertain  the  distinctive  and  prevailing 
character  of  the  handwriting,  he  wajs  in  a  situation  to  identify 
the  plaintifl*'s  signature,  and  he  ought  to  have  been  asked,  if 
he  believed  the  plaintiff's  name  to  the  receipts  to  be  his  hand- 
^  writing  ;  if  he  had  answered  that  question  affirmatively,  then 
the  receipts  should  have  been  received  in  evidence.  The 
Questions  to  the  attornev  and  counsel  were  not  pushed  far 
enough.  If  he  knew  nothing  but  what  his  client  had  commu- 
nicated to  him,  he  could  not  oe  compelled  to  disclose  that ;  but 
if  he  became  acquainted  with  his  client's  signature,  in  any  other 

:i7 


136  CASES  IN  THE  SUPREME  COURT 

NEW -YORK,  manner,  though  it  was  subsequent  to  his  retainer,  he  was  bound 
May,  1821.  ^  answer ;  for  an  attorney  and  counsel  inay  be  questioned,  as 
BvcHAHAH  to  a  collateral  iact  within  his  knowledge,  or  as  to  a  hci  which 
V-  he  may  know,  without  being  entrusted  with  it  as  an  attorney 

in  the  cause.  (Brant  v.  Kline,  17  Johns.  Rtp.  338.  4  Term 
Rep.  431 :)  There  must  be  a  new  trial ;  the  costs  to  abide  the 
event  of  the  suit. 

New  trial  granted. 
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[•137]  ^'R.  AND  W.  Buchanan  against  Curry. 

It  if  not  OK  THIS  was  an  action  of  covenant,  on  a  contract  made  the 
lawfd  for  a  nth  of  February,  1812,  between  the  plaintiffs  and  defendant, 
■latT^o^'pay  a  ^Y  ^^^^^  ^^e  plaintiffs  engaged  to  deliver  to  the  defendant 
debt,  or  per-  eight  thousand  feet  of  oak  timber,  "  at  a  convenient  rafting 
form  a  con-  place,  on  any  of  the  Salmon  rivers,  Pike  creek,  or  on  the  St. 
tract  with^an  i^ffffence  river,  at  a  good  rafting  place ;"  "  to  be  delivered  in 
daring ^wa^^  ^^  ^^^  month  of  June  then  next,  at  any  of  the  aforementioned 
the  payment  places."  The  defendant  covenanted  to  pay  to  the  plaintiffs, 
orperformance  for  the  timber,  at  the  rate  of  one  shilling,  Halifax  currencv, 
Sent  o/ »ch  P^""  f«^^  ^<>  ^'^-  ^^ne  half  on  the  1st  of  March,  1812,  and  the 
alien  enemy  Other  half  on  the  delivery  of  the  timbfjr.  The  plaintiffs  averred 
withia  this  a  performance  on  their  part,  and  assigned  as  a  breach  of  the 
r"*t'  ^ba^^""  defendant's  covenant,  the  nonpayment  of  the  stipukited  price, 
been  made^  The  defendant  pleaded,  1.  Non  est  factum ;  2.  Payment  i>f 
fore  the  war.  the  One  half  of  the  price,  and  as  to  the  other  half,  that  the 
As  where  ^,  plaintiffs  did  not  deliver  the  timber,  &c. ;  3.  A  submission  and 
citiMn"'resid-  ^^'^''d,  dLC. ;  4.  Payment,  &c.  with  nt^ice  of  special  matter  to 
ing  in  this  be  given  in  evidence,  embracing  all  the  grounds  of  his  defence, 
state,  and  w,,  The  cause  was  tried  at  the  Franklin  Circuit,  in  June,  1820, 
^ri^Sr^Iih!  before  Mr.  Justice  Piatt. 

ject,  residing  in  To  prove  the  execution  of  the  contract,  a  witness  was  call- 
Canada,  en-  ed,  who  proved  the  handwriting  of  the  subscribing  witnesses, 
tered  into  a  ^j^q  of  whom  resided  in  Montreal,  and  that  the  other  who  had 
nth  of  **Fe6-  '^'^cd  w'^l^  ^^^  <^f  ^^^  plaintiffs,  in  FVanklin  county,  about  a 
ruary,  1812,  year  before  the  trial,  was  seen  by  the  witness,  just  setting  out 
with    c,    a  for  ffUliamstown,  in  Canada,  and,  as  the  witness  understood, 

Brittth    sub- 
ject, residing  in  Canada  for  the  delivery  of  timber,  &c.,  part  of  which  was  delivered  prior  to 
the  declaration  of  war,  of  the  1 8th  of  June,  1812,  and  the  residue  aflerwards,  on  the  SOth  of 
June,  1812,  to  tlie  agent  of  C,  at  the  place  sttpolated,  being  withm  the  United  States :  Held, 
that  such  a  completion  of  the  perfomiaace  of  the  contract  was  not  iUegaJ. 

Though  a  partner,  as  such,  cannot  bind  his  copartner  by  a  bond,  or  writing  under  sea),  to 
comply  with  an  award  ;  vet,  where  an  award  is  made  pursuant  to  a  submission  so  executed,  )y 
one  partner,  and  who,  afterwards,  accepts  the  amount  awarded  in  favor  of  the  partnership,  and 
endorses  a  receipt  in  full  on  the  award,  it  is  iofficient  to  bar  the  copartMnhip  daim  ;  fm-  it 
•perates  either  as  a  release  by  one  paitoer,  or  aa  ao  acooid  and  satisfactian. 
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had  removed  there  ;  that  the  witness  understood,  that  he  had  NEW-york, 
left  W,y  but  where  he  had  gone  the  witness  did  not  know,  nor  v^21^!^l^/ 
liad  he  seen  him  since.     The  ^witness  testified,  that  he  was    Bocharav 
well  acquainted  with  the  handwriting  of  the  defendant ;  and      ^^^; 
that  the  signature  to  the  contract  was  in  his  proper  hand« 
writing.    The  evidence  was  objected  to,  but  the  Judge  decided, 
that  it  was  sufficient  to  prove  the  contract. 

The  evidence  as  to  the  other  facts  in  the  case,  are  suificiently 
slated  in  the  opinion  of  the  Court,  as  delivered  by  Mr.  Justice 
Plait.  A  verdict  was  taken  for  the  plaintifi^  for  1,463  dollars 
and  77  cents,  subject  to  the  opinion  of  the  Couit,  on  a  case,  with  ; 
liberty  to  enter  a  verdict  for  the  defendant,  or  for  the  plaintiffs, 
for  such  sum  as  the  Court  might  direct,  and  with  leave  to  either 
party  to  turn  the  case  into  a  special  verdict,  or  bill  of  exceptions. 

Z.  it.  Shepherd^  for  the  plaintiff,  contended,  1.  That  the 
evidence  of  the  absence  of  the  subscribing  witnesses  to  the 
contract,  was  sufficient  to  authorize  proof  of  the  handwriting 
of  the  defendant,  by  another  witness.  S.  That  the  delivery 
of  the  tunber  was  proved,  to  iVtel  Livingston,  who  was  shown 
to  be  the  agent  of  the  defendant ;  and  that  this  delivery  was 
oo  the  Salnum  river,  below  the  French  MiUsy  and  within  the 
county  of  Franklin.  The  plaintiffs  began  to  deliver  it  on  the 
17th  of  June,  and  completed  the  delivery  on  the  30th  of  JunSy 
1812,  when  the  receipt  of  L.,  the  defendant's  agent,  was 
given,  for  the  remainder  of  the  timber,  agreeably  to  the  con- 
tract, to  which  it  refers. 

3.  Though  it  appeared,  that  Walter  Buchanan  and  the 
defendant  were  British  subjects,  residing  in  Canada,  and  jR. 
Buchanan,  a  naturaUzed  Atnerican  citizen,  residing  at  French 

Mills,  within  this  state  ;  yet,  admitting  the  fact  that  both  were  ^ 

alien  enemies,  they  had  a  right  to  appoint  an  agent  within  the 
United  States,  to  settle  their  affairs.  {Clark  \.  Marey,  10 
Johns,  Rep.  69.) 

4.  As  to  the  submission  andaward ;  the  bond  of  submission 
was  executed  by  fV.  B.,  one  of  the  plaintiffs  alone,  at  C,  in 
Upper  Catuida ;  and  one  partner  cannot  bind  his  copartner  by 
deed,  or  submission  under  seal.  Again ;  war  between  the  United 
States  and  Great  Britain  then  existed,  by  which  R.  B,,  the 
other  plaintiff,  and  the  defendant,  became  enemies  to  each 

other,  and  could  not,  therefore,  lawfully  ^contract.    Besides,  the       [  *  1 39  ] 
arbitrators  were  alien  enemies,and  could  make  no  award,  binding 
on  i?.  J3.     (Kjfd  on  Awards,Q42.    2 Mod.  228.     15  Johns. 
Rep.  57.    Griswold  v.  Waddington,  S.  C.    16  Johns.  Rep.  16. 
3  Johns.  Rep.  188.    2  Caines'  Rep.  254.   2  Johns.  Rep.  213.) 

ffheeler,  contra,  insisted,  1.  That  the  evidence  as  to  the 
ahaence  of  the  subscribing  witness,  who  resided  within  this 
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MEW- YORK,  State,  was  not  sufiicient.    2.  That  the  evidence  of  the  delivery 
.^^JJ^Jf^^  of  the  timber  was  not  sufficient.     There  wht  no  proof  of  any 
UvcHAKAic    delivery  to  the  defendant  himself.    The  declaration  of  war 


^  V*  on  the  18th  of  June,  1812,  and,  eo  instatUL  there  was  an  end 

to  all  further  transactions  between  the  parties.  A  delivery  of 
timber,  after  that  day,  was  unlawful ;  and  the  800  dollars  which 
depended  on  the  delivery  of  the  residue  of  the  timber,  cannot, 
therefore,  be  the  ground  of  an  action.  It  does  not  appear 
how  much  was  delivered  on  the  17th  of  Jtine,  but  the  delivery 
was  not  completed  until  the  30tli  of  Jutvt^  1812. 

3.  One  partner  may  submit  a  matter  to  arbitration,  so  as  to 
bind  his  copartner,  and  it  is  not  averred  in  the  pleadings  that 
the  submission  was  by  deed.  (3  Johns.  Rep.  68.  14  Johns. 
Rep.  387.  17  Johns.  Rep.  58.)  At  the  time  of  the  submis- 
sion one  of  the  partners  was  resident  in  the  United  StateSy  and 
the  other  in'  Canada.  Though  the  war  suspended  die  part- 
nership, it  did  not  sever  their  joint  interest  in  choses  in  adian. 
On  principles  of  commercial  policy  and  convenience,  one  part- 
ner ought  to  be  allowed  to  bind  his  copartner  by  submission  to 
an  award.  The  defendant  performed  the  award,  on  his  part, 
by  paying  the  sum  awarded  against  him;  and  the  plaintiffs 
acquiesced,  by  accepting  and  endorsing  it  on  the  award.  It  is 
now  too  late  to  object  to  the  award.  (2  Bos.  Sf  PuU.  338.  2 
Caines'  Rep.  254.  3.  Term  Rep.  454.  4  Term  Rep.  466.  8 
Term  Rep.  548.  15  Johns.  Rep.  57.  16  Johns.  Rep.  461. 
Kyd  on  Awards,  42.  382.)  There  is  no  express  authority 
which  says,  that  one  partner  cannot  bind  his  copartner  by  a 
submission  to  arbitration. 

[  *  140  1  *Platt,  J.,  delivered  the  opinion  of  the  Court. 

On  the  part  of  the  plaintiffs,  I  think  the  contract  was  duly 
proved,  and  also  that  they  delivered  the  quantity  of  timber  accord 
ing  to  contract,  viz.  to  the  defendant's  agent,  Niel  Livingsiony 
who  resided  during  the  spring  and  summer  of  1812,  at  French 
MillSj  in  the  county  of  Franklin.  The  evidence  to  establish 
such  agency  is  clear  and  satisfactory  ;  and  the  plaintiffs  proved 
a  re.ceipt,  in  the  following  words,  viz. :  ''  Salmon  River,  SOth 
June,  1812.  This  day  was  culled  by  John  Hursden,  the  re- 
mainder of  the  eight  thousand  feet  of  square  oak  timber,  agreea- 
ble to  JValter  and  Robert  Buchanan's  contract  with  John 
Curry,  bearing  date  the  11th  February,  1812,  and  was  exa- 
mined and  received  by  me,  according  to  my  advice  from  //'m.' 
Johnson,  Esq.  Niel  Livingston.^'  The  defendant  proved  by 
Joshua  T.  Cozens,  that  Walter  Buchanan  had  acknowledged 
to  him,  that  the  defendant  had  paid  the  advan<  o  money,  that 
is,  800  dollars,  payable  1st  March,  1812,  acordiug  to  contract. 
It  was  proved  that  Robert  Buchanan,  one  of  the'  plaintiffs, 
was  a  naturalized  American  citizen,  and  resided  at  Fi'enck 
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RRtls,  in  Franklin  county  :  and  that  Waller  Buchanan^  tlu  i?tv/.yo.\^ 
other  plaintiff,  and  the  defendant,  John  Curry,  were  BrilisK  ^^Ji^^*^**' 
subjects,  and  resided  in  Canada,  during  the  late  war.  ButHAhA. 

The  places  of  delivery  named  in  the  contract  are  so  general,  v- 

that  the  plaintiffs  had  an  election  to  deliver  the  timber  within  ^^^^' 
the  United  States,  or  in  Canada,  And  it  does  not  appear 
whether  it  was  actually  delivered  in  Canada,  or  in  the  Lniled 
States.  Nor  does  it  appear  how  much  of  the  timber  was  de- 
livered before  the  declaration  of  war,  (18tli  June,  1812,)  or 
how  much  afterwards,  A  part,  however,  to  complete  the  con- 
tract, was  delivered,  as  appears  by  the  receipt,  at  "  Salmon 
River,  on  the  30th  June,  1812." 

The  first  ground  of  defence  was,  that  the  war  dissolved  the 
contract ;  and  that  it  became  unlawful  to  fulfil  such  an  agree- 
ment between  the  defendant,  who  was  an  alien  enemy  residing 
in  Canada,  and  one  of  the  plaintiffs,  who  was  an  American 
citizen  resident  here. 

To  have  transported  the  timber  into  Canada,  pursuant  to 
the  contract,  during  the  war,  would  have  been  unlawful :  *and  [  ♦  141  | 
so  far,  the  contract  was  dissolved,  or  restrained,  by  the  change 
from  peace  to  war.  But,  upon  the  supposition,  which  is  well 
warranted  by  the  proof,  that  the  defendant,  an  alien  enemy 
residing  in  Canada,  had  an  agent  resident  at  French  Mills, 
within  the  United  States,  who  received  the  timber  due  on  this 
contract,  during  the  war,  at  places  within  the  United  States, 
I  see  nothing  unlawful  or  inconsistent  with  the  duty  of  alle- 
giance, in  the  mutual  performance  of  the  contract,  in  such  a 
manner,  during  the  war.  If  such  a  contract  had  been  entered 
into  during  the  war,  it  would  have  been  illegal  and  void.  But 
this  agreement  appears  to  have  been  made  before  the  war,  in 
good  faith,  and  according  to  the  usual  course  of  business. 
There  is  no  ground  for  the  position  taken  by  the  defendant's 
counsel,  that  it  was  unlawful  for  the  contracting  parties  volun- 
tarily to  carry  this  prior  agreement  into  effect,  by  delivering 
and  receiving  the  timber  within  the  United  States,  during  the 
war.  The  war  suspended  the  remedy  by  suit  on  the  contract ; 
but  it  is  not  unlawful,  voluntarily  to  pay  debts,  or  perform  con- 
tracts to  alien  enemies,  if  the  payment  be  made,  or  the  duty 
be  performed  in  our  country. 

The  rule  is  founded  in  public  policy,  which  forbids,  during 
war,  that  money,  or  other  resources,  shall  be  transferred,  so  as 
to  aid  or  strengthen  our  enemies.  The  crime  consists  in  ex- 
porting the  money  or  property,  or  placing  it  in  the  power  of 
the  enemy ;  not  in  delivering  it  to  an  alien  enemy,  or  his  agent, 
residing  here,  under  the  control  of  our  own  government. 

Suppose  an  American  citizen,  previous  to  the  war,  had 
contracted  to  furnish  a  quantity  of  flour  or  cotton  to  a  British 
merchant,  to  be  delivered  to  his  agent  at  the  port  of  New^ 
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NEW. YORK,  York;  would  a  declaration  of  war  betweas  the  two  nations, 
J^^J[;Jf^J^  render  it  unlawful  to  fulfil  the  contract  ?   I  think  not-    In  such 
BUCRA5AK    ft  case,  the  interests  of  commerce  are  perfectly  conpatible  with 
l'^^       the  rights  of  war  ;  and  public  policy  does  not  forbid  tlie  trans- 
fer.    None  of  the  authorities  cited,  support  the  doctrine  con- 
tended for  by  the  defendant  on  that  point. 
In  the  case  of  Clarke  v.  Storey ,  (10  Johns.  Rep.  69,)  it 
[  *  142  ]       was  decided,  that  an  alien  resident  in  the  United  Stntes,  *diiT 
ing  a  war  between  his  country  and  the   Untied  StaieMy  may 
sue  and  be  sued,  as  in  peace.    If  he  may  sue,  a  fortiori,  he  may 
receive  payment  without  suit.     Emerigon,  (1  Traii.  des  Ass. 
567,)  says,  "  Les  creances  que  Tetranger  a  chez  nous,  lors  de 
la  declaration  de  guerre,  subsistent  en  leur  entier.     S'ii  est 
force  de  se  retirer,  il  lui  est  loisible  de  laisser  sa  procuration  a 
uu  ami  pour  exiger  ce  qui  lui  est  du,  et  pout  actionner  se:$ 
debiteurs  en  justice."     In   Conn  v.  Penn,  and  Deniston  fy 
SPGref^or  v.  imbrickj  (Circuit  Court  of  U.  S.  Pennsylvania,) 
Judge  fVashington  decided  that  debts  might  be  paid  to  the 
agent  of  an  alien  enemy  residing  Kere,  but  that  no  remittance 
could  be  made  during  war. 

The  defendant,  also,  relies  upon  a  submissiofi  and  awards 
to  bar  this  suit.  It  appears,  that  on  the  7th  day  of  Aprils 
1813,  (during  the  war,)  at  Cornwall,  in  Upper  Canada, 
Walter  Buchanan  (one  of  the  plaintiffs)  entered  into  formal 
bonds  of  submission  to  arbitration,  with  the  defendant,  of  all 
matters  in  difference  between  these  plaintiffs  and  the  defend- 
ant, embracing  the  very  claim  now  before  us.  Walter  Buchan^ 
an  signed  and  scaled  the  arbitration  bond,  for  Robert  Buchan- 
an^  as  well  as  in  his  own  right ;  Robert  then  being  a  citizen 
of  the  United  States,  and  resident  here.  An  award  was  made 
pursuant  to  the  submission,  on  the  7th  of  April,  1813 ;  where- 
by the  d(}fendant,  John  Curry,  was  required  to  pay  to  the 
plaintiffs,  on  account  of  this  timber,  seventy-three  pounds,  six- 
teen shillings,  lawful  money  of  Upper  Canada,  on  or  before 
the  1st  of  June  then  next.  The  defendant  gave  in  evidence  a 
receipt,  endorsed  on  the  award,  in  these  words,  viz :  "  Received, 
Montreal,  20th  July,  1813,  from  Mr.  John  Curry,  seventy- 
four  pounds,  seven  shillings,  three  pence,  it  being  the  amount 
of  this  award,  with  interest.  Walter  Buchanan." 

To  this  award  the  plaintiffs'  counsel  objects,  first,  that  on 
the  authority  of  Griswold  v.  Waddington,  (15  Johns.  Rep. 
67,)  the  war  dissolved  the  partnership  between  Walter  and 
Robert  Buchanan ;  and,  2dly,  that  Walter  could  not,  as  part- 
ner, seal  a  bond  of  submission,  so  as  to  bind  his  copartnei 
Robert,  and  that  no  special  authority  for  that  purpose  was 

fiven,  or  could  be  given,  by  Robert  to  Walter,  during  tlie  war 
n  my  judgment,  these  objections  are  i  ot  well  founded.     Al- 
[  *  1 43  J        though  the  war  dissolved  the  partnership,  yet  the  *efrect  wan 
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no  greater  than  if  the  partnership  had  been  dissolved  by  the  NEW-TORK, 
mutual  agreement  of  the  partners.  In  that  case,  neither  of  ^J^^5lJJ^^ 
them  could  any  longer  *make  any  new  contract  to  bind  the  buchahait 
other ;  but  either  of  the  former  partners  would  have  a  right  to  ^^v- 
receive  paymeat,  or  settle  the  concenis  of  the  partnership. 
The  dissdution  is  prospective  merely.  It  is  true,  that,  strictly 
•peaking,  one  partner  cannot,  as  such,  bind  his  copartner  under 
seal,  to  comply  with  an  awaitl.  And  it  is  clear,  that  Robert 
Buckanmi  is  not  bound  by  this,  technically,  as  an  awards 
But  I  think  it  has  the  effect  of  extinguishing  all  claims  on  be* 
half  of  these  piaintiflfs  arirang  out  of  that  contract.  There  was 
a  claim  for  money  due  on  the  contract,  as  the  {N-ice  of  the  tim* 
ber.  WaUer  Buchanan^  and  the  defendant,  being  together  in 
Canada,  could  not  adjust  it ;  and  in  order  to  determine  the 
true  balance,  they  agreed  to  submit  the  question  to  arbitration. 
The  arbitrators  reported  a  sum  as  due  upon  the  contract ;  and 
the  acting  partner  there  agreed  to  accept  it,  and  gave  a  receipt 
on  the  back  of  the  award,  declaring  that  he  was  satisfied  with 
diat  adjustment  of  the  claim.  Now,  it  is  clear,  that  the  award 
is  binding  on  Walter  Buchanan,  whatever  may  be  its  efiect  as 
to  Robert.  In  Stran^ord  v.  Green,  (2  Mod.  228,)  the  Court 
said,  "  the  defendant  may  undertake  for  his  partner  ;  and  hav- 
ing engaged  for  himself  and  his  partner,  to  perform  the  award, 
notwithstanding  the  partner  is  not  bound ;  yet  if  he  refuses,  it 
is  a  breach  of  the  defendant's  promise."  {Kyd  on  Awards, 
42.)  I  think  Robert  is  also  concluded  by  that  award,  after 
payment  of  the  sum  awarded,  considering  it  as  a  compromise, 
or  liquidation  of  the  claim,  which  Walter  was  authorixed  to 
make,  in  virtue  of  his  general  authority  as  partner  in  that  con- 
tract. Here  had  not  only  been  an  award,  but  the  sum  awarded 
as  a  fall  satisfaction  for  the  timber,  has  been  accepted  as  such  by 
WaUer  Buchanan.  If  all  tins  had  been  done  without  sealing  • 
die  submission,  it  would  undoubtedly  have  concluded  Robert, 
as  well  as  WaUer.  The  partnership  demand  would  have  been 
extinguished ;  and,  as  it  regards  this  suit^  I  think  the  effect  is 
the  same,  whether  the  final  balance  due  on  the  contract  was 
liquidated  and  paid  by  mutual  agreement  of  the  defendant  vcith 
one  of  the  partners,  or  through  the  intervention  *of  arbitrators.  |  *^  1 44  | 
It  operates  in  the  nature  of  a  release  by  one  partner,  or  as  an 
accord  and  satisiaction.  In  Bacon  v.  Jjubarry,  (1  Salk.  70,) 
Holt,  Ch.  J.  said,-"  that  money  paid  and  accepted,  in  pursu- 
ance of  a  void  award,  might  be  pleaded  or  taken  as  an  accord 
with  satisfaction.''  In  my  view,  therefore,  it  is  immaterial, 
whether  the  bonds  of  submission  were  duly  proved  at  the  trial 
or  not  The  receipt  of  Walter  Buchanan,  on  the  award,  is  m 
itself  sufficient  to  bar  this  clium. 

We  are  of  opinioB,  that  the  defendant  is  entitled  to  judg- 
qient.  Judgment  for  the  defendant. 
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NEW- YORK, 

May,  1821. 

juoAH  JuDAH  against  Harris. 

V. 

THIS  was  an  action  of  assumpsit,  on  a  promissory  note, 
noie^'^'paTbil  tried  at  the  CAenan^o  Circuit,  in  June,  1820,  before  Mr.  Chief 
*'iii  bank  notes  Justice'^S^enceT.  The  declaration  was  against  the  defendant,  as 
current  in  the  the  third  endorser  of  a  note  made  by  P,  BandaUy  dated  Aiw- 
tw  ""^^b"";!  wicA,  March,  13,  1818,  for  415  dollars  22  cents,  payable  "  at 
negotiable  note  the  Branch  Bank  of  the  Manhattan  Company,  in  the  village 
within  the  «ta-  of  Utica,  in  the  bank  notes  current  in  the  city  of  New-  York^ 
lute,  (a)  fQf  value  received." 

At  the  trial,  the  note  was  proved,  and  read  ;  and  evidence 
was  given  as  to  the  notice  to  the  defendant,  of  the  nonpay* 
ment,  which  it  is  unnecessary  to  state.  The  jury  found  a 
verdict  for  the  plaintiflT,  subject  to  the  opinion  of  the  Court,  on 
a  case  made. 

Collier,  for  the  plaintiflT.  He  cited  Keith  v.  JoneM,  9  JohnB. 
Rep,  120.  1  Burr.  Rep.  459.  1  Johns.  Cases,  231.  4 
Mass.  Rep.  245.  Chitty  on  Bills,  340.  12  Johns.  Rep. 
226.  395. 

Foot,  contra. 

*  Wood  WORTH,  J.,  delivered  the  opinion  of  the  Court.  The 
note  in  question  was  payable  "  in  bank  notes  current  in  the 
city  of  NeiV'  York.^^  On  the  argument,  it  was  contended,  that 
this  was  not  a  negotiable  promissory  note,  within  the  statute. 

In  Keith  v.  Jones,  (9  Johns.  Rep.  120,)  it  was  held,  that 
a  note  payable  in  York  state  bills  or  specie,  was  the  same  thing 
•  as  being  made  payable  in  lawful  current  money  of  the  state ; 
for  the  bills  mentioned,  mean  bank  paper,  which  is  here,  in 
conformity  with  common  usage,  regarded  as  cash.  Lord  Mans^ 
field,  in  Miller  v.  Reid,  (1  Burr.  457,)  observed,  "  that  these 
notes  are  not  like  bills  of  exchange,  mere  securities,'  or  docu- 
ments for  debts,  nor  are  so  esteemed ;  but  are  treated  as  money, 
in  the  ordinary  course  and  transactions  of  business,  by  the 
general  consent  of  mankind ;  and  on  payment  of  them,  when 
a  receipt  is  required,  the  receipts  are  always  given  as  for  money, 
not  as  for  securities  or  notes." 

In  Handy  v.  Dobbin,  (12  Johns,  Bep.  220,)  it  was  decided 
that  bank  bills  could  be  levied  on  by  execution,  and  that  they 
are  treated,  civiliter,  as  money.  In  the  case  cited,  it  did  not 
appear  what  description  of  bills  had  been  attached,  but  there 
(^an  be  no  doubt  that  all  current  bank  paper  was  intended  by 
the  Court.     The  same  general  expressions  are  used  in  Holmes 

(a^  Vide  Leiber  v.  Goodriekt  6  Ce%Den*s  Rep,  186. 
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y.  Nuncaster ;  (12  Johns.  Rep.  396;)  and  in  Manny.  The  new- York, 
Executors  of  Mann,  (1  Johns.  Ch.  Rep.  231,)  the  present  J^^![:j^ 
Chancellor  says,  that  "  the  word  money  may  be  extended  to       Judah 
bank  notes,  when  they  are  known  and  approved  of,  and  used  ^' 

in  the  market  as.  cash." 

But  it  is  urged  by  the  defendant's  counsel,  that  bills  of  New- 
Jersey  might  be  tendered  to  satisfy  this  note,  and  that  they 
cannot  be  considered  as  money,  unless  their  circulation  be  co- 
extensive with  the  state. 

The  principle  laid  down  in  Jones  y.  FaUs,  (4  Mass.  Rep. 
245,)  is  applicable  to  this  case :  ^^  Th%  Court  must  .take  notice, 
in  common  with  the  People,  that  bank  notes  derive  their  value, 
not  only  from  the  certainty,  but  the  facility  of  payment :  con- 
sequently, that  a  man  in  trade  in  Boston,  holding  a  bill  issued 
by  a  bank,  at  a  distance  from  Boston^  can  less  easily  obtain 
payment,  than  he  could,  if  the  issuing  bank  was  near  to  him : 
and  that  a  different  facility  of  procuring  *payment  may  create  f  *  146  ] 
a  difference  in  tlieir  value ;"  it  was  therefore  held,  that  the 
import  of  the  words,  "foreign  bills,"  was  not  cash,  but  some- 
thing differing  in  value  from  cash.  So,  in  the  present  case, 
the  Court  will  take  notice,  that  notes  current  in  the  city  of 
Kew-  York,  arc  of  cash  value  throughout  the  state,  and  -are 
distinguished,  by  those  words,  from  other  bank  notes  which  are 
received  at  a  discount,  and  hence  it  is  immaterial,  whether  the 
notes  of  banks  in  other  states  might  be  tendered  in  payment, 
provided  they  were  current  in  the  city  of  New-  York ;  in  that 
case,  they  are  considered  cash,  equally  with  the  current  bills 
of  this  state.  From  authority,  I  cannot  perceive  any  objection 
to  the  note  in  question.  It  would  have  been  a  note  underHhe 
statute,  if  payable  in  bank  notes  generally  ;  consequently,  it  is 
valid,  as  such,  when  confined  to  a  species  of  bank  paper  of 
known  cash  value.  At  the  trial,  testimony  was  introduced,  for 
the  purpose  of  showing  that  due  diligence  had  not  been  used 
to  charge  the  endorser,  but  it  was  not  made  a  point  on  the 
argument ;  on  looking  into  the  case,  there  appears  to  be  no 
ground  for  making  that  a  question.  We  are,  therefore,  of 
opinion,  that  tlie  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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NEW-VORK, 

May,  1821. 

EjtRLT  *Early  agaifist.  Mahojt, 

V. 

Mahoh.  this  was  an  action  of  assumpsit^  tried  at  the  Delaware 

yJV^  *C5rcuit,  in  June,  1820,  bdbre  Mr.  Chief  Jastice  Spencer. 
rant  of  attor-  '^^^  plaintiff  lent  the  defendant  certain  sums  of  mcmej,  foi 
ney  had  been  which  the  defendant  gave  a  bond  and  warrant  of  attorney,  in 
given  as  seen-  which  bond  was  included  usurious  interest  on  the  money  lent. 
"^nrionrioa^  ^  judgment  was  entered  up  on  the  bond,  in  the  Court  of  Com- 
ftnd  judgment  mon  Pleas  of  Ddaware  county ;  and  the  Court,  afterwards,  on 
entered  up  on  motion  for  that  purpose,  set  aside  the  judgment  on  the  ground 
**h*  h  ^^'  ^^  usury.  The  def^idant,  afterwards,  promised  to  pay  the 
Mide  ^y"  tl^  plaintiff  the  original  sum  actually  borrowed,  but  not  the  usuri- 
Court  on  the  ous  interest  contained  in  the  bond.  On  this  promise,  the  pre* 
application  of  sent  suit  was  brought.  At  the  trial,  the  plaintiff  produced  the 
w^^*^*°after-  ^^^  *^^  "^^»  which  had  also  been  given  by  the  defendant, 
wards,  pro-  ^^^  offered  to  deliver  them  up,  to  be  cancelled, 
miaed  to  pay  The  Chief  Justice  was  of  opinion  that  the  actual  money  lent, 
the  original  ^j^g  ^  sufficient  consideration  to  support  the  promise  of  repay- 
actually^  lent"*  '"^'^^  though  the  Securities  taken  were  usurious  and  void  ;  and 
in  an  action  of  the  jury,  under  his  direction,  found  a  verdict  for  the  plaintiff, 
Msumpsit,  on  for  569  dollars  and  84  cents,  subject  to  the  opinion  of  the  Court, 
this    promiw,  on  a  case  to  be  made. 

It  was  held, 
that,  notwith- 
standing the  Sherwood y  for  the  plaintiff:  1.  The  bond  being  void,  foi 
usurious  seen-  usury,  the  original  debt  was  not  thereby  merged.  (1  C  kitty 
actoilly^Te^i  ^*-  ^'  ^  Sound.  295.  a.  6  Eaet,  241.)  By  the  act  to 
remained  a  prevent  usury,  (1  N,  R.  Id,  64,  [6])  all  securities,  4&c.  taken 
debt  in  equity  upon  usuTy,  are  "  Utterly  void."  In  Philips  v.  CockyanSy  (3 
^lice,  "^^  Camp.  N.  P.  Rep.  1 19,)  Lord  EUenborough  said,  that  if  there 
was  a*  Buffi-  ^^^^  once  a  valid  subsisting  debt,  it  cannot  be  destroyed  by  a 
cient  consider  Void  security.  So,  in  Gray  v.  Fowler,  (1  H.  Bl.  464,)  it  was 
ration  to  sup-  decided  that  a  bona  fide  debt  was  not  destroyed^  by  being 
U^,  «!!Lm^-I  mixed  with  an  usurious  contract  relating  to  it.  Whore  an 
of  repayment,  annuity  and  a  judgment  entered  up  on  a  bond  and  warrant  of 
(<i)  attorney  given  for  its  security,  were  set  aside,  at  th^  instance 

[  *  148  ]  of  the  grantor,  as  beii^  void  within  *the  annuity  act,  the  grantee 
And  the  de-  ^^  allowed  to  recover  back  his  money,  in  an  action  of  aesump* 
fendant  is  not  sit.  (Scurfield  V.  Gowlcnd,  6  East,  241.)  The  counsel  cited 
allowed  to  o!h  also,  White  V.  Cuyler,  6  Term  Rep,  176.  1  Term  Rep.  648. 
irJ *  juimeni  ^^^g^^  V.  fflieeUr,  1  Camp.  N.  P.  165,  note.    Id,  137.     Cow- 

was  set  aside,  the  bond  still  remained  valid,  contrary  to  the  decision  of  the  Court,  and  his  own  admis- 
sion ;  but  the  plaintiff  is  entitled  to  judgment  on  the  new  promise  of  the  defendant,  on  stipulating 
to  bring  into  Court,  and  cancel  the  bond  and  warrant  of  attorney,  or  usurious  securities. 

va)  Vide  Rice  v.    Welling,  5    WendelV$   Rep,  598.     Reed  t.   SmUh^  9 
Cawen'i  Rep,  647.     MUler  v.  Watson,  6  Ibid.  195. 

(fr)  1  Rev,  Stat  772. 
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per  J  644.     1  Lord  Baym.  389.     2  Vesey^  567.    2  Bro.  C  C  new-york 

649.    2  DaUm,  92.     In  Barnes  and'  ono^Aer  v.  Headley,  (2  *•»>'  ^«^^* 

Tatin^.  l^^O  where  usmious  securities  given  for  a  loan  were,  earlt 

by  the  mutual  consent  of  the  parties,  destroyed,  and  the  bor-  v. 

rowers  then  agreed  to  pay  the  money  actually  lent,  with  the  *'*»^* 
legal  interest,  &e  Court  of  C.  P.  held,  that  the  promise  to  pay 
was  founded  on  a  sufficient  consideration,  and  binding. 

Sudam,  contra.  The  plaintiff  comes  here  to  prove  his  own 
usurious  contract,  and  a  violation  of  the  statute,  in  order  to  lay 
a  foundation  for  his  action.  The  cases  cited,  merely  show, 
that  where  the  parties  to  an  usurious  transaction,  will,  volun- 
tBiily,  give  up  or  destroy  the  usurious  securities,  and  make 
a  new  agreement  to  pay  what  is  honestly  and  legally  due,  the 
new  contract  shall  stand.  (Botsfard  v.  Sandfardy  2  Day^a 
Con.  Bep.  276.  284,  per  Gowd,  J.)  The  plaintiff  cannot  keep 
the  usurious  bond,  and  hold  the  defendant  to  his  promise  to 
pay  the  debt  which  is  legally  due.  The  securities  tainted  with 
usury,  should  have  been  given  up,  at  the  time  the  new  promise 
was  made.  Here  the  plaintiff  did  not  offer  to  surrender  the 
bond,  until  the  trial.  Usury,  at  the  common  law,  was  an  of- 
fence punishable  by  fine  and  imprisonment ;  it  was  considered 
as  an  act  of  moral  turpitude,  (a) 

Sherwoody  in  reply,  said,  that  the  cases  which  he  had  cited 
would  show  that  the  Courts  did  not  consider  usury  as  malum 
in  ee,  but  merely  as  malum  prohibUum.  That  in  Scurfield  v. 
Gowland,  the  Court  of  K.  B.  did  not  consider  the  giving  up 
the  bond  or  usurious  securities,  as  the  consideration  for  the  new 
promise ;  but  the  original  debt  or  money  actually  lent. 

•Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  [  *  149  J 
There  are  two  questions  presented  by  the  case  :  1 .  Whether, 
when  money  has  been  lent  upon  an  usurious  contract,  and  the 
contract  is  afterwards  vacated,  there  yet  exists  such  a  moral 
and  equitable  duty  on  the  part  of  the  borrower,  that  a  subse- 
quent promise  by  him  to  pay  the  money  actually  lent,  can  be 
enforced  at  law,  in  an  action  founded  on  the  promise  ?  2. 
Whether  we  are  to  consider  the  ori^nal  usurious  contract,  in 
this  case,  as  put  out  of  question,  either  on  the  ground  of  its 
beii^  void,  or  on  tlie  ground,  that  the  judgment  has  been 
vacated  ? 

1.  The  case  of  Barnes  v.  HeaMey,  (2  Taunt.  Bep,  182,) 
contains  all  the  authorities  and  decisions  in  the  Britieh  Courts, 

(a)  Vid6  8  hut.  160.  "Usarj,"  nys  Loni  Coke,  «  m  directly  against  the 
law  of  God  ;  and  the  reason  wherefore  it  waa  permitted  by  the  law  of  God,  from 
■u  Hebrew  to  an  mfidel,  was,  because  it  was  a  mean  either  to  exterminate  or  to 
depauperate  them."  **  Usury  is  not  only  against  the  bw  of  God  •'ind  the  laws  of 
the  reahn,  bat  against  the  bw'^of  nature." 
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VF.w-YORF,  on  ti*e  m.v  p>^u  ;  aau,  in  my  opinion,  places  the  validity  of 
May,  1821.      ^^^  pr.-»miSv ,  and  the  suiSciency  of  the  consideration,  beyond 

'**EariT*''  Jid.iubt.  In  that  case,  tho  original  security  was  confessedly 
;^^^  c»>uriou8  ;  it  was,  by  mutual  oonsent,  delivered  up  and  cancell* 
ed,  ciid  the  borrowed  promised  to  repay  the  principal  and 
interest ;  and-  it  was  decided,  that  the  plaintiffs  were  entitled 
to  recover  the  principal  and  legal  ikitercst.  It  was  an  issue  out 
of  Chancery,  and  the  Judges  merely  certified  the  result  of  their 
decision,  without  giving  their  reasons  at  large.  It  has  been 
repeatedly  decided  in  this  Court,  that  en  equitable  or  mora) 
duty  is  a  sufficient  consideration  for  aa  actual  promise  to  pay. 
In  Hawkea  v.  Saunders,  {Cowp,  289,)  BuUer,  J.  said,  "If 
such  a  question  were  stripped  of  all  auihoilty,  it  would  be  re- 
solved, by  inquiring,  whether  law  were  a  rule  of  justice,  or 
whether  it  was  something  that  acts  in  direct  contradiction  to 
justice,  conscience,  and  equity  ;  but  (he  added)  the  matter  has 
been  repeatedly  decided."  I  cohsider  it  entirely  settled,  that 
notwithstanding  the  security  be  usurious,  the  mohcy  lent  is  a 
debt  in  equity  and  conscience,  and  ought  to  be  repaid.  This 
principle  has  long  been  acknowledged,  and  acted  upon  in 
Courts  of  equity.  (2  Vesejfy  567.  2  Brown's  Ch.  Cas.  649.) 
In  the  latter  case,  upon  an  application  to  set  aside  a  judgment 
tainted  with  usury,  it  was  decided,  that  it  could  be  displaced 
only  by  doing  what  was  just,  and  that  it  must  stand  for  ihe 
money  actually  paid,  with  legal  iaterest.  In  Rogers  v.  Bath- 
bwn,  (1  Johns,  Ch,  Cos.  367,)  the  Chancellor  pronounced 

f  *  150  ]  ♦it  to  be  a  settled  principle,  that  he  who  seeks  equity,  must  dn 
equity  ;  that  if  the  borrower  came  into  that  Court  for  relief 
against  his  usurious  contract,  he  must  do  what  is  right,  as 
between  the  parties,  by  bringing  into  Court  the  money  actuuhy 
advanced,  with  the  legal  interest ;  and  that  then  the  Court  would 
lend  him  its  aid,  as  against  the  usurious  excess.  The  statu tt 
to  prevent  usury,  (1  N,  R,  L,  64,)  after  regulating  the  rate  of 
interest,  and  forbidding  a  higher  rate  than  seven  per  cent,  per 
annum,  to  be  taken,  declares,  that  all  bonds,  bills,  notes,  con- 
tracts, and  assurances  upon,  or  for  any  usury,  by  which  there 
shall  be  reserved  or  taken,  or  secured,. or  agreed  to  be  reserved 
or  taken,  above  seven  per  cent,  shall  be  utterly  void.  This 
provision  of  the  statute  relates  w  holly  to  the  contract ;  and  it 
makes  that  entirely  void.  Hence,  it  has  been  frequently  held, 
that  where  there  was  an  antecedent  valid  debt,  and  a  security 
was  given  by  the  debtor,  reserving  illegal  interest  so  as  to  be 
usurious,  that  the  security  being  void,  the  preexisting  debt 
might  be  recovered,  if  even  the  security  was  one  of  a  higher 
nature.  (3  Camp,  N.  P.  119.  1  Hen,  Bl.  Rep,  46-2.)  I 
do  not  mean  to  say,  that  in  this  case^  the  plaintiff  can  recover, 
on  the  ground  that  the  defendant  has  had  his  money,  and  the 
bond  he  took  for  it  was  void;  and,  that,  tlierefore,  he  can 
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maintain  an  action  on  the  implied  assampsit.     Here  the  lend-  new-york 
ing,  and  the  usurious  agreement,  were  cotemporaneous  acts;  sj^^^^^}^^^ 
the  usury  infected  the  whole  transaction  ;  but  I  do  say,  in  the       Earlt 
words  of  Mr.  Justice  Lawrence^  ''  the  usury  could  not  anni-«         ^• 
liilate  the  sum  of  money  itself,  nor  the  fact  of  the  receipt  of 
the  money ;"  and  it  does  not  admit  of  a  doubt,  that  the  de- 
fendant having  had  the  plaintiff's  money,  without  any  conside- 
ration or  security,  but  a  void  bond,  the  promise  subsequently 
to  repay  this  money,  was  founded  on  a  moral  and  equitable 
duty.     In  Fitzrojf  v.  GfimUtm,  (1  Term  Bep*  153,)  in  trover 
for  goods  which  had  been  pledged  for  money  advanced  on  an 
usurious  contract,  it  was  held,  that  to  entitle  the  plaintiff  to  re- 
cover, it  was  necessary  to  prove  a  previous  tender  of  the 
money  actually  due.     This  was  a  recognition  by  a  Court  of 
law,  of  the  principle  adopted  in  Courts  of  equity,  that  although 
the  contract  was  void,  there  was  yet  a  subsisting  *duty  on  the       [  *  151  | 
part  of  the  borrower.     It  is  observable,  too,  that  the  plaintiff 
has  not  committed  an  act  which  is  malum  in  se^  but  malum 
prohibitum  merely ;  and  this  distinguishes  this  case  from  giv- 
ing  money  to  one  to  commit  a  crime.    In  such  case,  it  could  not 
be  recovered  back,  even  upon  a  promise  to  restore  it ;  and,  it 
is  to  be  borne  in  mind,  that  the  present  contract  is  free  from 
usury. 

2«  Upon  the  second  point,  the  case  shows,  that  the  contract 
was,  that  a  bond  and  warrant  of  attorney  were  to  be  given  to 
secure  the  loan,  and  they  were  given  accordingly.  Judgment 
was  entered  up  by  virtue  of  the  warrant,  and  that  judgment 
has  been  set  aside  ;  the  Court  which  set  aside  the  judgment, 
did  not,  however,  pronounce  the  bond  to  be  void.  The  case 
of  Scurfidd  v.  Gowland,  (6  East,  241,)  bears  strongly  on  this 
part  of  the  subject  In  that  case,  the  defendant  bad  granted 
to  the  plaintiff  an  annuity  secured  by  a  deed,  bond,  and  war- 
rant of  attorney,  on  which  judgment  was  entered.  The  defend- 
ant applied  to  set  aside  the  judgment,  for  a  mistake  in  the 
memorial,  and  to  have  the  securities  cancelled.  The  Court 
set  aside  the  judgment,  but  made  no  order  as  to  the  deed  or 
bond,  and  there  was  no  proof  of  any  offer  to  cancel  them. 
The  plaintiff  brought  an  action  for  money  had  and  received, 
to  recover  the  money  advanced,  and  the  objection  was  taken, 
that  assumpsit  would  not  lie,  the  plaintiff  still  having  his 
remedy  on  his  bond  and  deed.  Lord  EUenborough  held,  that 
the  plaintiflT  had  contracted  for  an  entiFC  assurance,  consisting 
of  several  securities,  that  the  defendant  had  taken  away  one 
of  his  securities,  and,  therefore,  the  consideration  for  the 
money  had  failed ;  and  the  Court  gave  judgment  for  the  plain- 
tiff. I  think,  however,  that  the  positions  advanced  by  the 
counsel  are  more  forcible  than  the  reasons  given  by  the  Court. 
They  urged,  that  the  defendant  having  elected  to  set  aside  the 
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NEW- YORK,  annuity,  and  the  Court  having  pronounced  judgment  upon  itP 

*J2!!2^  illegality,  and  vacated  the  warrant  of  attorney  and  judgment 

Earlt       given  to  secure  it,  it  was  not  competent  to  the  defendant  to 

V.  set  up  the  objection,  upon  the  ground,  that  the  annuity  was 

▲Heir.      g^ii  g^^m.^^  i^y  subsisting  instruments,  the  illegality  of  which 

had  been  declared;  and  that  it  was  nugatory  to  oblige  the 

plaintiff  to  bring  his  action,  in  the  first  instance,  on  the  bond 

[*152]       *or  deed,  to  put  the  defendant  to  plead  the  special  matter, 

and  to  show  they  were  void  under  the  annuity  act,  in  order  to 

enable  the  plaintiff,  afterwards,  to  bring  his  action  to  recover 

the  money  advanced. 

This  appears  to  me  to  be  conclusive  reasoning,  and  directly 
applicable  to  this  case.  The  defendant  has  procured  the  judg- 
ment entered  on  the  bond  to  be  set  aside,  on  the  ground,  that 
the  bond  was  void  for  usury ;  and  he  has  thus  deprived  the 
plaintiff  of  one  of  his  securities,  and  prevented  his  entering  up 
a  new  judgment.  The  defendant  cannot  be  heard  to  say,  in 
opposition  to  his  own  act,  and  the  solemn  judgment  of  the 
Court  to  which  he  applied,  that  the  bond  is  a  valid  instrument. 
The  defendant,  and  the  Court,  have  pronounced  the  bond  to 
be  void  ;  and  the  plaintiff  admits  that  it  is  void,  and  has  pro- 
duced it  in  Court,  with  an  offer  to  cancel  it.  It  would  be 
nugatory  to  compel  the  plaintiff  to  sue  on  the  bond,  that  the 
defendant  might  avoid  it  by  pleading  the  usury.  I  am  entirely 
convinced,  that  there  is  no  force  in  the  objection,  and  am  of 
opinion,  that  the  plaintiff  should  have  judgment,  stipulating  to 
cancel  and  put  on  file  the  bond  and  warrant  of  attorney,  and 
the  first  note. 

Judgment  for  the  plaintiff.(a) 

(a)  Vid«  Vtica  Insurance  Company  v.  Scottt  ante,  pofe  1—7 
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NEW  .YORK, 
May,  1821. 

*In  the  Matter  of  Daniel  T.  Wendell.  matter  or 

Wendell. 

THIS  was  a  modon  for  mandamus  to  the  Mayor's  Court  of  An  insolvent 
the  city  of  Albany,  to  require  and  command  that  Court  to  set  ^®^®''  »«"«^ 
aside  a  rule,  setting  aside  a  fieri  facias  issued  out  of  that  Court,  ment"wos^iren^ 
in  favor  of  JTiomas  Trevor  against  Daniel  T.  Wendell.  It  dered  in  De- 
appeared  that  the  judgment  was  rendered  the  4th  day  of  De-  cem6€r,i8i6, 
cember,  1816,  on  a  note  given  on  the  8th  of  October,  1812;  ^.^''^ffiTJ^ 
and  that  Wendell  was  discharged  on  the  19th  of  June,  1817,  isi2,wa8di«I 
under  the  insolvent  act  of  the  12th  of  April,  1813.  (1  JR.  i.  chai^ged  in 
460.)  On  the  motion  in  the  Mayor's  Court,  something  was  '^^*  th^^-^* 
said  as  to  the  irregularity  of  issuing  the  execution  without  a  solvent  act  of 
scire  facias, hui  it  appeared  that  an  execution  had  been  issued  April,  isis, 
within  the  year,  and  nulla  bona  returned  thereon.  The  Re-  wWch  required 
corder,  in  giving  his  opinion,  did  not  place  it  on  any  irregu-  [^f^^^niQ 
larity.  The  amount  of  his  opinion  was,  that  when  the  original  petition  for  the 
contract  was  entered  into,  the  act  of  the  3d  of  April,  1801,  discharge  of 
being  in  force,  by  the  repeal  of  the  act  of  the  3d  of  April,  181 1,  J^^^f^'^*^* 
and  the  act  of  1801,  authorizing  the  discharge  of  an  insolvent  jipru^  igoi, 
debtor,  on  the  petition  of  three  fourths  in  amount  of  all  his  which  reqnired 
creditors,  the  act  of  the  12th  of  April,  1813,  which  required  ^^t^  fourth* 
two  thirds  in  amount  of  the  creditors  to  petition  for  the  dis-  f/I^l^J!?*!?!! 

■  .  .  ^    I  '         1     1  t^      to  petition,  was 

charge,  was  a  continuation  bf  the  same  system  ;  and  that  the  by  the  repeal 
difference  in  amount  between  two  thirds  required  by  the  act  of  the  msol- 
of  1813,  and  three  fourths  required  by  the  act  of  1801,  was  not  ^^^^^^J^^^ 
so  material  an  alteration  of  the  law,  as  to  invalidate  the  dis-  isii^revwedi 

charge.  and   m  force, 

in      October, 

Spencer,  Ch.  J., delivered  the  opinion  of  the  Court.  If  we  lyj^*  orkiiml 
are  to  consider  Wendell  as  discharged  under  an  insolvent  act  contract  was 
passed  posterior  to  the  contract  he  has  made,  then  the  princi-  made :  Held, 
pies  adopted  by  the  Supreme  Court  of  the  United  States,  in  J^**^^ 
Siurges  V.  Crowninshield,  are  directly  applicable ;  and  any  S^two  ^cts 
further  discussion  is  precluded  by  the  cases  of  Mather  v.  Bush,  (tboiwh  pans 
and  Roosevelt  v.  Cebra.  It  does  not  become  us  to  evade  the  ®^  ^»® .  ■*"»® 
decision  in  J^urges  v.  Crowninshield  by  any  subtleties  or  2I^'^*iI^ 
refinements ;  and  unless  there  be  a  valid  distinction  between  vent  debtors,) 
that  case  and  this,  we  must  give  ^effect  to  the  judgment  of  the  [  *  154  ] 
Supreme  Court  of  the  UnUed  States.  To  say  that  an  act  ^as  so  mate 
which  authorizes  the  discharge  of  an  insolvent  from  all  his  debts,  rial,  that  the 
and  protects  his  future  acquisitions  from  the  reach  of  his  credit-  >™oJvcnt  could 

*  ^  not    be    con- 

sidered as  dischai^ged  under  the  act  of  ISOl ,  bat  nnder  the  act  of  1818,  passed  subsequent  to  th« 
time  of  uiaking  the  contract,  and  being,  therefore,  in  this  respect,  unconstitutional,  the  dischaiyr 
under  it  was  void,  (a) 

(a)  Vide  Depuy  v.  Swart,  8  WendelPi  Rep.  186.     Sherrill  ▼.  ffopkitu, 
I  Cowen*9  Rep.  103.     JVvtnan  v.  Miichtllt  Ibid.  816.    2  Rev.  Stat.  16. 
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NEW-YORK^  ors,  upon  the  petition  of  two  thirds  in  amount  of  his  creditors, 
*J2[^^2^  is  ^^^  s€une  in  principle  with  an  act  attended  with  the  like  con- 
FooT        sequences,  which  requires  the  petition  of  three  fourths  in  amount 
V-  of  the  creditors,  because  the  same  forms  of  proceeding  are 

adopted  in  both,  wpears  to  me  unsound.  The  position  taken 
by  this  Court,  in  Mather  v.  Bush,  that  if  a  contract  be  entered 
into  during  the  existence  of  an  insolvent  law,  the  law  becomes 
part  of  the  contract,  and  is  in  the  view  of  the  parties ;  and  that, 
therefore,  it  does  not  infringe  the  constitution  of  the  U.  S.  by 
impairing  the  obligation  of  such  contract,  if  the  debtor  becomes 
insolvent  and  is  discharged  under  a  law  coexisting  with  the 
contract,  cannot  aid  the  debtor  here ;  for  the  act  under  which 
he  was  discharged,  did  not  exist  when  the  contract  was  made. 
The  act  of  1803  gave  greater  facility  to  the  discharge  of  the 
insolvent,  than  the  act  of  1801,  by  permitting  creditors,  to  a 
less  amount  of  debts,  to  become  petitioners.  The  difference 
may  be  very  material  in  many  cases,  and  we  cannot  say,  that 
even  in  this  case  the  debtor  would  have  been  discharged,  but 
for  the  superior  facility  afforded  him  by  the  act  of  1813. 

Motion  granted. 


Foot  against  Sabin. 
Facts  itated       IN   error   to  the  Court  of  Common    Pleas  of  Franklin 

upon  a  record,  county. 

[  •  155  ]  *The  declaration  in  the  Court  below  contained  three  counts, 

on  the  retom  The  first  was  on  a  promissory  note  alleged  to  have  been  made 
to  a  writ  of  by  Lemuel  HolmeSy  Abel  JVihan,  and  WUliam  B.  Foot,  in 
S^ofCon^  the  usual  form,  for  450  dollars,  dated  September,  10,  1816, 
mon  Pleaa,  payable  in  June  after  date,  with  interest.  The  second  count 
after  the  at-  set  forth  the  making  of  a  note  of  the  same  date  and  amount, 
^^^^a  "f  ^^^  payable  in  the  same  manner,  and  as  having  been  made  by 
tS*  JndgoB  to  -''^witie/  Holmes,  and  by  Abel  fVUaon,  and  ntlliam  B,  Foot, 

the  bill  of  exceptions,  and  which  are  not  incorporated  into  the  bill  of  exception^,  not  being  legally 
before  this  Court,  cannot  be  considered  as  ground  of  error. 

Where  one  of  two  partners  subscribes  the  copartnership  name  to  a  note  as  guretiea  for  a  third  pet^ 
son,  without  the  anthority  or  consent  of  tiie  other  paftner,  the  latter  is  not  bound. ;  and  the  bufdeo 
of  proving  the  authority  or  consent  of  the  other  partner,  lies  on  the  creditor  or  holder  of  the  note,  (a) 

Where  a  Court  of  Common  Pleas  refuse  to  nonsuit  a  plaintiff,  on  motion  of  the  defendant,  when 
the  evidence  entirely  foils  to  support  the  plaintiff  *8  case,  a  writ  of  error  lies. 

(a)  Vide  Valiet  v.  Parker,  6  WendelVs  Rep.  616.  miliame  v.  JVal- 
brid/^e,  3  Ibid.  415.  Wardell  v.  Hughes ,  Ibid.  418.  Schermerhorn  v. 
Sehermerhornf  1  Ibid.  119.  Laverty  v.  Burr,  1  Ibid.  529»  Jaekecn  v.  Bette, 
9  C<noen*»  Rep.  20S.  Diekergon  v.  Jackeon,  6  Cowen^e  Rep.  147.  Smiih 
v.  Lusher,  6  Ibid.  688.  Reynolds  v.  Cleveland,  4  Ibid.  282..  Ba$%k  of 
Rochester  v.  Bowen^  7  WendeWs  Rep  158.  Boyd  t.  Plumb^  Ibid.  309. 
Evemghin  v.  Ensworth,  Ibid.  826 
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they,  JTilson  and  Foot,  then  and  there  being  purchasers  and  new-york, 
joint  dealers  in  goods,  wares,  merchandise,  and  lumber,  under     ^**^'  ^^^' 
the  style  of  ff'ihon  and  Foot,  the  proper  hand  of  Lemuel  ^^"^'fooT^^ 
Holmes  being  thereto  subscribed,  and  the  proper  name  and  v* 

firm  of  tVUson  and  Foot  being  also  thereto  subscribed,  by  one       ^^""* 
of  the  said  firm,  by  the  name  and  description  of  Wilson  and 
Foot,  sureties.     The  third  count  contained  the  several  money 
rounts. 

Holmes  tiid  JVUson  pleaded,  jointly,  non  assumpsit.  Foot 
pleaded  separately,  non  assumpsit,  and,  secondly,  in  bar,  that 
at  the  time  of  making  the  note  in  the  second  count  mentioned, 
he  was  a  partner  and  joint  dealer  in  goods,  wares,  merchandise 
and  timber,  with  fVilson,  as  alleged ;  and  that  Holmes,  for  a 
long  time  prior  thereto,  was  indebted  to  the  plaintiff,  Sabin,  in 
the  amount  secured  by  the  note,  in  his  individual  capacity,  and 
in  no  wise  relating  to,  or  connected  with,  the  business  of  the 
firm  ;  and  that  Holmes,  in  his  private  capacity,  and  Wilson,  in 
the  name  of  the  firm,  without  authority  and  against  the  consent 
of  J'Vof,  executed  and  delivered  to  the  plaintiff  below,  the 
promissory  note  in  the  second  count  mentioned,  and  for  no 
other  cause  whatever.  The  plaintiff  replied,  that  Holmes,  in 
his  private  capacity,  and  Wilson,  in  the  name  of  the  firm,  did 
not  eocecute  and  deliver  to  the  plaintiff  below,  the  said  note, 
without  the  authority  and  against  the  consent  of  Foot,  in  man- 
ner as  he  had  alleged  in  his  said  second  pt^,  which  he  prayed 
might  be  inquired  of  by  the  country,  &c. 

On  the  trial,  a  bill  of  exceptions  was  taken,  which  stated, 
that  the  plaintiff  below,  to  prove  and  maintain  the  issue  joined, 
proved,  by  Appleton  Foot,  that  the  note  then  produced,  and 
which  is  truly  described  in  the  second  count  of  the  declaration, 
was  signed  by  L.  Holmes,  in  his  own  proper  *hand,  and  with  [*  156  1 
his  name,  and  that  the  names  of  "  Wilson  and  Foot,  sureties," 
subscribed  to  the  said  note,  was  in  the  proper  handwriting  of 
the  said  Abel  Wilson,  and  that  the  said  Wilson  and  WiUiam 
B.  Foot,  at  the  time  of  making  the  said  promissory  note,  were 
partners,  as  in  the  Second  count  is  alleged,  and  then  rested. 
The  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  not  proved  the  authority  or  consent  of  Foot  to  the 
making  of  the  note.  The  Court  were  of  opinion,  that  the 
plaintiff  was  bound  to  prove  the  authority  or  consent  of  Foift, 
to  the  making  the  note,  and  which  they  decided  he  had  already 
done ;  and  thereupon  directed  the  parties  to  proceed  to  the  jury. 
Then  followed  the  signatures  of  the  Judges.  The  record  pro- 
ceeded to  state,  that  the  defendants  showed  in  evidence,  that 
about  the  time  the  note  was  given,  the  plaintiff  stated,  that  he  • 
had  a  demand  against  Holmes  for  about  500  dollars,  and  wished 
to  obtain  security ;  and  that  he,  afterwards,  said,  he  had  ob- 
tained the  security  of  Wilson  and  Foot,  for  the  payment  of  his 
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NEW -YORK,  demand.  The  plaintiflf  then  showed,  that  during  the  winter, 
^l^!^!l^  after  the  note  was  giv^n,  Uclmea  was  connected  with  JVilaon 
and  Foot^  in  collecting  and  making  a  large  quantity  of  boards, 
for  the  Montreal  market ;  that  in  the  spring  and  summer  of 
1817,  IVilsan  and  Foot  carried  the  boards  to  market ;  and  that 
after  the  note  became  due,  he  heard  a  conversation  between 
Holmes^  and  Footy  and  fVUson,  in  which  Holmes  alleged,  that 
when  the  note  was  given,  it  was  agreed,  and  understood  by 
and  between  them,  tlmt  Holmes  should  be  connected  with,  and 
aid  and  assist  fVilson  and  Fooi  in  making  and  marketing  the 
boards,  and  that  the  note  to  the  plaintiff  should  be  satisfied  out 
of  the  avails  of  the  boards ;  and  Holmes  complained,  that  fftl- 
sou  'ind  Foot  had  not  paid  and  satisfied  the  plaintiff's  debt,  in 
pursuance  of  that  agreement.  That  the  allegations  of  Holmes 
were  not  denied  by  Ti'ilson  or  Foot ;  but  fVilson  said,  that 
Holmes  was  indebted  to  them,  Jl'Uson  and  Foot,  for  goods 
sold,  in  as  large  a  sum  as  his  share  of  the  raft  of  boards,  and 
which  sum,  nUson  contended.  Holmes^  share  of  the  boards 
should  pay. 

The  jury  found  a  verdict  for  the  plaintiff  below,  on  the  last 

f*157]  issue;  and  in  their  verdict  said,  that  Ho/mc«,  in  his  ^private 
capacity,  and  liilson,  in  the  name  of  the  firm,  did  not  execute 
and  deliver  to  the  plaintiff  the  said  note,  without  the  authority, 
and  against  the  consent  of  Foot,  as  Foot  in  his  second  plea 
hath  alleged,  and  ihey  assessed  the  damages  at  505  dollars  and 
4  cents,  besides  costs ;  on  which  judgment  was  rendered  by 
the  Court. 

The  case  was  submitted  to  the  Court,  on  the  record  and 
points  stated. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  I 
cannot  consider  the  facts  spread  upon  the  record  subsequent 
to  the  attestation  of  the  Judges  to  the  exceptions  taken  by  the 
defendants  below,  as  legally  before  us.  We  find  these  facts 
on  the  record,  but  they  are  placed  there  by  the  plaintiff's  at- 
torney, in  making  up  his  judgment  roll,  without  the  apparent 
sanction  of  the  Court  below^  It  is  the  business  of  a  Court  of 
Errors  to  review  the  points  decided  in  the  Court  below,  jind 
as  to  which,  exceptions  are  taken,  and  not  such  matters  of  evi- 
dence' as  are  not  excepted  to.  When  the  plaintiff  rested  his 
cause,  and  the  defendants  moved  for  a  nonsuit,  he  should  have 
asked  permission  to  introduce  such  further  evidence  as  he  had, 
before  the  Court  expressed  an  opinion  on  the  motion ;  or  he 
should  have  had  the  evidence,  afterwards  given,  incorporated 
into  the  bill  of  exceptions,  before  it  was  signed  and  sealed,  if 
such  additional  evidence,  in  his  judgment,  entitled  him  to 
recover. 

The  plaintiff  proved  Holmes'  signature  to  the  note,  and, 
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also,  that  IViUon  and  Foot  were  partners,  and  that  WUson  new^york, 
signed  the  name  of  the  firm,  and  it  appeared  on  the  face  of  vJI^^v^^L^ 
the  note,  that  they  signed  as  "  sureties"  to  Holmes.  Whether  foot 
we  apply  this  proof  to  the  general  issue,  or  to  the  special  plea,  g  ^* 
the  plaintiff  has  not  maintained  either  issue.  It  was  incumbent 
on  him  to  show,  that  all  the  defendants  were  liable  on  the  note, 
and  that  fVUaon  executed  the  note  with  the  express  assent  and 
autliority  of  Foot.  In  this  case,  it  appearing  that  the  signature 
of  the  name  of  the  firm,  by  WiUon^  was  not  for  a  partnership 
debt,  Wilson  could  not  bind  his  partner  Foot,  All  the  cases 
were  reviewecf  in  Dobh  v.  Halsey,  (16  Johns.  Rep.  38,)  and 
tlie  principle  established  *is  this,  that  where  a  note  is  given  in  [*  158 
the  name  of  a  firm,  by  one  of  the  partners,  for  the  private  debt 
of  such  partner,  and  known  to  be  so  by  the  person  taking  the 
note,  the  other  partner  is  not  bound,  unless  he  has  been  pre- 
viously consulted,  and  has  consented  to  the  transaction  ;  and 
then  the  burthen  of  the  proof,  that  the  partner,  who  did  not 
sign  the  note,  consented  to  be  bound,  is  thrown  on  the  credi- 
tor. The  same  principle  applies  with  greater  force,  when  one 
of  the  partners  becomes  security  for  another  person,  and  at- 
tempts to  bind  his  copartners.  The  creditor  is  aware,  that  he 
is  pledging  the  partnership  responsibility  in  a  matter  in  nowise 
connected  with  the  partnership  business ;  and  that  is  a  fraud 
on  such  of  the  partners  as  do  not  assent  expressly  that  the 
firm  shall  be  bound.  When,  therefore,  it  appeared,  from  the 
plaintiff's  own  showing,  that  the  note  was  signed  by  HolmeSy 
as  principal,  and  by  IVUson,  with  the  name  of  the  firm  of 
Wilson  if  Foot,  as  sureties  for  Hohnes,  nothing  was  shown  to 
bind  Foot,  and  the  plaintiff  failed  to  maintain  the  issue.  On 
the  motion  for  a  nonsuit,  the  Court  held,  that  the  plaintiff  was 
bound  to  prove  the  authority  or  consent  of  Foot  to  the  making 
the  note,  which  the  Court  considered  he  had  done.  There 
was  no  proof  of  any  authority  or  consent  of  Foot,  except  the 
proof  of  the  signature  of  fVUson,  of  the  name  of  the  firm. 
The  Court,  then,  certainly  drew  a  very  incorrect  legal  inference 
from  the  fact  proved. 

The  only  remaining  question  is,  whether  there  was  error  in 
not  nonsuiting  the  plaintiff.  In  the  case  of  Pratt  v.  Hull, 
(13  Johns,  Rep,  334,)  it  was  decided,  that  a  Court  of  Common 
Pleas  may  compel  a  party  to  be  nonsuited,  without  and  against 
his  consent,  when,  in  tj^eir  opinion,  the  evidence  offered  by 
him  does  not  support  his  action,  and  there  are  no  questions  of 
fiict  to  be  weighed  and  considered  by  the  jury.  It  was,  also, 
decided  in  that  case,  that  a  bill  of  exceptions  would  lie  to  the 
decision  of  the  Common  Pleas  upon  a  motion  for  a  nonsuit,  if 
such  opinion  was  upon  a  mere  matter  of  law  arising  upon  facts 
not  disputed.  This  Court  may  not  have  intended,  in  that  case,  to 
say,  that  a  writ  of  error  would  lie  to  the  decision  of  the  Common 
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NEW- YORK,  Pleas,  when  they  nonsuiled  the  plaintiflf  vpon  a  point  of  law ; 
^^X'i2^  but  I  perceiye  *no  difference  in  the  cases ;  if  a  Court  can 
rightfully  nonsuit  the  plaintiff  upon  an  undisputed  state  of 
facts,  when  the  law  is  against  him,  they  ought  to  do  «o ;  and 
the  refusal  to  do  it,  is  an  error,  in  point  of  law.  It  ought  not 
to  be  left  with  the  Common  Pleas  to  nonsuit  the  party  when 
he  has  entirely  fitiled  to  make  out  his  case,  or  to  omit  to  do  it, 
capriciously.  In  the  case  last  cited,  we  say,  that  the  power  of 
nonsuiting  the  plaintiff  must  be  vested  in  the  Court ;  that  it 
results  necisssarily  from  their  being  made  the  judges  of  the  law 
of  the  case,  when  no  foots  are  in  dispute,  and  that  otherwise 
there  is  no  meaning  in  what  has  been  considered  a  salutary 
rule  in  Courts  of  justice,  that  to  questions  of  Jaw  the  Judges 
are  to  respond.  In  many  of  the  Courts  of  Common  Pleas, 
there  are  no  Judges  of  the  degree  of  counsellors  of  this  Court ; 
and,  of  course,  no  new  trials  can  be  had,  however  outrageous 
the  verdict  may  be  in  point  of  amount,  or  however  unsupport- 
ed by  evidence.  In  fact,  in  Courts  thus  constituted,  having 
no  power  to  grant  new  trials,  the  citizen  may  be  deprived  of 
the  benefit  of  the  laws  made  for  the  protection  of  his  rights 
and  property.  In  my  judgment,  we  ought,  as  far  as  the  law 
will  permit,  to  give  facility  to  suitors,  by  extending  to  them  the 
right  of  taking  their  exceptions,  so  as  to  have  the  law  applica- 
ble to  their  cases  examined  on  a  writ  of  error.  On  the  ground, 
then,  that  the  Court  of  Common  Pleas  refused  to  nonsuit  the 
plaintiff  below,  when  the  evidence  adduced  entirely  failed  to 
make  out  his  case,  the  judgment  must  be  reversed,  and  a 
venire  de  novo  issue  from  this  Court.  It  has  not  been  made 
an  objection,  that  the  writ  of  error  is  prosecuted  solely  in  the 
name  of  Foot,  I  presume  that  the  defendants  below  have 
been  secured,  or  that  the  parties  have  waived  all  objection  on 
that  ground. 

Judgment  reversed,  and  a  venire  de  novo  awarded,  return- 
able in  this  Court,  (a) 

{a)  Vide  Betti  v.  Jacknm^  6  WendeWs  Rep.  178     Heaty  t.    Utly.  I 
Coiecn*$  Hep,  845. 
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NEW -YORK, 

May,  18S1. 

*Trotter  and  Douglas  against  Curtis.  trotter 

V. 

Curtis. 

THIS  was  an  action  of  assumpsit,  tried  at  the  Albany  TheplDintifls, 
Circuit,  in  April,  1820,  before  Mr.  Justice  Woodworth.  The  who  were  in 
plaintiflfs  were  in  the  business  of  con)mis$ion  merchants,  and  ^^^  practice  of 
of  receiving  goods  and  produce,  and  freighting  the  same  to  L^'^^^of  {^e 
NeW'York.  They  accepted  the  drafts  of  the  defendant,  a  defendant,  a 
country  merchant,  under  an  agreement,  that  the  produce  country  mer- 
should  be  in  their  store,  at  or  before  the  time  when  the  drafts  f*V*^,  ^ 
became  payable.  In  their  account  with  the  defendant,  they  aoiMtoAWi?- 
charged  a  commission  of  two  and  a  half  per  cent,  on  tlie  amount  York,  and  ac- 
of  the  money  advanced  to  meet  drafts,  where  the  defendant  cepting  his 
failed  to  send  produce  in  tiipe,  according  to  his  agreement,  and  ^™^'  en""^^ 
interest  on  the  items  charged  in  their  account,  from  the  time  ment  that  §w 
they  became  due.  It  was  provfid,  that  the  defendant  had  produce  waa 
transacted  business  with  the  plaintifTs,  for  several  years,  and  to  be  in  then- 
the  plaintiffs  had  uniformly  charged  a  commission  of  two  and  fo^'tho^time 
a  half  per  cent,  on  advances  made  to  meet  the  drafts  of  tlie  the  drafU  be-  ^ 
defendant ;  and  that  such  was  the  practice  of  other  persons  in  came  payable, 
the  same  line  of  business.  ^^^^^  '^'^; 

The  defendant  objected  to  the  charge  of  the  commission  of  tteo    and 
two  and  a  half  per  cent,  as  usurious.  half  per  cent. 

A  verdict  was  found  for  the  plaintiff,  for  the  balance  of  his  ^^  ■"  ?'^T" 
account,  including  the  commission  of  140  dollars  and  54  cents;  5^m"\o  ^meit 
and  it  was  agreed,  that  if  the  Court  should  be  of  opinion,  that  the  draAa, 
the  commission  was  not  recoverable,  the  verdict  should  be  re-  where  the  de- 
duced  accordingly.  '^l^C 

banda,  and  the 

SFKaun,  for  the  plaintiffs.  interest    from 

the  time    the 

UAmoreuXy  contra.  He  cited  Dunham  v.  J5ey,  13  Johns.  ofthehraccwS^t 
/?qi.  41.  Dunham  V.  Gould,  \6  Johns.  Rqp.  361.  I  Campb.  became  due: 
JV.  P.  Rep.  137.  ^««.  that  the 

eomniissiony 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  There  ^aa  not  uanri- 
Ls  no  pretence  for  saying,  that  the  commission  of  two  and  a  oua,  or  a  cover 
half  *per  cent,  charged  by  the  plaintiff,  for  accepting  and  pay-  [  *^  161  ] 
ing  the  defendant's  drafts,  when  the  plaintiffs  had  not  funds  in  for  anuimrioiia 
their  hands  belonging  to  the  defendant^  out  of  which  to  pay  tranaaction, 
the  drafts  when  due,  was  usurious.  There  is  nothing  in  this  ^"^  a  ^^^^ 
case,  showing  that  this  was  a  cover  for  the  loan  of  money ;  f^tJe  tronUe 
but  it  was  charged  and  assented  to .  by  the  defendant,  as  a  and  bconveni- 
reasonable  compensation  for  the  expense  and  trouble  in  ne-  ^^  of  tranf- 
gotiating  the  business  in  relation  to  the  <lrafts.  It  is  entirely  «^«thebuai- 
a  different  case  from  that  of  Dunham  v.  Dey,  (13  Johns.  Rep. 
40,)  and  from  the  cases  in  1  Campb.  177,  and  2  Campb.  599. 
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NEW -YORK,  In  Auriol  and  another  v.  Thomas,  (2  Term  Rep.  52,  and  in 
May,  1821.     ^j^g  notes.)     Mr.  Justice  Bulkr,  in  the  principal  case,  said, 
Andrews     ^h^t  in  Benson  V.   Parry,  the  Court  were  unanimously  of 
V.  opinion,  that  extra  charges  might  be  allowed,  though  they 

oNTooMXRT.  ^n^jQunted  to  more  than  five  per  cent.,  if  they  were  fair  and 
reasonable,  and  not  as  a  color  for  usury.  These  remarks  were 
applied  to  the  claim  of  country  bankers  taking  more  than  five 
per  cent,  on  inland  bills.  Judge  Bulkr  mentioned  several 
other  cases,  in  which  the  usage  to  take  not  only  five  per  cent, 
but,  also,  a  reasonable  sum  for  remitting,  and  other  necessary 
incidental  expenses,  had  been  sanctioned  by  the  Court.  In 
Palmer  y.  Baker,  (1  Maule  fy  Selwyn,  56,)  the  question  was, 
whether  the  sum  of  200  pounds  agreed  to  be  allowed  as  a  com- 
pensation for  trouble,  in  addition  to  the  reservation  of  five  per 
cent,  interest,  was  intended  as  an  additional  bonus  for  the 
advance  of  money  or  not.  The  Judges  placed  their  determina- 
tion of  the  cause  on  the  inquiry,  whether  the  reservation  was 
a  motive  for  the  advance  of  the  money.  If  it  was,  they  pro- 
nounced it  usurious:  but  if  it  was  referable  to  the  trouble 
only,  then  they  pronounced  the  transaction  a  fair  one.  I  am 
perfectly  satisfied,  that,  in  this  case,  the  two  and  a  half  percent., 
was  never  intended  as  a  cover  for  the  advance  of  money,  with 
a  usurious  intention,  but  that  it  was  a  fair,  usual,  and  custom- 
ary allowance,  for  the  trouble  and  inconvenience  in  transacting 
the  business ;  and  that,  accordingly,  the  plaintifis  must  have 
judgment,  for  140  dollars  and  54  cents. 

Judgment  for  the  plaintifis 


[*162]  ^Andrews  against  Montgomery  and  others. 

A  judgment  THIS  was  an  action  of  assumpsit,  on  a  judgment  recovered 
fairly  obtained  against  the  defendants,  in  January,  1815,  in  the  Court  of 
itate,  r"co^'  Common  Pleas  of  the  county  of  Essex,  in  the  state  of  New- 
elusive  evi-  Jersey,  The  declaration  contained  four  counts :  the  first  was 
deuce  of  a  specially  on  the  judgment,  stating  the  promise  to  have  been 
debt.    An  ac-  made  "  in  the  said  county  of  Essex,  in  the  state  of  New- Jersey, 

iumpsit,  therefore,  will  not  lie  on  such  a  judgment,  (a) 

Ansumpsit  does  not  lie  where  there  is  an  express  contract  under  seal,  or  a  debt  of  record, 
though  the  party  has  expressly  promised  to  perform  such  contract,  or  to  pay  the  jiidgmenL  (6) 

It  seems,  that  the  proper  plea  to  an  action  of  debt,  on  a  judgment  in  another  state,  isnul  tiel  record. 

(a)  Vide  Starbuck  v.  Murray ^  5  WendelVs  Rep.  148.  Shumway  v. 
Stillman,  4  Cowen^s  Rep.  292j  Shumway  v.  Stillman,  6  WendelVs  Rep. 
447.  TVheeler  V.  Raymond,  8  Cawen*s  Rep,  811.  Shumway  v.  SHllman, 
4  Ibid.  29. 

(A)  See  Comptin  v.  Jones,  4  Cowen's  Rep.  13.  Jewell  t.  Srhrogpel,  4 
Ibid.  564.      U'^man  v.  Mitchell,  1  Ibid.  316. 
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to  wit :  at  the  city,  and  in  the  county  of  iVcto-Yori,"  where  new-york, 
the  venue  was  laid.     The  other  counts  were  the  common  ^^^^i^Jf^V^ 
money  counts.      The  defendant  M.^  who  alone  appeared,     aadrswi 
pleaded,   1.  Non  assumpsit;  2.   A  discharge  on  the  2Ist  of  ^' 

June,  1815,  under  the  insolvent  act  of  this  state.  MoHTGonEPt 

The  plaintiff,  after  entering  a  noUe  prosequi  as  to  the  three 
last  counts  in  the  declaration,  replied  specially,  to  the  second 
plea,  that  the  cause  of  action  arose,  and  the  promise  in  the  first 
count  was  made  in  the  state  of  New- Jersey y  and  not  in  the 
state  of  New-York.  ^  To  this  replication  there  was  a  demurrer 
and  joinder. 

The  cause  was  brought  to  trial,  on  the  general  issue,  at  the 
New- York  sittings  J  before  Mr.  Justice  Piatt,  on  the  21st  of 
April,  1821.  The  plaintiff,  in  support  of  his  demand,  pro- 
duced an  exemplification  of  the  judgment  recovered  in  New- 
Jersey* 

The  defendant's  counsel  offered  in.  evidence  his  discharge 
under  the  insolvent  act  of  this  state.  To  this  it  was  objected, 
by  the  plaintiff's  counsel,  that  as  the  contract  on  which  the 
suit  was  brought  had  been  made  in  New^Jersey,  a  discharge 
obtained  in  this  state,  could  not  be  set  up  to  defeat  the  plain- 
tiff's recovery. 

The  defendant's  counsel -insisted,  that  the  discharge  was  a 
valid  defence  ;  and  that  the  actions  should  have  been  debt,  not 
assumpsit. 

A  verdict  was  taken  for  the  plaintiff,  for  651  dollars  and 
93  cents,  subject  to  the  opinion  of  the  Court,  on  a  case  to 
be  made. 

*H.  Warner,  for  the  plaintiff.  [  *  163  ] 

Drake,  contra. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  In 
Hitchcock  V.  Fitch  fy  Aikin,  (1  Caines'  Rep.  461,)  it  was 
decided,  by  a  majority  of  the  Judges,  that  a  judgment  rendered 
in  ttie  Supreme  Court  of  Vermont,  and  on  which  an  action  of 
debt  W9J  brought  in  this  Court,  was  to  be  considered  in  the 
light  of  a  foreign  judgment,  and  was  only  prima  fade  evidence 
of  the  demand.  As  a  necessary  consequence  of  this  decision, 
judgments  rendered  in  one  of  the  sister  states  were  considered 
only  as  simple  contract  debts.  (Hubbel  v.  Cowdry,  5  Johns. 
Rep.  132.)  It  was  subsequently  decided,  that  in  order  to 
rebut  the  prima  facie  evidence  of  the  validity  and  justice  of 
such  judgments,  the  defendant  must  show  their  injustice,  or 
that  they  had  been  unfairly  and  irregularly  obtained ;  and  that 
matters  proper  for  the  determination  of  a  jury,  and  which  ap- 
peared, from  the  record,  to  have  been  fairly  submitted  to  them, 
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NEW-YORK,  cannot  be  overhftoled.    When  it  appeared,  that  thi  Jefendanl 

^JJ^  '^J^  was  never  within  the  jumdiction  of  the  Court,  or  wiiere  goods 

AvDRcwt     only  have  been  attached,  the  efTect  of  the  judgment  may  be 

„      V-  avoided.    (B&rden  v.  FUch,  15  Johns.  Rep.  1^1 ,  and  the  cases 

In  the  case  of  MiU$  v.  Dnrfee^  (7  CrancX^s  Ref,  481,)  de- 
cided in  the  Supreme  Court  of  the  UnUed  States,  an  expoeition 
was  given  of  the  constitutional  provision,  that  "  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state ;  and  that  Con* 
gress  may,  by  general  laws,  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings,  shall  be  proved,  and  the  effect 
thereof;"  and,  also,  of  the  act  of  Congress  of  die  26tfa  of  May, 
1790,  providing  the  mode  of  authenticating  the  records  and 
judicial  proceedings  of  the  state  Courts,  and  declaring,  ^^  that 
the  records  and  judicial  proceedings,  authenticated  as  aforesaid-, 
shall  have  such  faith  and  credit  given  to  them  m  every  Court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
Courts  of  the  state  from  whence  the  said  records  are,  or  shall 
[•  164  ]  be  taken."  *Mr.  Justice  Story,  who  pronounced  the  judg- 
ment of  the  Court,  says,  it  is  argued,  that  this  act  provides  only 
for  the  admission  of  such  records  as  evidence,  but  does  not 
declare  the  effect  of  such  evidence  when  admitted.  This  argu- 
ment (he  says)  cannot  be  supported.  The  act  declares,  that 
the  record  duly  authenticated  shall  have  such  faith  and  credit 
as  it  has  in  the  state  Court  from  whence  it  is  taken.  If,  in 
such  Court,  it  has  the  faith  and  credit  of  evidence  of  the  high- 
est nature,  to  wit,  record  evidence,  it  must  have  the  same  faidi 
and  credit  in  every  other  Court.  Congress  have,  therefore, 
declared  the  effect  of  the  record,  by  declaring  what  faith  and 
credit  shall  be  given  to  it.  It  remains  only,  then,  to  inquire, 
(he  adds,)  in  every  case,  what  is  the  eflect  of  a  judgment  in 
the  state  where  it  is  rendered.  And  he  proceeds  to  observe, 
that  if  the  judgment  was  conclusive  upon  the  parties  in  the 
state  where  it  is  rendered,  it  must  be  conclusive  here  also. 
Upon  these  principles,  it  was  decided,  that  nil  debet  to  an 
action  of  debt  on  a  judgment  rendered  in  another  state  was  a 
bad  plea,  and  that  the  judgment  could  only  be  denied  by  the 
plea  of  nul  tiel  record. 

In  Borden  v.  FUch,  this  Court  did  not  believe,  that  the  de- 
<^ision  in  Mills  v.  Duryee  was  intended  to  be  carried  so  far  as 
to  preclude  the  party  against  whom  it  was  rendered,  from 
showing  that  such  judgment  was  fraudulendy  obtained,  or  that 
the  state  Court  had  not  jurisdiction  of  the  person  of  the  de- 
fendant. With  these  qualifications,  we  are  bound,  by  the 
authority  of  that  case,  to  consider  a  judgment,  fairly  and  regu- 

(a)  Vide  Andrews  v.   Hernol,  4   Cotr.  Rep.  524,   note,  and    the    cara 
there  cited. 
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larly  obtained  in  another  state,  as  full  and  conclusive  evidence  new-york, 
of  the  matter  adjudicated.     In  the  present  case,  we  are  bound  ^JJjijJ.^^^ 
to  consider  the  judgment  set  forth  in  the  declaration,  as  a  debt     amdrxwa 
of  record  due  from  the  defendants  to  the  plaintiff.     Independ-  v- 

ently  of  the  consideration,  that  a  decision  of  the  Supreme  Court  ®"''<**^"»"^ 
of  tiie  United  States  is  entitled  to  the  highest  respect,  in  all 
cases,  a  decision  upon  provisions  of  the  constitution,  is,  em* 
pbatically,  entitled  to  our  utmost  respect.  I  consider  that 
Court  as  paramount,  when  deciding  on  an  article  of  the  consti* 
lution,  and  an  act  of  Congress  passed  under  its  express  injunc- 
tion ;  and  whatever  might  be  my  individual  opinion,  I  should 
feel  it  my  duty  to  surrender  it  to  their  controlUng  authority.  T 
must,  *however,  be  permitted  to  say,  that  the  opinion  expressed  [ 
by  Mr.  Justice  Story,  coincided  entirely  with  my  private  opin- 
ion ;  and  that  I  never  have  believed  the  decision  in  Hitchcock 
V.  Fitch  fy  Aikin  to  be  well  founded. 

The  plaintiff  has  counted  upon  the  judgment  in  New- Jersey,  ^ 
as  a  simple  contract ;  and,  accordingly,  it  is  set  forth  as  a 
promise  to  pay  the  amount  adjudicated.  Now,  it  is  well  set- 
tled, that  assumpsit  cannot  be  supported,  where  tliere  has  been 
an  express  contract,  under  seal,  or  of  record  ;  but  the.  party 
must  proceed  in  debt  or  covenant,  where  the  contract  is  under 
seal,  or  in  debt,  if  it  be  of  record,  even  though  the  debtor,  after 
such  contract  were  made,  expressly  promised  to  perform  it.* 

il  Chitty,  94,  and  the  numerous  cases  there  referred  to.)  In 
^ease  v.  Howard,  (14  Johns.  Rep.  479,)  this  Court  decided 
that  a  judgment  in  a  Justices'  Court  was  not  within  the  statute 
of  hmitations,  like  a  foreign  judgment,  and  that  it  was  in  the 
nature  of  a  specialty.  The  judgment  recovered  in  New-Jersey 
being  admitted  by  the  pleadings,  and  standing  totally  unim- 
peached,  we  are  bound  to  consider  it  as  fairly  and  justly  ob- 
tained, and  as  establishing  a  debt  of  record  against  the  defend- 
ant. It  is  not,  therefore,  merely  prima  facie  evidence  of  a 
debt,  Uke  a  foreign  judgment,  but  absolute  and  decisive  evi- 
dence of  a  debt.  Assumpsit  then  will  not  lie  upon  it ;  and 
without  examining  the  pleas,  as  it  is  impossible  to  support  the 
plaintiff's  action,  be  they  ever  so  bad,  the  defendant  must  ha\e 
judgment. 

Judgment  for  the  defendant. 


END    OF    MAT   TERM. 
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CASES 

ARGUED  AND  DETERMINED 

IV    THS 
OF  %HB 

STATE    OF   NEW-YORK, 

IN   AUGUST    TERM,    1821,   IN   THE    FORTY-SIXTH   YEAR    OF    OUR 

INDEPENDENCE. 


Nichols  against  Ketcham. 

THIS  was  an  action  on  the  case  against  the  defendant,  as  where  a 
sherry  in  which  the  plaintiff  recovered  less  than  50  dollars  sheriflr  or  other 
damages.  The  defendant,  therefore,  by  the  statute,  being  officer  ismied, 
entitled  to  costs,  a  motion  was  made  that  he  be  allowed  to  ^^  ^  re^ven 
recover  double  costs.  loss  than  fifty 

dollars   dama- 

J.  TaUmadge,  for  the  defendant.  QjJ',,  ^ 

titled  to  single 
P.  RuggUBy  contra,  cosU       only. 

The  act  giving 

Fer  Curiam.    The  statute  (1  N.  R.  L.  155,  «w.  24.  ch.  ^^^  ^^^"^it 
97)  gives  double  costs  only  where  the  verdict  passes  for  the  apply  to  such 
defendant,  who  is  sued  as  an  officer,  or  the  plaintiff  becomes  ^  ^^°^^ 
nonsuit  or  suffers  a  discontinuance ;  not  where  the  plaintiff 
recovers  a  verdict  against  the  defendant.     That  the  defend- 
ant is  entitled  to  costs  at  all,  depends  on  another  act,  (1  N. 
JB.   L,   343,  9ess.  36.  ch.  96,  s.  4,)  which  is  silent  as  to 
double  costs.     The  defendant,   therefore,  can  recover  only 
sin^e  costs.(a) 

Moti  ^n  denied. 

(a)  2  JRev.  Stat.  612. 
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ALBANY, 

Aa^st,  1821. 

jacksov  ^Bigelow  against  Stearns 

V. 

THIS  was  an  action  (oifdse  imprisonment  brought  against 
for  /a/<e*lffl^  ^®  defendant,  for  an  act  done  in  his  office  as  a  Justice  of  the 
priMonment  Peace,  in  which  the  plaintiff  recovered  10  dollars  damages. 
only,  if  the  Full  costs  in  this  Court  having  been  taxed,  a  motion  was  made 
vctITSL"*^  for  a  retaxation,  on  the  ground  that  the  plaintiff  was  not  entitled 
thongli  )«■  ^o  more  costs  than  damages,  or  costs  of  the  Court  of  Common 
than  fiAf  doU  Pleas  merely. 

lars,  he  is  en- 
costs  in^  thb      ^^^  Curiam.     This  is  an  action  for  false  imprisanmenl 
Coort  only.     Though  false  imprisonment  includes  an  assault,  it  does 

not  follow,  e  conversOy  that  an  assault  and  battery  includes 
false  imprisonment.  They  are  distinct  causes  of  action. 
The  sixth  section  of  the  statute  {sess.  36,  ch.  96) (a)  speaks 
only  of  "  actions  of  assault  and  battery,  and  for  slanderous 
words,"  in  which  the  plaintiff,  if  he  recovers  less  than  50 
dollars,  can  recover  no  mote  costs  than  damages.  Actions  of 
assault  and  battery,  and  false  imprisonment,  &c.,  are  expressly 
excepted  from  the  provisions  of  the  fourth  and  fifth  sections ; 
and  in  the  other  sections  nothing  ich-aaid  about  those  actions. 
They  are  governed,  then,  by  the  general  provision  of  the  first 
section  of  the  act ;  and  we  are,  therefore,  of  opinion,  that  in 
an  action  for  false  imprisonnwnt  only,  if-  the  plaintiff  recovers 
damages,  though  less  than  50  dollars,  he  is  entitled  to  full  cost? 

Motion  denied. 

(a)  2  Rev.  Stai,  612. 


Jackson,  ex  denu  Allen  and  omERs,  ogmnH  BeIl 

AND    OTHERS. 

It  seemsy  THIS  was  an  action  of  ejectment  brought  to  recover  a 
that  the  lessor  moiety  of  lot  numbcT  eighty-six,  in  the  town  of  Jfittet.  The 
cannot^eleose  ca^^^e  was  noticed  for  trial  at  the  Cortlandt  Circuit,  on  the 
the  action.(a)  •4th  of  June  last,  when  the  plaintiff  w^as  nonsuited,  for  want 
[  *  169  ]       of  a  confession  of  lease,  entry,  and  cAister. 

Richardson,  for  the  defendants,  moved  to  set  aside  the  non- 
suit and  ail  subsequent  proceedings,  and  for  leave  to  plead  a 
release  to  the  defendant  Bell,  (the  other  two  defendants  being 

(a)  Vide  Jackson  f.  M*Claskey,  2    WendelVs   Rep.  444.     Jackson  v 
M'Call,  3  Cowen^s  Rep,  79. 
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his  tenants^  from  Jeretniah  D.  Hayden,  one  of  the  lessors  of    Albany, 

the  plaintifi,  son  and  heir  of  B,  Hay  den,  deceased,  from  whom  ^^^fj^^' 

ihe  other  two  lessors  derived  title,  by  virtue  of  a  pretended  deed 

from  B,  H.  to  jP.  Runyan,  one  of  the  lessors,  which  had  not 

been  proved  or  recorded,  prior  to  the  20th  of  February  last, 

when  the  release  was  dated ;  but  of  which  fact  the  defendants' 

attorney  was  not  informed  until  about  the  first  day  of  June. 

He  had  offered  to  plead  the  release  at  the  Circuit,  but  the 

Judge  refused  to  receive  the  plea,  on  the  ground  that  the  release 

had  been  given  before  the  last  May  term.     The  affidavit  of 

the  defendant  B.  further  stated,  that  since  the  Circuit,  he  had 

obtained  a  release  from  F.  Runyan,  another  of  the  lessors,  of 

all  his  right  and  title  to  the  premises  in  question,  and  that 

Allen,  the  other  lessor,  claimed  title  to  the  premises,  under  a 

deed  from  Runyan,  executed  whilst  the  defendant  B.  was  in 

possession  of  the  premises,  holding  adversely.     It  appeared 

that  issue  was  joined  in  the  cause,  in  May,  1820. 

iT.  Sedgwick,  contra,  read  the  affidavit  of  Allen,  one  of  the 
lessors,  stating,  among  other  things,  that  he  was  a  bona  fide 
purchaser  of  the  premises  from  F.  Runyan ;  and  that  the  clerk 
of  the  county  refused  to  record  his  deed,  because  the  proof  of 
its  execution  was  not  in  due  form,  &c.  That  the  other  two 
lessors  were  not  beneficially  interested  in  the  suit,  but  were 
made  plaintiffs,  because  the  title  of  the  lessor  A:  was  derived 
under  them.  He  contended  that  the  nonsuit  was  properly 
granted.  {Adama^  Eject,  290.)  The  plea  puis  darrein  con- 
tinuance, which  is  of  matter  arising  after  issue  joined,  and 
before  trial,  must  be  pleaded  without  delay.  {Jackson  v.  Rich, 
7  Johns,  Rep,  154.)  The  reason  of  the  indulgence  as  to  such 
pleas,  in  cases  of  bankruptcy  or  insolvency  (2  Johns,  Rep.  294. 
9  Johns.  Rep.  255)  does  not  apply  to  this  case.  Again ;  the 
releases  are  bad  :  "^1.  Because,  the  lessors  are  tenants  in  com-  [  *^  17<«  | 
mon  with  Bell ;  and  one  tenant  in  common  cannot  release  to 
his  companion,  for  tliey  have  separate  freeholds.  {Co,  Litt, 
192.  b.  Cruises  Dig.  tit.  20.  fValk.  Convey.  46.)  2.  The 
lessor  of  the  plaintiff  in  ejectment  cannot  release  the  action. 
James  Jackson  is  the  real  party  on  the  record ;  and  it  is  only 
the  real  party  on  the  record  who  can  release  the  action.  In 
I)oe  V.  Brewer,  (4  Maule  fy  Selw.  300,)  Lord  Ellenborough 
observed,  that  though  for  other  purposes  this  was  treated  as  a 
fictitious  action,  yet  as  matter  on  the  record,  it  must  be  taken 
as  really  between  the  parties  to  it. 

Per  Curiam.  We  are  not  satisfied  that  the  defendant  has 
shown  a  sufficient  excuse  for  not  pleading  the  release  before  ; 
but  as  we  see  no  equity  or  justice  in  the  plea,  we  deny  the 
motion.  Motion  denied. 
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ALBANY, 
August,  1821. 

^^^^-^^^•^  FiLKiNS  against  Brockway. 

MATTrROF 

Marsh. 

A  seal  of  MOTION  to  set  aside  the  certiorari  which  had  been  allow- 
ihe  coart  ed  in  this  case,  on  the  ground  that  the  seal  affixed  to  the  writ 
which  has  beea  had  been  detached  from  process  to  which  it  had  been  before 
^^  "tflixed  »**®<1»  ^^  «g^n  affixed  to  this  writ.  The  affidavit  of  the 
to  ^  proceM  attorney  who  sued  out  the  certiarariy  stated,  that  the  seal  had 
which  has  been  been  taken  from  a  capias  ad  respondendum,  which  had  been 
filled         up,  uiig^i  up  jjui  never  delivered  to  the  sheriff. 

though  not  »-  '^ 

•aed  or    delU         -n       r^  -,      *  t 

vered  to  the  Per  Curiam.  We  deny  the  motion,  without  costs ;  but  we 
sheriflT,  cannot  think  proper  to  lay  down  this  general  rule,  in  future ;  that  a 
by  ^inc'^'del  ^^  "which  has  been  used  by  being  affixed  to  any  process 
tached,  and  af-  which  has  been  filled  up,  whether  such  process  has  been 
fixed  to  ano-  delivered  to  the  sheriff  or  not,  cannot  be  again  used,  or  attach- 
If*'  ^"l,'  *?**  «d  to  another  writ.  It  is  functus  officio,  and  to  allow  it  to  be 
wHt  will  be  set  ^^^^  used,  would  lead  to  improper  practices,  and  be  a  fraud 
aside,  (a)  on  the  clerk's  office.  We  intend  to  put  a  *stop  to  a  practice 
[*171]  s^  incorrect,  in  this  respect,  and  shall  set  aside  any  writ  or 
process  to  which  such  a  seal  shall  be  so  affixed. 

Motion  denied. 

(a)  Nor  can  the  test  and  return  of  a  writ  issued  and  delivered  to  the  'shmfT  bo 
altered  so  as  to  make  it  returnable  at  a  subsequent  term.     The  People  ▼.   Pin 
ger,  1  Cowen^s  JRep,  41. 


Is  THE  Matter  of  David  Marsh. 

Under  the  MOTION  for  a  mandamus,  <&c.,  directing  the  Judges  of  the 
•«  act  to  ex-  Court  of  Common  Pleas  of  Onondaga,  to  vacate  a  rule  or  order 
d^tion'of^Jus^  made  by  that  Court  to  quash  an  appeal  filed  therein,  in  which 
tices  of  the  David  Marsh  was  appellant,  and  Benjamin  Pearce  respond- 
Peace,"(ses«.  ent.  It  appeared  that  Pearce,  in  a  suit  before  a  Justice  of  the 
4i,ch.  94.  [2  Peace,  ao^ainst  Marsh,  recovered  a  verdict  for  25  dollars,  on 

tOmm  Stat  -  . 

258,])  no  ap-  ^hich  the  Justice  gave  judgment  for  30  dollars  and  98  cents, 
peal'uestothe  Marsh,  under  the  '^act  to  extend  the  jurisdiction  of  Justices 
Court  of  Com-  of  the  Peace,"  appealed  to  the  Court  of  Common  Pleas  of  the 
Sutheamount  ^^"'^^J  5  ^^^  ^^^  parties  having  appeared  on  the  appeal,  the 
of  the  veidict  counsel  for  the  respondent  moved  that  the  appeal  be  quashed, 
or  judgment  on  the  ground  that  it  appeared,  from  the  return  of  the  Justice, 
rendered,  ex-  ^jj^t  the  verdict  and  judgment  were  for  no  more  than  25  dollars, 
ortwenty-?ve  ©xcl^sive  of  costs.  The  Court  of  C.  P.  granted  an  order 
dollars  exclu-  quashing  the  appeal. 

sive  of  costs.  ^,^  yjj^  Ex  parte  Conjoin,  5  Cotoen's  Rep.  291.  Ex  parte  Harrison^ 
^«>  4  Ibid  61. 
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Per  Curiam,    The  act  {sess,  41,  ch.  94,  s.  17,  [a])  says,    ALBANY, 
that  where  on  issue  joined  before  a  Justice,  in  a  suit  brought  ,,^*JfII**^i^*^ 
under  the  act,  judgment  shall  be  rendered,  "  either  by  verdict     bellows 
or  without  a  jury  trial,  for  above  th^  sum  of  25   dollars,"  v- 

the  party  conceiving  himself  aggrieved,  may  appeal  to  the  Court 
of  Common  Pleas.  The  object  of  the  act  was  to  extend  the 
jurisdiction  of  Justices  of  the  Peace  to  cases  where  the  dama- 
ges or  thing  demanded,  exceeded  25  dollars,  but  not  exceed- 
ing 50  dollars ;  and  to  afford  a  remedy  by  appeal,  in  such  case, 
as  a  certiorari  would  not  lie.  The  verdict,  in  this  case,  is  for 
25  dollars  only  ;  and  it  is  the  amount  of  the  verdict  or  judg- 
ment, exclusive  *of  costs,  that  determines  the  right  of  appeal,  [  *  172  ] 
and  that  must  be  above  the  sum  of  25  dollars.  The  order  of 
the  Court  below  was,  therefore,  correct ;  and  the  motion  must 
be  denied,  with  costs. 

Motion  denied,  with  costs. 

(a)  2  Rev.  Stat.  258. 


Bellows  and  Hopkins  against  Pearson. 

IN  error,  on  certiorari  to  a  Justice's  Court.  Pearson  That  tne 
brought  an  action  before  the  Justice  against  B,  and  H.  for  ^'"^'^^  before 
breaking  his  looking-glass.'  The  defendant  B.  pleaded  in  ^,g  brought, 
abatement,  that  he  was  an  attorney  of  this  Court,  and  that  this  was  the  son-' 
Court  was  sitting,  in  August  term,  when  the  summons  issued  ^^^^.  <*^  *« 
against  him  was  returnable.  This  plea,  on  demurrer,  %vas  over-  ™^^  *^ 
ruled  by  the  Justice,  on  the  ground,  that  B.,  being  sued  jointly  bear  and  de- 
with  another,  was  not  entitled  to  his  privilege.  Both  defend-  cide  the  cause, 
ants,  when  they  appeared^  objected  that  the  Justice  was  the  "^^^u^?^^ 
son-in-law  of  the  plaintiff*,  but  the  objection  was  overruled.  ^*  ol^tkl'to 
The  plaintiff*  proved  that  the  defendants  broke  the  glass,  and  bujuriadiction, 
that  it  cost,  when  new,  10  dollars  and  50  cents,  and  was  worth,  <>J  J.^®  greund 
at  the  time,  6  or  7  dollars.  The  Justice  gave  judgment  for  ^^^  ^j'*'^^; 
the  plaintiff*,  for  25  dollars.  plaintiff,  b,  of 

•  itself,  evidence 

Per  Curiam.  We  have  scrutinized  the  evidence,  and  see  ^*  ^  *^* 
no  ground  for  exemplary  damages.  The  defendants  have  ^nd  impartial, 
reason  to  complain  that  the  damages  are  outrageously  oxces-  and   soiiieient 

groand  for  re- 
versing the  judgment,  where  the  damages  given  are  excessive,  (a) 

{a)  Vide  Peiree  v.  Sheldon,  18  Johns,  Rep.  191. 

Per  Curiam.  Whether  the  Justice  was  legally  disqualified,  on  the  ground 
that  the  plaintiff  below  was  his  son-in-law,  is,  perhaps,  questionable  ;  but  the  gross 
indecency  of  an  exercise  of  bis  judicial  power,  in  sach  a  case,  should  induce  this 
Court  to  scrutinize  his  proceedings  with  a  jealous  eye. 
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ALBANY,     give.     That  the  Justice^  who  admitted  tliat  he  was  the  son-iii 
^^^^i!^^J^^  law  of  the  plaintiff,  insisted  on  retaining  jurisdiction,  was,  oi 
U.  States     itself,  evidence,  that  the  trial  was  not  fair  and  impartial.     The 
V-  judgment,  ought,  therefore,  to  be  reversed. 

Judgment  reversed. 


[  *  173  ]  *UwiTED  States  against  Hanford  &  Ely. 

Same  against  J*  &l  C.  Hanford. 

Where  an  A  JUDGMENT  was  docketed  in  the  first  cause,  on  the 
executron  ia  c^l}^  of  November,  1817,  and  in  the  second  cause,  on  the  28th 
more  than  *a  ^^  ^^^Ify  1817,  and  executions  issued  in  January,  1818.  Upon 
yearandaday,  the  application  of  the  defendants,  the  executions  were  with- 
at  the  request,  drawn,  and  the  attorney  for  the  plaintiffs  consented  to  receive 
or  with  the  certain  securities,  and  apply  the  proceeds,  as  collected,  to  cer- 
the  defendant,  ^"  Other  bonds,  in  his  hands,  and  the  above  judgments.  The 
or  hj  an  in-  amount  collected  not  being  sufficient  to  satisfy  the  bonds  and 
juncti^  out  judgments,  the  attorney  of  the  plaintiffs  called  on  the  defend- 
obtained"^by  ^^^  ^^  adjust  and  pay  the  amount  due  on  the  judgments.  The 
him,  tlie  plain-  defendants  requested  indulgence,  from  time  to  time,  promising 
tiff  may  take  to  pay  the  balance  due.  After  being  so  indulged  with  time 
withonrr*re^  until /anwary,  1821,  the  attorney  of  the  plaintiffs  issued  exe- 
viona  teirefa-  cutions  anew ;  but,  by  mistake,  tl\e  name  of  the  late  Chief 
eioM.  Justice  was  inserted  in  the  teste  of  the  writ. 

Van  Buren,  for  the  defendants,  moved  to  set  aside  the  exe- 
cutions for  irregularity :  1.  Because,  they  were  tested  in  the 
name  of  the  lormer  Chief  Justice ;  (a)  and,  2.  Because  the 
judgments  had  not  been  revived  by  scire  facias.  He  cited. 
2  fVils.  82.    3  Salk.  322.    Barnes,  205.     1  Selloh's  Pr.  515.' 

J.  C.  Spencer,  contra,  asked  leave  to  amend  the  executions, 
by  inserting  the  name  of  the  present  Chief  Justice,  on  reading 
an  affidavit  of  its  being  a  clerical  mistake.  He  insisted,  that 
as  the  delay  of  execution  w^  at  the  request,  and  in  favor,  of 
the  defendants,  it  was  not  necessary  to  sue  out  a  scire  facias. 
(2  Tidd^sPr.  1005.  2  J?wrr.660.  6Bac.Abr.  Scire Facias,C.) 

Per  Curiam.    The  plaintiffs  may  amend  their  writs.   Where 
^  *  174  ]       the  execution  is  delayed  for  a  year,  at  the  request  *and  for  the 

{a)  A  capias  ad  respondendum.  Where  the  ieA  was  on  the  laat  day  of 
January  term,  1828  ;  but  by  mistake,  in  the  name  of  Savage,  Ch.  Joa- 
tice,  who  was  not  appomted  till  after  that  term,  was  permiHed  to  be  amended  by 
•olistttoting  the  name  of  Spencer^  Ch.  Jostiee,  on  paying  coals  of  application  ia 
set  it  aside.     1  Cov>en*s  Rep,  2<ML 
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nenertl   of  the  defendant,  the  reason  of  the  rule  requiring  a     AUUNY. 
scire  facias  does  not  apply.   In  Mitchell  v.  Cue,  (2  Buir.  660,)  .^^J^II^J^i^ 
the  Court  of  K.  B.  said,  that  the  rule  as  to  reviving  a  judgment       clark 
Above  a  year  old,  was  to  prevent  surprise  on  the  defendant ;  v- 

dnd  that  where  he  himself  had,  by  injunction,  or  other  methods, 
tried  to  delay  the  plaintiff,  he  ought  not  to  be  allowed  to  take 
advantage  of  it,  to  the  prejudice  of  the  plaintiff.  Here  the  cir- 
cumstanoes  are  equally  strong  for  creating  an  exception  to  the 
rule.  The  executions  bad  been  delayed,  from  time  to  time,  at 
the  urgent  and  repeated  request  of  the  defendants,  down  to 
liie  time  when  they  were  delivered  to  the  sheriff.  There  was 
n^  reason  or  necessity,  under  these  circumstances,  for  issuing 
a  scir^faciaH, 

MoticMi  denied. 


Clakk  against  Belden. 


OMf  the  first  day  of  the  last  Mny  term,  the  plaintiff  obtained  Where  the 
H  rule  to  emend  his  decla^-ation,  by  changing  the  venue  from  plaintiffobiaiiw 
ihe  county  of  Albany  to  the  cotmtv  of  Oneida,  and  on  the  JJ^^aJ^S^^ 
«iame  day,  being  the  7th  of  Ma^,  delivered^a  notice  of  trial  to  by  changing 
the  agent  of  the  defendant's  attorney,  in  New-York,  for  the  theveime,  the 
Oneida  Circuit,  to  be  held  on  the  eleventh  day  of  June.  A  J^'*^*^^J|^' 
copy  of  the  rule,  and  notice  that  the  declaration  had  been  nor  S  the  AbI 
amended  accordingly,  was  served  on  the  agent  of  the  defend-  fendam  bound 
ant's  attorney,  in  lltica,  on  the  29th  of  May,  It  appeared  *»  ***»  notice 
that  the  defendant  resided  above  one  hundred  miles  from  the  ^J^*  ^Wed 
place  of  trial.  The  plaintiff's  attorney,  pursuant  to  the  notice  notice  of  the 
of  trial,  proceeded  and  took  an  inquest  by  defau?t,  at  the  change  of  ve- 
Oneida  circuit.  "'**• 

Vracy,  for  the  defendant,  now  moved  to  set  aside  the  iavyvV%>t 
(>n  the  ground  that  notice  of  the  amendment  and  cha^igo  ol 
venue  was  not  served  on  the  agent  twenty-eight  day?  before  tac 
time  of  trial. 

^Johnson,  contra.  [  *  1 75  j 

Per  Curiam,  The  service  of  the  notice  of  trial  had  no  effect, 
nor  was  the  defendant  bound  to  take  notice  of  it,  niitil  he  had 
received  notice  of  the  change  of  venue ;  and  when  that  was,  in 
fact,  given  to  the  agent  of  the  defendant's  attorney,  there  were 
not  twenty-eight  days  before  the  Oneida  Circuit.  The  motion 
•s  granted.  Motion  granted,  (a) 

(a)  Vide  Smith  v.  Sharp,  18  John»,  Rep,  466.     Root  v.  Taylor,  18  Johfu* 
Rtp.  835. 
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ALBANY, 

August^  1821. 

udall  Udall  against  Thi:  Trustees  of  Brooklth. 


V. 

Brookltr. 


IN  error,  on  certiorari,  to  a  Justice's  Court.  The  trustees 
^^S'  coun^  q{  the  village  of  Brooklyn,  in  the  county  of  Kings,  brought  an 
the  ^UaTe  of  action  of  debt  against  Udall,  the  plaintiff  in  error,  to  recover 
Brooklyn  m  the  penalty  of  25  dollars,  for  the  breach  of  an  ordinance  of 
part,  inciadee  the  village  of  Brooklyn,  in  exercising  the  office  of  a  tneo- 

dtocka'aflSlotb^  ^^^^  ^f  S^^i^y  ^^^  ^^^^y  ^^'>  without  being  licensed  by  tJie 
•r  'artificial  trustees  of  the  village.  By  the  act  of  jipril  \2,  1816,  (sess. 
eraetioDs,  on  39,  ch.  95,)  the  freeholders  and  inhabitants  of  B.,  within  cer- 
theEasi  Hiv-  t^j^  Umits,  were  declared  to  be  a  corporation,  by  the  name  of 
Vm  ^^^wtT^^of  ^^^  trustees  of  the  village  of  Brooklyn,  with  various  powers,  to 
'jVew'Vork,  make  by-laws,  ordinances,  &c.  The  west  boundary  of  the 
though  we$t  village,  being  the  section  of  ihe  town  of  B.  called  the  "  Fire 
faii^wat^  District,"  was  the  East  River.  The  plaintiffs  passed  an  ordi- 
mark  on  the  nance,  declaring  that  if  any  person,  not  holding  the  appoint- 
JVassau  or  ment  of  weighmaster,  or  measurer,  under  the  trustees,  &c., 
"u*"*^.  ^'J'h'  should  exercise  the  office,  &c.,  he  should  forfeit  and  pay  25 
jurisdicdon  of  ^^llars,  &c.  It  was  proved  that  the  defendant  acted  as  a 
that  Tillage  ex-  public  measurer  on  the  14th  of  April,  1819,  in  a  store,  stand- 
tends  to  the  ing  on  a  large  dock  or  wharf,  erected  twenty-five  or  thirty 
[*  176]  years  ago,  the  west  *end  of  which  extended  between  ten  and 
aetutU  line  twenty  feet  west  of  low  water  mark,  being  made  land.  It  did 
of  low  water,  not  appear  that  the  city  of  New-  York  had  ever  exercised  ju- 
ed  *bvnataral  "'^^^i^^^on  *"  ^^^  place  where  the  defendant  acted  as  a  measurer, 
or  artificial  ^^^  property  had  been  always  assessed  and  paid  taxes  to  Brook- 
ineaiM.  lyn.     There  were  many  other  houses  and  stores  erected  on 

Vtde     the  niade  ground,  west  of  the  ancient  low  water  mark,  which  had 

next  3aM.  •  i  *  *     o 

paid  taxes  to  B. 

The  defendant  was  admitted  to  be  a  licensed  measurer  in  the 
city  of  New-  York ;  and  to  show  that  the  place  where  he  acted  as 
measurer  was  within  the  boundary  of  the  city  of  New-York,  he 
gave  in  evidence  the  charter  of  that  city,  by  which  is  granted  t( 
NeiO'York  all  the  vacant  and  unappropriated  ground  lying  on 
Nassau  (or  Long)  Island,  from  high  water  to  low  water  mark, 
contiguous  and  fronting  to  the  city,  from  Tlie  WaUabout  to 
the  west  side  of  the  Bedhook  and  tlie  Old  Ferry,  on  both  sides 
of  the  East  River;  and  the  eastern  boundary  of  the  city  is 
described  as  extending  across  the  East  River  or  Sound  to 
Nassau  Island,  to  low  water  mark  there,  (including  certain 
islands,)  and  from  thence  all  along  Nassau  Island  shore,  at 
low  water  mark,  unto  the  south  side  of  the  Redhook.  The 
defendant  also  produced  and  read  the  ^^act  to  divide  this  state 
into  counties,"  {sess.  36,  ch.  39,)  by  which  the  limits  of  the 
county  of  New-  York  are  described  as  beginning  at  Spy  ten 
Duyvel  Creek,  where  the  same  empties  itself  into  the  Hudson 
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Hxver  on  the  Westchester  side  thereof,  at  low  water,  wherever    Albany, 
the  same  now  is,  or  hereafter  may  be,  and  so  running  along  .^^JHfj^^^* 
the  said  creek,  at  low  water  mark,  as  aforesaid,  on  the  West-       udall 
Chester  side  thereof,  unto  the  East  River  or  Soundy  and  from  ▼• 

thence  to  cross  over  to  Nassau  Island,  to  low  water  mark  ^^^^^^^' 
there,  as  aforesaid,  (including  certain  islands,)  and  from  thence 
along  Nassau  Island  shore,  at  low  water  mark  as  aforesaid, 
unto  the  south  side  of  Bedhook^  &c.  And  the  county  of 
Kings  is  bounded  northerly  by  the  county  of  New-York^  &c. 
The  Justice  gave  judgment  for  the  plaintiffs  below. 

GoodenoWy  for  the  plaintiflT  in  error,  contended  that,  accord- 
ing to  the  charter  of  the  city  of  New-  York,  and  the  *laws  of  the  [  *  177  ) 
state,  the  limits  of  the  city  of  New^  York  extended,  on  the  east 
side,  to  loto  water  mark  on  Nassau  Island,  or  the  Brooklyn ' 
shore,  and  included  the  place  in  which  the  plaintiff  in  error 
exercised  the  office  of  measurer ;  and  that  he  was,  therefore, 
within  the  jurisdiction  of  the  city.  The  erection  of  a  wharf  or 
dock  in  the  river,  beyond  low  water  mark,  was  clearly  not  a 
case  of  alluvion,  which  might  draw  after  it  the  jurisdiction  of 
Brooklyn. 

Wells,  contra,  said,  that  the  claim  of  jurisdiction  now  set  up 
would  extend  to  low  water  mark  on  the  shore  of  Long  Island, 
so  as  to  include  the  whole  line  of  wharves,  docks,  houses,  and 
stores,  in  Brooklyn,  which  extend  into  the  river,  beyond  the 
natural  low  water  mark.  But  the  language  of  the  act  defining 
the  limits  of  the  county  of  New-  York,  showed  that  it  was  in- 
tended to  give  the  jurisdiction  of  the  water  merely  to  New- 
York,  that  is,  to  low  water  mark,  as  it  then  was,  or  might  be 
thereafter :  not  a  fixed  line,  but  as  it  might  be  varied,  from 
time  to  time,  by  natural  causes,  or  artificial  means,  changing 
with  the  flux  and  reflux  of  the  tide.  It  was  not  meant  to  in- 
clude alluvion,  nor  ground  made  by  wharves  and  docks. 

Again  ;  this  wharf  had  existed  above  twenty-five  years,  and 
long  before  the  act  of  1813.  The  property  in  the  ground  on 
which  it  was^built  was  no  doubt  derived  from  the  Corporation 
of  New-  York  ;  but  that  was  merely  a  question  of  jurisdiction, 
which,  he  contended,  must  vary  with  the  change  of  low  water 
mark,  whether  produced  by  natural  or  artificial  means. 

The  evidence  of  user  on  the  part  of  Brooklyn,  and  of  non 
user  on  the  part  q£  New-York,  is  strongly  against  the  latter. 
The  practical  line  is  to  be  taken,  in  fixing  the  limits  of  juris- 
diction, in  contradistinction  to  an  imaginary  or  air  line.  (£2y 
V.  Parsons,  2  Day^s  Conn.  Bep.  332.)  The  act  incorporat- 
ing the  village  of  Brooklyn,  and  tlie  erecting  the  "  Fire  District," 
shows  that  this  place  was  considered  as  within  Brooklyn,  and 
it  has  always  been  taxed  there,  but  never  by  New-  York.    The 
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ALBANY,     rights  of  wharfage  have  abo  been  uniformly  exercised  in  tftf 

t^^J^  former  place,  bat  never  in  the  latter.     The  trustees  of  Brook- 

:<rnvKeR     'jff^  have  power  to  appoint  ^measurers,  &c. ;  and  it  is  on  these 

^'  wharves,  or  in  these  stores,  that  they  generally  exercise  their 

Nkw^Vork.*^  functions.    jBesides,  the  ordinai^ces  of  the  Cc^poratton  of  New^ 

York  reach  to  the  wharves  and  docks  of  Brooklyn. 

EdwardSy  in  reply,  observed,  that  this  was  not  a  question  as 
to  the  limits  of  the  county  of  A^-  York,  according  to  the  act 
of  the  legislature,  but  as  to  the  boundary  and  jurisdiction  of 
the  city,  under  its  charter.  This  boundary  extends  on  the 
east,  to  "  low  water  mark^'  on  Long  Island.  The  limits  or 
boundaries  of  Brooklyn  are  no  where  distinctly  defined ;  tiiou^h 
a  special  jurisdiction,  called  the  ''  fire  ward,"  was  erected  withm 
certain  limits,  for  the  purposes  of  police  or  prudential  regular 
tion.  Low  water  mark  is  a  certain  boundary,  which,  though 
it  may  be  gradually  changed  by  the  operation  of  nature  can- 
not be  varied  by  the  acts  of  individuals. 

Per  Curiam.  This  was  an  action  for  a  penalty,  for  violat* 
ing  the  by-law  of  the  village  of  Brooklyn,  in  assuming  to  exer- 
cise the  office  of  measurer  of  grain,  without  a  license  from  the 
trustees.  The  defence  was,  that  the  act  complained  of  was 
done  in  a  store,  on  a  wharf  or  dock,  west  of  the  natural  low 
water  mark  of  the  East  River,  on  the  Nassau,  or  Long  Island 
shore,  and  not  within  the  limits  of  Brooklyn,  We  are  of 
opinion  that  Kings  County  includes  all  the  wharves  and  made 
land  on  the  Long  Island  shore  of  the  East  River,  as  well  as 
natural  alluvion,  to  the  actual  line  of  low  water.  The  judg 
ment  of  the  Court  below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


<r>> 


es 


[*179]       *Stryker  against   The  Mayor,  &c.  of   the  City 

OF  New-York. 

The  c!t>  qnd  IN  crror,  on  certiorari,  to  a  Justice's  Court.  The  Mayor, 
rouiity  of  Aldermen,  and  Commonalty  of  the  city  of  New- York,  brought 
iacindel  ^'^^the  ^^  action  of  debt  against  &tryker,  before  one  of  tlie  assistant 

whole  of  the  riirera  and  harbor,  adjacent  to  the  city,  to  actual  low  water  mark  in  the  oppOMie 
(ihoreF,  as  the  lame  may  be  formed,  from  time  to  time,  by  docks,  wharves,  and  other  permanent 
erections  ;  and  althoagh  the  jurisdiction  of  the  city  does  not  extend  so  as  to  include  stich  wharves 
•r  artificial  erections,  yet  it  extends  over  the  ships  and  vesseh  floating  on  the  water,  though  they 
nay  be  fastened  to  such  wharves  and  docks.  Vide  the  laat  <;afle. 
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lustices  of  the  city  of  New-York^  to  recorer  a  penalty  of  50    Albany, 
ilollars,  for  breach  of  an  ordinance  of  the  Corporation  of  New^   August,  isji. 
Yorky  in  acting  as  a  public  measurer  of  grain,  within  the  city     stryker 
fmd  coanty  of  New-  York,  without  being  licensed.     The  de-  ^^ 

fendant  demanded  a  trial  by  jury.  New-Yokk.' 

At  the  trials  it  was  proved  that  the  defendant,  who  was  a 
licensed  measurer  of  the  village  of  Brooklyn,  measured  grain 
on  board  of  a  vessel  made  fast  to  the  end  of  a  wharf  or  dock, 
on  the  East  Bwefy  on  the  Brooklyn  or  Long  Uland  ^hore  ; 
and  that  the  vessel  lay  to  the  west  of  the  usual  low  water  mark. 
The  defendant  offered  to  prove  that  the  county  of  Kings  had 
always  exercised  jurisdiction  o^'er  vessels  fastened  to  the 
wharves  or  docks  in  Brooklyn ;  and  that  the  sheriff,  coroners, 
and  magistrates  of  Brooklyn,  had  frequently  served  process  on 
board  of  vessels  so  situated  ;  but  the  Justice  revised  to  hear 
the  evidence.  The  defendant's  counsel  read  in  evidence  the 
act  of  the  legislature,  passed  jlpril  2, 1801,  {$ess.  24,  ch.  108,) 
vesting  certain  powers  in  the  freeholders  of  part  of  the  town 
of  Brooklyn,  within  certain  limits,  the  west  line  being  the  Eagi 
Biter,  for  the  purpose  of  extinguishing  fires,  called  the  "  Fire 
District ;"  and  abo  an  act  passed  the  12th  of  jlpril,  1816,  in- 
corporating the  village  of  Brooklyn,  and  bounding  the  village 
by  the  East  Biver;  and  it  was  contended  that  these  acts, 
having  been  passed  since  the  division  of  the  state  into  coun- 
ties, the  village  of  Brooklyn  had  jurisdiction  over  all  docks 
and  wharves  on  the  river,  as  they  then  existed.  But  the 
Justice  charged  the  jury  that  the  jurisdiction  of  the  city  of 
NetD-York  extended  to  low  water  mark,  on  the  Long  Island 
shore,  so  as  to  include  the  place  in  •question;  and  *the  jury  [*180] 
accordingly  ftMind  a  verdict  for  the  plaintiffs,  on  which  the 
Justice  gave  judgment. 

H'eUs,  for  the  plaintiff  in  error,  contended,  that  Brooklyn 
had  so  long  exercised  jurisdiction  over  the  wharves  and  docks 
in  the  East  Biver,  on  the  Long  Island  shore,  and  that  with 
the  tacit  acquiescence  of  New-  York,  that  the  latter  ought  now 
to  be  precluded  from  raising  any  objection  to  it.  That  if 
Brooklyn  had  such  jurisdiction  over  the  wharves  and  docks,  it 
follo^ved  as  a  necessary  consequence,  that  it  extended  to  ves- 
sels attached  to  those  wharves  or  docks.  That  this  construc- 
tion was  most  reasonable,  and  ought  to  be  adopted,  in  order 
to  avoid  the  many  evils  and  inconveniences  which  would  arise 
from  considering  vessels  so  situated  as  within  the  jurisdiction 
of  the  city  of  Aeti>-  York.  The  river  at  certain  times,  is  im- 
passable, and  the  ferry-boats  are  laid  up  during  the  night ;  and 
if  vessels  lying  at  tlie  wharves  at  Brooklyn  are  not  within  ths 
jarisdiction  of  that  place,  criminals  of  every  sort  might,  for  a 
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ALBANY,     time,  find  an  asylum  on  board  of  them,  and  bid  defiance  to  the 
^^^^y}^^  magistrates  and  officers  of  justice. 

liKDKRWOOO 

J^ Sherman  hiid  GoodenoWy  contra,  insisted  that  the  natural 

low  water  mark  on  the  Long  Island  shore,  being  a  fixed  and 
certain  boundary,  given  by  the  charter  of  New^  York,  could 
not  be  changed  by  any  artificial  erections  of  individuals,  nor 
even  by  the  legislature.  That  even,  if  it  should  be  admitted 
that  Brooklyn  had  jurisdiction  over  the  wharves  and  docks  or 
permanent  erections  on  the  shore,  it  did  not  follow  that  it 
extended  also  to  vessels  lying  on  the  water  of  the  river,  though 
they  might  be  fastened  to  those  wharves. 

Per  Curiam.  This  case  is  clearly  distinguishable  from  that 
of  Udall  v.  The  Village  of  Brooklyn,  just  decided.  The 
city  and  county  of  New-  York  includes  the  whole  of  the  rivers 
and  harbor,  to  actual  low  water  mark,  on  the  opposite  shores  ; 
and  although  permanent  erections,  such  as  wlianes  and  store- 
houses, may,  from  time  to  time;  vary  the  line  of  jurisdiction, 
yet  it  cannot  be  allowed  that  Brooklyn  is  to  be  extended  by 
[  *  181  ]  means  of  a  floating  vessel  in  the  river,  ^although  she  may  be 
fastened  to  the  dock.  The  vessel,  in  this  case,  was  in  the  city 
of  New-  York ;  and  the  defendant  below  was  not  Uccnsed  there. 
to  do  the  act  complained  of.  The  judgment  ought  to  be  af- 
firmed. Judgment  affirmed. 


Underwood  against  ?•  G,  Stuyvesant. 

The  defend-  THIS  was  an  action  of  trespass  on  the  case,  for  obstructing 
ant  being  own-  «  a  certain  street,  or  private  way,  called  Peter-streeiy'*  &c., 
fand  in  the  city  ^""ied  at  the  New-York  sittings,  in  December,  1819,  before  Mr. 
oLYew'Vork,  Justice  Woodworth* 

surveyed    and 

laid  out  the  same  into  streets  and  squares  for  building  lots,  and  leased  some  of  the  lots  according  to 
the  map  of  this  survey,  which  lots  were  bounded  on  one  side  by  a  street,  as  described  on  the  map. 
though  not  actually  opened  ;  but  the  plan  of  these  streets  was  never  accepted  or  approved  by  the 
Corporation  ;  and  the  commusioners  appointed  by  the  act  of  the  legislature,  of  the  8d  of  April, 
1807,  among  other  parts  of  the  city,  laid  out  this  tract  in  a  different  manner,  and  crossing  the  pro- 
posed streets  in  different  directions,  and  which  plan  of  the  commissioners  was  by  the  act  declared 
to  be  conclusive.  The  defendant,  who  had,  after  giving  a  lease,  partially  opened  the  street  pro- 
|M)i<ed  by  him,  and  mentioned  in  the  lease,  after  the  report  of  the  commissioners,  shot  up  the  street 
by  a  fence  :  Held,  that  the  lessee  could  not  maintain  an  action  against  him,  for  obstructing  his 
right  of  way  through  the  proposed  street :  there  being  another  reasonable  and  convenient  way  left 
open  from  the  preini.^es,  to  an  old  established  public  highway  or  street ;  especially,  as,  by  an  act 
of  the  legislature,  no  streets  in  the  city  of  JVew^  York,  laid  out  by  individuals,  could  be  estibliahed 
as  public  Btreetiy  until  they  were  approved  and  accepted  by  the  Corporation,  (a) 

(<7)  The  Matter  of  Seventeenth^treit,   1  WendelVi  Rep    262      M  the 
Matter  o/  cxtetuiing  Mereerstreet^  4  Cowen^s  Rep,  642. 
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Petrus   Stuyvesantf  the  father  of  the  defendant,  being    Albany, 
owner  of  a  large  tract  of  land  in  the  ninth  ward  of  the  city  ^^ugust^^KL 
of  NeW'Yarky  called  Petersfield,  in  the  year  1796,  caused  the   Uhderwood 
whole  to  be  surveyed,  and  a  map  thereof  made,  on  which  the  v- 

tract  is  described  as  laid  out  and  divided  into  streets,  blocks,  "'^^'^•^"''• 
and  building  lots.  None  of  the  streets  so  laid  down,  were 
ever  adopted  or  authorized  by  the  Corporation  of  the  city,  or 
any  other  public  authority,  as  public  streets  or  highways. 
Among  other  streets  laid  down  on  this  map,  was  one  contem- 
plated to  be  sixty  feet  wide,  from  the  Bowery  to  the  East 
RiveTy  crossing  Judith-street y  which  was  intersected  by  Peter- 
streety  and  thence  run  southerly  to  Stuyvesant-street.  On 
the  30th  of^prily  1796,  Petrus  Stuyvesant  leased  two  house 
lots  to  Edward  Richards,  and  his  assigns,  for  forty-two  years, 
described  as  numbers  seven  and  eight,  of  the  Petersfield  farm, 
*'  bounded  on  the  west  by  Bawery-laney  northerly  by  Peter- 
street,"  &c. ;  and  which  leases  were  assigned  to  the  plaintiiT. 
Petrus  Stuyvesant  died  in  1805,  having  devised  the  whole  of 
Petersfield  to  the  defendant,  who,  afterwards,  leased  to  the 
plaintiff  lot  number  *forty-nine,  bounded  northerly  on  Peter-  [  *  182] 
street,  &c.  for  the  term  of  forty- two  years,  from  the  1st  of 
November,  1804,  referring  to  the  same  map  and  survey  ;  and 
on  the  1st  of  October,  1806,  the  defendant  executed  a  lease  to 
James  Turner,  of  lot  number  forty-eight,  ''  on  the  south  side 
of  Peter-street,"  &c.,  for  the  term  of  twenty-one  years,  refer- 
ring to  the  same  map  and  survey,  &c.,  and  which  lease  was 
duly  assigned  to  the  plaintiff.  In  each  of  these  leases  was  a 
covenant,  by  which  the  lessee,  and  his  assigns,  covenanted  to 
level  and  pave  the  streets  on  which  the  lots  were  bounded,  to 
the  middle  thereof,  in  front  of  the  lot,  as  the  Corporation  should 
direct.  The  lessee,  Richards,  erected  a  house  on  his  lot, 
fronting  on  the  Bowery,  about  the  date  of  his  lease  ;  Peter- 
street  was  not  then  opened  at  all ;  but  a  few  years  after,  it 
was  opened  from  the  Bowery  as  far  eastward  as  the  rear  of 
Richards*  lot ;  and  was  afterwards,  progressively,  until  about 
1804,  opened  as  far  as  Judith-street ;  but  the  space  between 
Pder-street  and  Stuyvesant-street  lay  chiefly  in  common.  Pur- 
suant to  the  act  of  the  third  of  AprU,  1807,  {sess.  30,  ch.  115,) 
'^  relative  to  improvements  touching  the  laying  out  of  streets 
and  roads  in  the  city  of  New-  York,"  the  commissioners  there- 
by appointed,  in  1811,  laid  out,  among  other  parts  of  the  city, 
the  whole  of  the  Petersfield  tract,  into  streets  and  avenues, 
without  any  regard  whatever  to  the  plan  of  Petrus  Stuyvesant, 
as  designated  in  his  said  map.  Among  these  streets  and 
avenues,  so  laid  out  by  the  commissioners,  is  t]ie  third  avenue, 
opened  in  1815,  commencing  at  the  Bowery,  south  of  Peter- 
street,  and  intersecting  Peter-street,  between  the  Bowery  and 
Judith-street,  and  is  one  of  the  great  pubUc  roads  leading  to 
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ALBANT,     Haerlem.    The  coniniissionere  also  laid  out  another  street, 

Ao^ast,i82i.   ^i^j  Ninthr^treet,  leading  from  the   Bwoery  to  the  thini 

Uhdcrwoob   avenue,  crossing  Peierstreet,  and  the  lots  demised  and  oocu- 

V-  pied  by  the  plaintiff;  and  a  very  considerable  portion  of  which 

rtrvTVM^nT.  j^^g  ^jj,  j^  ^^^  j^^  NifUh'Sirtet,   whenever   it  shall   be 

actually  lard  open.  In  Augud,  1815,  the  defendant  erected 
a  fence  across  Peier*9treeiy  in  a  line  with  the  eastern  extiiemit? 
of  the  plaintiff's  lots,  and  built  a  house  on  the  third  arenue, 
standing  partly  on  PeUr-streety  by  means  of  which  all  passing 
[^'IdS  ]  from  the  plaintiff's  *lols  easterly  to  the  third  avenoe,  over 
Peier-sirtet,  was  preventod.  The  plaintiff,  under  the  ^veral 
demises  of  the  four  lots  above  mentioned,  claimed  a  right  of 
way  -over  what  is  called  Pet^-street,  eastwardly,  as  far  as  the 
river,  or  at  least  as  faros  the  third  avenue  ;  and  this  action  was 
broui^ht  for  a  continuance  of  the  obstruction  so  caused  bv  the 
defendant,  from  the  27th  of  December^  1815,  to  the  21st  of 
July^  1816,  the  time  laid  in  the  deckuration. 

The  Judge  charged  the  jury,  that  the  plaintiff  had  a  rigbt 
of  way,  testwardly,  from  the  rear  of  his  lots,  over  Peier-sireei, 
to  the  extent  of  that  stnset,  as  it  existed  at  the  time  the  leaaea 
were  made ;  that  this  right  depended  on  the  construction  to 
be  given  to  the  leases  by  which  the  lots  are  bounded  on  Ptier- 
street ;  that  in  his  opinion  there  was  an  implied  grant  of  a 
right  of  way  to  the  leasee  over  that  street,  i\ot  only  from  the 
four  lots  to  the  Bawerjf-lane^  but,  also,  eastwardly,  as  £ir  as 
Peter-street  had  been  opened,  at  the  time  the  leases  were 
resf>ectively  executed ;  and  that  the  defendant  had  no  right  to 
erect  the  fence,  as  he  had  done,  and  prevent  the  plaintiff  fram 
passing  eastwardly  from  his  lots  to  the  third  avenue.  The 
jury  found  a  verdict  for  the  plaintiff  for  200  dcdlws  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Sloeson^  for  the  defendant.  The  ground  is  admitted  to  be  the 
property  of  the  defendant.  1.  A  r^t  of  way  over  the  ground 
of  another,  may  be  acquired,  either  by  grant,  by  prt9criptiony 
or  by  implication  or  necessity.  {Cruise's  Dig.  tit.  24,  s.  6-^ 
11.  1  iiaund.  Rep.  323,  n.  6.  Hilks'  Rep.  267.  6  Med. 
6,)  No  prescription  is  pretended  in  this  case.  Has  the  plain- 
tiff, then,  a  rigiit  of  way  by  grant  1  The  leases  do  not,  in 
wordSy  give  any  such  right  or  interest  in  the  land ;  and  such  a 
right  or  interest  cannot  pass,  except  by  express  words.  That 
the  lots  demised  were  ■  bounded  eastwardly  on  Peter-sireet^ 
cannot  give  such  a  right ;  for  bounding  on  the  property  of 
another,  ex  vi  tfimiim^  excludes  that  prc^rty.  (/aciaofi,  ex 
dem.  Yates,  v.  Hathaway^  15  Johns.  Bep.  447.  Clap  ▼. 
M'Neily  4  Mass.  Rep.  569.)  The  covenant  to  repair  the  street 
[  *  1 84  ]  in  front  of  the  ^lots,  contemplated  the  contingency  of  its  being 
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aiM^|»ted  by  the  CorporatMHi,  otherwise  the  covenant  was  to    ALBANY, 
hikve  no  effect.    A  street  meaos  a  public  way,  eommtmis  strata  ^^^^^^^^ 
via.     It  will  not  be  denied  that  this  was  a  private  way  ;  and   upi>xrwoo» 
it  is  mere  description  that  the  premises  are  bounded  on  land  ^'• 

of  the  defeudant  which  he  uses  as  a  private  way.  i^ih>* 

Is  there,  then,  a  right  of  way,  by  necessary  implication  ? 
Such  a  right  is  created  by,  and  confined  to,  the  necessity  of  Uie 
cuse ;  and  that  aecesstty  is,"^  that  the  lessee  must  have  a  way 
fK>m  the  property  to  a  public  road  or  highway.  (3  Com.  Dig. 
CAetnift,  D.  3,  4.)  Wlieiie  a  party  insists  on  a  right  of  way 
by  necessity,  it  is  a  good  anawer  to  say,  that  he  has  another 
way  to  his  land.  A  person  claiming  a  right  of  way,  must  show 
a  terminits  a  quo,  and  a  terminus  ad  quern.  A  right  of  way 
ID  Feter-sireet,  would  not  give  a  right  to  set  a  foot  on  Judith- 
street,  or  easterly  >  over  the  pr<^r4y  of  the  defendant.  (  Yeh. 
16^  164.    3  Com.  Dig.  Ckemin,  D.  2.     1  Mod.  190.) 

2.  An  action  for  the  coniinuance  of  a  nuisance  cannot  "be 
friipported,  where  the  parties  are-  the  same,  without  showing  a 
former  action  and  recovery.  {Cro,  James^il^l.  Yelv.  14^, 
143.  Dyer,  319.  b.  p.  17.  1  Com.  Dig.  303.  Action  on 
ik£  Case,  A.  b.) 

3»  The  damages  are  ejtcessive.  There  was  no  evidence  of 
any  damage  or  inconvenience  sustained  by  the  plaintiff*  The 
way  w^  nevei  used  by  him)  and  tho  obe^iK^iion  wa&  only  for 
a  few  months. 

T.  A.  Emmet.  The  word  ^<  street,"  ex  vi  tm^ini,  means 
a  public  way ;  and  tliough  the  words  of  the  declaration  make 
it  uncertain  whether  it  was  a  public  or  private  way,  yet*  it  is 
now  made  certain  by  the  verdict.  In  a  case  tried  before  Lord 
Kenyon,  in  Londanj  (1 1  East,  374,  375,  note,)  where  a  street 
was  left  open  to  the  pubUc  for  six  years,  it  was  held  sufficient 
to  make  it  a  public  way.  Here,  the  street  was  open  from  1804 
to  1815.  The  plaintiff,  then,  or  any  other  individual,  who  may 
be  injured  by  the  plaintiff's  obstructing  ihis  street,  is  entitled 
to  an  action.  There  may  be  a  right  of  way  arising  by  impU^ 
cation,  as  well  as  from  necessity.  And  the  intent  may,  in  this 
case,  be  implied  from  the  language  *of  the  lease,  and  the  map  [  **  185  ] 
amiexed  to  it.  The  plaintiff  clums  the  right  of  way  as  an 
easement,  appurtenant  to  the  premises  demised,  not  as  an  in- 
terest in  the  land  of  the  defendant. 

If  the  plaintiff  shows  that  he  has  been  injured,  and  sustained 
dama^  by  the  act  of  the  defendant,  he  is  entitled  to  su{^>ort 
this  action,  whether  there  has  been  a  former  recovery  or  not. 
In  the  first  action,  the  damages  are,  most  profaftbly,  nominal ; 
and  by  bringing  a  second  action  fw  the  continuance  of  the 
nuisance,  the  plaintiff  men&ly  waives  the  nominal  damages  for 
the  first  erection,  and  smart  money  for  the  continuance  of  it ; 
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ALBANY,  but  not  the  damages  he  has  actually  sustained  by  the  continu- 
^^]|5I!^*^i^  ^'^ce  of  the  obstruction.  If  the  plaintiff  proves  injury  and 
Ukdkrwood  damage,  he  cannot  be  deprived  of  his  action. 

V. 

TCTVLSAiiT.  jj  j^  Ogden,  in  reply,  said,  that  it  could  not  have  been  the 
understanding  oif  the  parties,  that  what  was  designated  on  the 
map  as  Peter-street ,  should  certainly,  and  at  all  events,  become 
a  street  or  public  way  ;  for  they  both  welfknew  that,  by  the  act 
of  1799,  no  street  could  become  a  public  way,  until  it  was  ac 
cepted  and  approved  by  the  Corporation.  The  case  cited  from 
EiJLst  can  have  no  application,  unless  it  is  also  shown,  that  by 
statute  no  street  can  become  public,  unless  accepted  by  the 
Corporation  of  London. 

It  is  said  the  plaintiff  has  a  right  of  way.  But  to  what  place  ? 
Judith-street  has  never  been  opened.  It  is  part  of  a  large 
pasture  field,  and  exists  merely  on  the  map.  By  the  act  of 
1817,  after  the  report  of  the  commissioners  was  confirmed, 
there  could  be  no  other  streets  than  what  were  laid  out  on  their 
map.  The  words  of  the  lease  are  merely  descriptive;  they 
contain  no  grant  of  a  right  of  way.  A  right  of  way,  by  neces- 
sity, to  the  Bowery  road,  is  admitted.  Such  a  right  of  way 
was  never  denied  to  the  plaintiff,  nor  has  he  been  disturbed  in 
the  possession  of  it.  But  suppose  that  the  plaintiff  has  a  right 
of  way  along  Peter-street,  he  cannot  recover  in  this  action.  He 
must  first  bring  an  action  for  erecting  the  nuisance,  and  if  he 
recovers,  and  establishes  the  fact  of  its  being  a  nuisance,  he 
may  then  have  his  action  for  its  continuance.  It  is  contrary 
[*  186  ]  to  all  principle  *to  bring  an  action,  in  the  first  instance,  for  a 
"^  continuance  of  a  nuisance. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  From  the 
best  consideration  which  I  have  been  able  to  give  to  this  case, 
I  incline  to  the  opinion,  that  the  plaintiff  has  no  right  of  action. 
The  original  survey  and  map  show  that  Petms  Stuyvesant 
formed  a  plan  for  laying  out  streets  over  his  land,  in  1796  ;  but 
we  must  intend  that  every  person  knew,  that  those  streets 
could  not  be  established  as  public  streets  of  the  city,  unless 
they  were  sanctioned  by  the  Corporation,  or  other  public  agents 
having  such  powers.  The  plan  was  considered  as  a  proposi- 
tion which  the  Corporation  would  undoubtedly  adopt  and  sanc- 
tion* as  the  city  gradually  extended.  There  is  no  pretence  of 
any  fraud  or  deception  on  the  part  of  the  defendant  or  his 
father.  .  It  must  have  been  well  understood  by  the  parties  to 
those  leases,  that  the  ground  marked  for  the  proposed  streets 
was  to  be  given  and  appropriated  for  that  purpose,  profnded, 
the  streets  were  sanctioned  and  adopted  by  public  authority. 
The  implied  contract,  on  the  part  of  Mr.  Stuyvesant,  was 
substantially  this :  I  engage  to  give  the  ground  for  the  streets, 
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according  to  the  map.  upon  condition  that  the  Corporation     Albany, 
shall  ratify  it.  >^j;!i:i^ 

By  the  map  of  the  city,  made  by  Goerck  and  Mangin,  city   Undxrwood 
surveyors,  in   November,   1803,  the  streets  planned  by  Mr.  ^* 

Stuyvesanty  are  all  laid  down  ;  but  with  an  explanatory  note, 
stating  that  none  of  those  streets  had  been  approved  and 
opened  by  the  Corporation,  and  "  they  are,  therefore,  to  be  con- 
sidered subject  to  such  future  arrangements  as  the  Corporation 
may  deem  best  calculated  to  promote  the  health,  introduce 
regularity,  and  conduce  to  the  convenience  of  the  city." 

The  parties  mutually  contracted  with  a  reference  to  the  con- 
iingencjf,  whether  the  government  would  or  would  not  sanction 
the  streets  proposed  by  the  proprietor.  Suppose,  then,  that 
the  Corporation  had  expressly  rejected  the  plan  of  Mr.  Stuyve- 
santy  and  had  laid  out  streets  over  the  same  ground,  on  an 
entirely  different  plan;  would  the  lessee  have  a  right  to  insist 
on  the  fulfilment  of  the  conditiomU  agreement  on  the  part  of 
the  lessor?  I  think  not.  *The  expected  contingency  would,  [  *  IS'?  ] 
in  that  case,  have  failed,  without  any  fault  or  delinquency  on 
the  part  of  Mr.  Stuyvesant.  The  casus  foederis  would  not 
have  occurred ;  and  the  parties  would  have  been  mutually  ab- 
solved from  their  contract  in  relation  to  the  streets.  Perhaps 
a  Court  of  equity  would  have  cancelled  or  modified  the  lease, 
on  the  ground  that  the  consideration  and  inducement  had  sub- 
stantially failed.  But,  allowing  the  lease  to  stand,  the  parties 
would  be  left  to  make  an  equitable  adjustment,  in  lieu  of  the 
contemplated  streets;  and,  I  think,  all  that  could  be  required 
of  the  lessor  would  be,  that  he  allow  a  reasonable  ingress  and 
egress  to  and  from  the  demised  premises  to  some  convenient 
highway.  The  grantor  would  have  been  under  no  more  legal 
obligation  to  keep  open  the  contemplated  streets,  than  the 
grantee  would  be,  to  level  and  pave  the  street.  Both  those 
covenants  would  be  defeated,  by  the  failure  of  the  contingency. 

Now,  it  appears,  that  by  the  act  of  the  third  of  April,  1807, 
the  Corporation  of  Neto-York  were  superseded,  in  regard  to 
their  power  over  these  streets,  and  three  commissioners  were 
substituted,  with  more  plenary  authority.  By  the  fourth  sec- 
tion of  that  act,  the  commissioners  have  "  exclusive  power" 
over  the  subject ;  and  it  is  enacted,  that  "  no  square  or  plot  of 
ground,  made  by  the  intersection  of  any  streets  to  be  laid  out 
by  the  said  commissioners,  shall  ever,  after  the  streets  around 
the  same  shall  be  opened,  be  or  remain  divided  by  any  public 
or  open  lane,  alley,  street,  or  thoroughfare."  By  the  map 
annexed  to  the  case,  it  will  be  seen,  that  (in  1811)  the  com- 
missioners, disregarding  the  plan  contemplated  by  these  par- 
ties, laid  out  and  established  avenues  and  streets  over  the  lands 
of  Peter^ld,  in  a  manner  entirely  different  from,  and  incon- 
sistent with,  the  streets  originally  proposed  by  Mr.  Stuyvesant, 
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^^^!!^^^J^^  the  plan  established  by  the  commissioners ;  and  permanence  is 

Gabdbck     strongly  inscribed  on  what  they  have  done.     Indeed,  the  plan 

^  ^-  of  the  commissioners  is,  in  a  measure,  already  executed  over 

these  grounds,  by  the  opening  of  the  third  avenue. 

It  seems  to  me,  therefore,  that  the  defendant,  in  1815,  not 
only  had  a  right  to  fence  up  Peter-sireU^  as  he  did  ;  but  that 
[  *  188  ]  *it  was  his  duty  to  conform  to  the  new  reffulation  imposed  by 
the  government.  The  slreets  must  not  only  be  opened  accord- 
ing to  the  new  plan  of  the  conmiissioners,  but  the  law  is 
express,  that  no  public  street,  lane,  alley,  or  thoroughfare,  shall 
be  permitted  to  intersect  the  squares  or  plots  foitned  by  the 
intersection  of  the  streets  laid  out  by  the  commissioners. 
Feter-streti  docs  intersect  several  of  the  squares  laid  out  by 
the  commissioners.  It  is  true,  that  the  streets  and  avenues,  so 
established  by  the  commissioners,  are  not  to  be  opened,  until 
the  Corporation  of  Aeto-  York  shall  direct ;  but  we  know  they 
are  proceeding  very  rapidly  in  those  improvements;  and  it 
seems  to  me,  that  it  would  be  vexatious  and  unjust,  to  compel 
the  defendant  to  keep  open  the  streets  as  originally  contem- 
plated by  his  ancestor,  since  it  is  ascertained,  that  his  plan  is 
defeated,  and  cannot  be  carried  into  eflect. 

The  defendant  has  left  a  reasonable  and  convenient  outlet, 
or  private  way,  from  the  leased  premises  to  the  Bowery-road. 
which,  in  my  judgment,  is  all  that  can  be  lawfully  required  of 
him,  under  the  circumstances  of  this  case. 

We  are,  therefore,  of  opinion,  that  a  new  trial  ought  to  be 
granted,  with  costs  to  abide  the  event. 

New  trial  granted 


Gardner  and  Hyer  against  Miller. 

.f.,beiiigone  THIS  was  an  action  of  debt,  brought  against  the  defend- 
of three  wtecu-  ^nt,  Ann  Miller,  as  administratrix  of  John  Millery  deceased. 

#  *i  Qo  """  The  declaration  contained  two  counts  :  first,  on  the  bond  of 
[    189  J       #j|^g  intestate,  dated  the  21st  of  March,  1818,  under  his  hand 

debted  to  the 

testator  at  the  time  of  making  his  will,  by  simple  contract,  refused  to  act,  and  the  other  two  proved 
the  will,  and  administered.  ^.,  afterwards,  gave  a  bond  to  the  two  acting  exeentore,  for  the 
amount  of  the  debt  due  to  the  testator  ;  and,  more  than  a  year  thereafter,  took  upon  himself  the 
otlice  of  executor,  and  cancelled  the  bond  :  Held,  that  the  bond  was  to  be  considered  as  given  for 
a  %'aluable  consideration,  to  tlie  other  two  executors,  in  their  private  capacity,  the  addition  of 
**  executors,*'  &c.,  being  merely  words  of  description  ;  that  A,  could  not  avail  himself  of  the 
privilege  of  executor,  as  to  this  debt,  and  that  the  other  executors  might,  therefore,  maintain  their 
action  against  him,  and  recover  the  amount  of  the  bond,  declaring  on  it  as  so  cancelled  and  destroyed. 
Though  a  creditor  makes  his  debtor  an  executor  of  his  will,  yet  if  there  are  not  a$9ets  sufKcieni 
CO  pay  the  debts  and  legaoies.  the  executor  must  pay  hjs  debt 
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and  seal,  for  the  sum  of  1,000  dollard,  to  the  plaintiffs,  "  by  the  Albany, 
names,  description,  and  addition,  of  James  Gardner  and  John  -A^ff"*^  ^*^' 
Hyery  executors  of  John  Gardner,  deceased ;"  and  which  gardsfr 
bond  having  been  destroyed  by  the  said  John  MilUry  the  plain-  ^^ 

tiffs  could  not  produce,  &c.  The  second  count  was  on  the  "  '»«• 
bond,  as  made  to  the  plaintiffs,  without  any  addition  or  descrip- 
tion, as  executors,  (fee.  The  defendant  pleaded,  1.  Non  est 
factum.  2.  That  on  the  2d  of  July,  J  817,  John  Gardner 
made  his  last  will,  by  which  he  appointed  the  plaintiffs,  and 
J.  M.,  the  intestate,  his  joint  executors,  and  afterwards,  on  the 
4th  of  December,  1817,  died,  without  altering  or  revolting  the 
same  ;  that  before,  and  at  the. time  of  making  the  said  will, 
J.  M.,  the  intestate,  was  indebted  to  the  said  John  Gardner, 
deceased,  in  the  sum  of  500  dollars,  for  money  lent;  and  that, 
after  the  death  of  the  testator,  and  after  the  plaintiffs  had 
proved  and  taken  upon  themselves  the  execution  of  the  will, 
and  before  J.  M.,  the  intestate,  had  taken  upon  himself  the 
execution  thereof,  or  made  his  election  so  to  do,  to  wit,  on  the 
21st  of  March,  1818,  the  said  J,  M.,  the  intestate,  for  the  sum 
of  500  dollars,  so  due  and  owing  by  him  to  the  said  /.  G.,  the 
testator,  and  for  no  other  consideration,  made  and  executed 
the  bond  to  tlie  plaintiffs,  as  described  in  the  declaration  ;  and 
that,  afterwards,  the  said  intestate,  J.  3/.,  on  the  13th  of 
September,  1819,  took  upon  himself  also  the  execution  of  the 
will  of  /.  G.  3.  The  defendant  in  his  third  plea,  after  stating 
the  matters  set  forth  in  the  second  plea,  pleaded,  that  he, 
thereupon,  afterwards,  destroyed  and  cancelled  the  said  bond 
or  writing  obligatory,  as  he  lawfully  might  do,  &c.  The  plain- 
tiffs demurred  to  the  second  and  third  pleas,  and  the  defendant 
joined  in  demurrer. 

ffilkins,  in  support  of  the  demurrer.  He  cited  Toller^s 
Law  of  Executors,  348.  425.  1  Salk.  299.  308.  2  Lev.  189. 
Cro.  Car,  373.  2  Bl  Com.  511.  3  Bac.  Abr.  11.  13 
Johns.  Hep.  430.     4  East,  200.    7  Term  Rep.  All. 

Sampson,  contra.     He  cited,  2  Johns.  Rep.  471.     1  Com. 
^Dig.tiSl,  B.  5.    B.  12.    3  Bac.  Abr.  78.  L.  1.    Sid.  33.        [*190  1 
3  Bac.  Abr.  32.  D.  2.     Toller,  189.     1  Mad.  Ch.  471. 

Per  Curiam.  It  is  a  general  rule,  that  if  a  creditor  appoint 
his  debtor  an  executor  of  his  will,  it  operates  as  a  release  or 
bequest  of  the  debt.  But  there  are  exceptions  to  this  rule. 
1 1  seems  to  be  now  settled  in  equity,  that  the  appointment  of 
a  debtor  as  executor,  is  no  more  than  a  parting  with  the  action  ; 
and  that  the  debt  remains  a  trust  for  creditors  or  the  next  of 
kin.     (Gary  v.  Goodinge,  3  Bro.  Ch.  110.) 

At  law,  all  the  executors  are  required  to  represent  the  testa- 
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ALBANY,     tor ;  and  all  must  join  as  plaintifTs  in  an  action.     As  executor$y 

August,  1821.   therefore,  one  cannot  sue  his  coexecutor.     Each  may  receive 

Gardnkk     and  pay  debts  as  .executor ;  and  each  has  an  equal  right  to  the 

V.  possession  of  the  trust  fund.    In  their  representative  character, 

they  are  not  liable  to  a  suit  by  one  against  the  other.     There 

is  no  doubt,  that  a  suit  could  not  have  been  sustained  for  the 

original  debt,  by  two  of  the  executors  against  this  defendant, 

who  was  appointed  joint  executor  with  them.     ^'  If  the  obligee 

makes  the  obligor  and  others  executors,  and  the  obligor  refuses, 

but  the  others  administer,  and  the  obligor  dies  first,  yet  the 

debt  is  released  ;  for  the  obligor,  notwithstanding  the  refusal, 

might  have  come  in  and  administered  ;  and  the  probate  by  the 

others  was  for  his  benefit."     {fVankfordv.  fVank/ord,  1  Salk. 

299,  per  HoUy  Ch.  J.) 

But  the  question  here  is,  whether  the  defendant  has  not  by 
his  own  voluntary  and  express  act,  in  giving  the  bond  to  bis 
two  coexecutors,  waived  his  privilege  and  protection  as  execu- 
tor, quoad  this  debt.  We  have  no  right  to  consider  the  bond 
as  senseless  and  void ;  or  that  the  liability  as  between  the 
executors  is  now  exactly  as  it  was  before  the  bond  was  given 
The  parties  undoubtedly  meant  something  by  giving  and  re- 
ceiving the  bond  ;  and  we  are  bound  to  intend  whatever  might 
reasonably  have  occurred,  in  order  to  justify  and  uphold  this 
security. 

The  bond  was  given  before  the  defendant  had  assumed  the 
office  of  executor;  and  we  may  fairly  infer,  that  in  considera- 
tion of  receiving  this  bond,  the  plaintiffs  became  individually 
I  *  191  ]  *responsible  for  the  amount  of  this  debt,  in  the  course  of 
administration.  They  had  been,  for  a  long  time,  acting  as 
executors ;  but  this  defendant  did  not  elect  to  become  an  act- 
ing executor  until  about n  year  after  he  gave  the  bond.  We 
have  a  right  to  presume  that  the  assets  were  insufficient  to 
pay  the  debts  and  legacies  ;  and  in  that  event,  the  defendant, 
although  an  executor,  was  bound  to  pay  his  original  debt ;  and 
his  omission  to  pay  it  would  be  a  devastavit  on  his  part.  We 
consider  the  bond  as  given  to  the  plaintiffs  in  their  private, 
not  in  their  representative  character.  They  are,  to  be  sure, 
styled  Executors  of  John  Gardner,  but  that  is  merely  de- 
scriptio  personarum^  The  plaintiffs  are,  therefore,  entitktl 
to  judgment. 

Judgment  for  the  plaintiffs. 
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ALBANY, 

August,  1821 

Foster,  Supervisor  of   the   Town   of  Jamaica,      fostkr 

against  Rhoads.  rJ^^,. 

IN  error,  to  the  Court  of  Common  Pleas  of  the  county  of  Thei2th8ec* 
Queens,  Foster,  as  supei'visor  of  the  town  of  Jamaica,  tjonof  theact 
brought  an  action  of  debt  in  the  Court  below  against  Rhoads,  |he*dutiea  and 
to  recover  the  penalty  of  12  dollars  and  50  cents  for  cutting  privileges  of 
sedge  on  the  common  lands  of  the  town  of  Jamaica,  contrary  towiis,"(«M5. 
to  a 
town, 
towns, 

holders  and  inhabitants  of  each  town  are  authorized,  at  their  ^57,])  does 
respective  annual  or  other  town-meeting  held  for  that  purpose,  I^^ntoimwose 
"  to  make  such  prudential  rules  and  regulations  as  a  majority  a  penalty  on  a 
of  the  freeholders  and  inhabitants,  (fee,  shall  judge  necessary  stranger,  or 
and  convenient  for  the  better  improving  of  their  common  lands  P®"®"  having 
and  meadows,  *and  other  common  lands,  (fee.  (fee:  and  to  [*192] 
hnpose  such  penalties  on  the  offenders  against  such  rules  and  no  right,  for 
regulations,  or  any  of  them,  as  the  majority  of  such  freeholders  ^"""^g  «"*» 
and  inhabitants,  (fee,  shall,  from  time  to  time,  deem  proper,  meadows  "or 
not  exceeding  12  dollars  and  50  cents  for  each  oflence,  to  be  common  lands 
recovered,  with  costs  of  suit,  by  the  supervisor  of  the  town  ^^  *^®  *own, 
where  the  offence  shall  be  committed,  (fee,  for  the  use  of  the  ^y°[™J7  ,„ade 
same  town,  by  action  of  debt,  (fee  by  the  town- 

It  appeared  that  the  freeholders  and  inhabitants  of  the  town  meeting,  for 
of  J.  at  a  regular  town-meeting,  assembled  pursuant  to  public  Jj*"'  purpose ; 
noti(^,.on  the  2d  of  September,  1816,  for  the  purpose  of  con-  j^^g^  resort™ 
sidering  the  importance  of  preserving  the  sedge  on  the  meadows  the  common 
of  the  town,  made  a  by-law,  ordaining  and  declaring  "  that  no  **^  remedy, 
person  residing  without  the  town  of  Jamaica,  shall  cut  any  damagesT^for 
sedge  grass  growing  on  the  marshes  in  the  bay,  belonging  to  the  alleged 
the  said  town,  under  the  penalty  of  12  dollars  and  50  cents  trespass. 
for  each  offence  ;  and  that  no  person  or  persons  residing  with-  ,  ^^  .u"*'"/l 
out  the  town  of  Jamaica  shall  take  or  carry  away  any  sedge,  meadow8,^e, 
grass,  or  hay,  which  shall  be  cut  on  the  marshes  in  the  bay,  in  the  bay  of 
belonging  to  the  said  town,  under  the  penalty  of  12  dollars  Jamaica,  are 
and  50  cents  for  each  offence."  TJ^im^ia^l 

The  defendant  pleaded  that  the  locus  in  quo  is  the  soil  and  belonging  to 
freehold  of  the  freeholders  and  inhabitants  of  the  town  of  the  town,  and 
Jamaica,  as  tenants  in  common ;  and  that  he  being  one  of  freehdrof*th** 
the  freeholders  of  the  town,  entered  the  close,  and  cut  and  freeholdersand 
earned  away  the  grass,  as  it  was  lawful  for  him,  and  he  had  inhabiunts  of 
a  right  to  do,  (fee.  The  plaintiff  replied,  that  the  locus  in  **»«  *own,  as 
quo,  (fee,  was  "  part  of  the  common  lands  belonging  to  the  '^|^^    *^ 

(a)  1  Rev,  8iat,  841,  i.  6.  p.  867. 
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ALBANY,     town  of  Jamaica,  and  not  the  soil  and  freehold  of  the  free- 
^^!!^^l}^}\  holders  and  inhabitants  of  the  said  town  of  J.,  as  tenajits  in 
Foster       common,"  d&c. ;   and   issue  being  joined  to  the  country,  a 
^''  venire  was  issued,  and  the  cause  tried  by  a  jury,  who  found  9 

verdict  for  the  defendant,  and  that  the  loctts  in  quOy  &c.  wa? 
the  soil  and  freehold  of  the  freeholders  and  inhabitants  of  the 
town  of  /.  as  tenants  in  common,  &c.,  on  which  the  Court 
below  gave  judgment.  At  the  trial,  it  was  proved  that  the 
defendant  was  an  inhabitant  of  the  town  of  Flushing.  The 
defendant  gave  in  evidence  a  deed  of  conveyance  to  him,  in 
(  •  193  ]  fee  simple,  of  a  lot  of  salt  meadow  lying  in  the  town  *of 
Jamaica;  and  a  patent  of  confirmation,  dated  May  17,  1686, 
from  Lieutenant  Governor  Dongan,  to  the  freeholders  and  in- 
habitants of  the  town  of  Jamaica,  and  their  heirs,  successors, 
and  assigns,  of  all  the  tract  of  land  called  Jamaica,  &c.  The 
defendant  also  proved  that  he  had  been  rated  and  paid  taxes 
to  the  town  of  Jamaica,  for  the  piece  of  salt  meadow  owned 
by  him  in  that  town ;  and  that  it  had  been  the  practice  for 
twenty  years  past,  for  the  inhabitants  of  other  towns,  not  free- 
holders of  Jamaica,  to  cut  grass  on  the  salt  marshes  or  mea- 
dows belonging  to  the  town.  The  plaintiff's  counsel  objected 
to  the  evidence,  as  incompetent  in  support  of  the  issue ;  but 
the  Court  overruled  the  objection,  and  declared  their  opinion 
to  the  jury,  that  the  evidence  was  competent  to  justify  the 
defendant,  and  to  bar  the  plaintiff's  action.  The  plaintiff's 
counsel  tendered  a  bill  of  exceptions  to  the  opinion  of  the 
Court,  on  which  a  writ  of  error  was  brought,  returnable  in 
tiiis  Court. 

M'Koun,  for  the  plaintiff  in  error. 

O.  Edwards,  contra. 

Per  Curiam,  We  think  the  Court  below,  according  to  the 
bill  of  exceptions,  erred  ;  but  we  are  clearly  of  opinion,  on  the 
whole  record,  that  the  defendant  is  entitled  to  jud^ent.  The 
act  relative  to  the  duties  and  privileges  of  towns  {sees,  36,  ch. 
25,  s.  12)  does  not  authorize  a  penalty  to  be  imposed  by  the 
town  on  any  person,  as  a  trespasser.  The  powers  there  given 
extend  only  to  regulations  for  the  enjoyment  of  their  common 
lands,  as  between  those  who  have  a  right  to  enjoy  them  as 
commons.  Here  the  declaration  charges  the  defendant  to  be 
a  trespasser;  and  the  town-meeting  have  voted  a  penalty 
against  a  stranger,  (having  no  right,  as  they  say,)  for  trespass- 
ing on  their  land.  This  cannot  be  the  true  construction  of  the 
statute.  The  legislature  never  intended  to  delegate  to  any 
persons  or  body  corporate  the  power  of  imposing  penalties  for 
injuries  to  their  own  lands  by  trespassers.  If  this  be  a  trcs 
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pass,  I  he  town  must  pursue  the  common  law  remedy  for  da-    ALBANY, 
mages.     The  judgment  ctf  the  Court  below  must,  therefore,  be  /^^^T^-i^ 
affirmed.  TtrxTLK 

Judgment  affirmed.  ^• 


*TUTTLE    AND    OTHERS    agaiflSt   KiP.  [*194] 

IN  error,  on  certiorari,  to  the  Justice's  Court  of  the  city  Accordingto 
of  New-York:  Kip  sued  Tattle,  Lane,  and  Davenport,  on  a  ^«  ^"«  J®"- 
bond  taken  pursuant  to  the  eighth  section  of  the  "  act  extend-  gth  secSoVof 
ingthe  jurisdiction  of  Justices  of  the  Peace,"  passed  the  10th  the  act  extend- 
of  April,  1818.  {sess.  41,  ch.  94.)  Kip,  on  the  7th  of  May,  mg  the  juris- 
1819,  recovered  a  judgment  against  T.  and  L.  for  53  dollars,  ^^''^^^"^^ 
iKjfore  an  assistant  Justice  in  the  city  of  New-  York  ;  and  on  peace,  (««»». 
the  17th  of  May,  1819,  the  plaintifrs  in  error  executed  the  41,cIl94,  [2 
bond,  conditioned,  that  if  T.  and  L.  should  pay  the  amount  ^^'  ^'«'- 
of  the  judgment,  within  three  months  from  the  date  thereof,  or  creditor  who 
surrender  themselves  in  execution,  within  thirty  days  there-  hns  recovered 
after,  then  the  obligation  to  be  void,  &c.  The  breach  assigned  judgment  iu 
was,  that  T.  arid  L.  had  not  paid  the  debt,  nor  surrendered  c^rt^^'^Tnd 
themselves  in  execution,  within  thirty  days,  &c.  The  defend-  taken*  a  bond 
anls  below  pleaded  non  eat  factum,  and  that  no  execution  had  with  security, 
iieen  issued  in  the  original  suit,  on  which  T.  and  L.  could  according  to 
have  been  surrendered  in  execution,  in  discharge  of  the  bond  ;  oftheact^murt 
and  that  T.  and  L. ,  before  the  commencing  of  the  suit  be-  sue  ont  execu- 
low,  did  appear  before  the  Justice  who  gave  judgment  in  the  tion  after  tlie 
original  suit,  and  offered  to  surrender  themselves  in  discharge  expiration    of 

£•    m      •        J  tnree  caienQar 

Ol  the  bond.  months     from 

It  was  proved,  that  no  execution  was  ever  issued  on  the  the  date  of  the 
original  judgihent ;  and  that,  on  the  7th  of  September,  1819,  jwdgment,  and 
(thirty-one  days  aftdr  the  judgment,  and  before  the  commence-  of^on  e***i™ 
ment  of  the  suit  below,)  T.  and  L,  personally  ]n>peared  before  tentu$  ther^- 
the  Justice  who  rendered  the  judgment,  and  oflered  to  surren-  on,  before  he 
der  themselves  iii  execution  ;  but  the  Justice  refused  to  do  any  ^^-^Jl^*^**"' 
thmg  in  the  matter.     The  Court  below  gave  judgment  for  the  ^hg  jj^n^ .  fo^ 

plaintiff  on  the  bond.  the  sorety  has 

no  mode  of 
complying  with  the  ahemative  in  the  condition  of  the  bond,  but  by  aannendering  the  debtor  to  the 
constable  having  an  execution  against  him.  (a) 

The  wirety  caiiuot  surrender  the  principal,  in  such  case,  against  his  consent,  or  without  au 
execution.  (6) 

The  commott  bw  pMetice  of  Courts  of  recorfl,  bs  to  nureiider  of  bail,  does  not  apply  to  • 
Jofllice's  Court. 

{a)  AlUson  v.  WUkin^  1  WendelTB  Rep.  163.  WhUney  v.  Speneer,  4 
Cotoen^B  Rep.  39. 

(6)  Vide  Brack  v.  Springer,  4  WendtWs  Rep.  519.  Row  v.  Pulver,  1 
Cawen  $  Rep.  247. 
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ALBANY,         On  the  return  to  the  certiorari,  two  points  were  state%l  loa 

August,  mi.   ^Q  consideration  of  the  Court :  1 .  That  the  plaintifl'  below 
TuTTLK      could  not  sustain  a  suit  on  the  bond,  until  after  an  execution 
^'  had  been  issued  on  the  original  judgment,  on  which  the  de- 

fendants might  have  been  surrendered.     2.  That  the   oifer 

[  *  195  ]  *to  surrender,  before  a  suit  on  the  bond,  though  after  the  thirty 
days  had  expired,  was  a  sufficient  performance  of  the  condition, 
and  a  satisfaction  and  discharge  of  the  bond. 

Per  Curiam.  This  case  depends  on  the  construction  which 
is  to  be  given  to  the  eighth  section  of  the  act  to  extend  the 
jurisdiction  of  Justices  of  the  Peace,  (sesa.  41 ,  ch.  94,)  by  which 
it  is  enacted,  '^  that  no  execution  shall  issue  on  any  judgment 
given  by  virtue  of  this  act,  unless  by  consent  of  the  parties,  in 
less  time  than  three  calendar  months  from  the  time  of  entering 
the  same ;  provided,  the  defendant  shall  give  a  bond  with 
security,  to  be  approved  of  by  the  Justice  before  whom  such 
judgment  shall  be  obtained,  for  the  payment  of  the  debt  and 
costs,  at  the  expiration  of  the  said  three  months,  or  surrender 
the  body  in  execution  within  thirty  days  thereafter."  We  per- 
ceive no  statute  authority  for  surrendering  a  debtor,  in  discharge 
of  his  surety  or  bail  in  a  Justice's  Court,  unless  it  be  by  deli- 
'  vering  him  to  the  constable  having  an  execution  against  him. 
The  common  law  incidents  of  a  recognisance  of  bailj  accord- 
ing to  the  practice  of  Courts  of  record,  do  not  apply  to  a  Jus- 
tice's Court.  Davenport  was  surety ,  not  bail.  It  would  be 
false  imprisonment  in  a  Justice  to  commit  a  debtor  to  gaol,  on 
the  ground  of  a  surrender  by  his  surety,  without  the  consent 
of  his  principal.  The  "  surrender  of  the  body  in  execution," 
here  means,  the  delivering  up  of  the  debtor  to  the  constable 
having  an  execution  against  him.  The  condition  of  the  bond, 
in  this  case,  is  in  the  alternative :  either  to  pay  the  amount  of 
the  judgment  in  three  months,  or  to  surrender  the  debtor  in 
execution,  within  tliirty  days  thereafter ;  either  of  these  acts 
would  be  a  satisfaction  of  the  bond.  The  statute  clearly  meant 
to  allow  the  surety  the  privilege  of  being  exonerated,  if  the 
principal  was  found,  on  the  execution.  It,  therefore,  seems 
that  the  sound  interpretation  of  the  statute  requires,  that  the 
creditor  should  sue  out  execution  at  the  end  of  the  three 
calendar  months  from  the  date  of  the  judgment,  and  have  a 
return  of  non  est  inventus  thereon,  before  he  can  maintain  a 
suit  on  the  bond.  It  is  at  the  pleasure  of  the  creditor  to  sue 
out  execution  or  not ;  and  it  would  be  unreasonable  and  unjust 

{*  196]  to  allow  him  to  render  *the  bond  absolute,  by  forbearing  to 
take  out  an  execution,  and  thereby  deprive  the  surety  of  the 
only  possible  mode  of  complying  with  the  condition  of  the  bond, 
by  surrendering  the  principal  "  in  execution."  We  are,  there- 
fore, of  opinion,  tliat  the  judgment  of  the  Justice's  Court  must 
be  reversed.  Judgment  reversed. 
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ALBANY, 

August,  1821. 

St£bbins  against  Grant.  stsbbiih 

V. 

Grant 

OAKLEY,  for  the  defendant,  moved  to  stay  all  the  pro-     »- .    ^ 
ceedings  in  this  cause,  on  the  part  of  the  plaintiflf,  until  the  ^m  qq^  ^^y 
costs  of  the  suit  in  the  Courf  of  Chancery  had  been  paid.     It  proceedings  in 
appeared,  from  the  affidavit  read,  that  in  September,  1818,  the  »  wit, until  the 
plaintiff  filed  a  bill  in  the  Court  of  Chancery  against  the  defend-  h^he  Ccnrt  of 
ant  and  Benjamin  Sherman,  for  the  purpose  of  having  a  decree  Chancery,  be- 
for  the  allowance  of  a  set-off  on  a  bond  executed  by  the  plain-  tween  the  same 
tiff  and  his  two  brothers  to  the  defendant,  and  by  him  assigned  I*'**.^»    •JJJ* 
to  Sherman.     The  set-olT  consisted  of  a  demand  for  a  large  BaraeT^roaiter^ 
quantity  of  pork,  hams,  &c.,  alleged  to  have  been  sold  by  in  which  the 
Stebbins  to  Grant  in  the  spring  of  1815.     The  Chancellor  P''"*^^''j^ 
dismissed  the  bill  with  costs,  on  the  ground,  among  others,  that  ^\^^     "^^j^ 
a  general  settlement  had  taken  place  between  Grant  ^nd  Steb-  were  first  paid! 
bins  of  their  partnership  transactions,  in  which  the  pork,  lar^,  (a) 
&.C.,  sought  to  be  set  off,  had  been  included.     Stebbins  ap- 
pealed ;  and  the  Court  of  Errors,  at  its  last  session,  affirmed 
the   decree,   with   costs,   including    100  dollars   extra   costs, 
adjudged   by   that   Court,  and  also   the   costs  in  the  Court 
of  Chancery,  taxed  in  April  last,  at  475  dollars,  which  had  not 
been  paid,  Stebbins  being  insolvent.    Since  the  decision  of  the 
Court  of  Errors,  Stebbins  brought  the  present  action  in  this 
Court,  to  recover  for  a  quantity  of  pork,  hams,  &c.,  which  was 
alleged  in  the  adTdavit  to  be  the  same  pork,  hams,  &c.,  which 
had  been  the  subject  of  litigation  in  the  suit  in  the  Court  of 
Chancery. 

♦  Oakley  cited  2  Bl.  Rep.  74 1 .    3  Wils.  149.     1  Salk,  255.       [  *  1 97  ] 

2  Term  Bep.  223.  511.     3  Bos.  fy  Pvll.  22.    6  Term  Bep. 
740.    8  Term  Bep.  645.    4  East,  585.     1  Johns.  Cases,  247. 

3  Caines,  171.     1  Dunlap's  Prac.  337. 

J.  Tallmadge,  contra.  He  cited  Leonard  v.  Freeman,  3 
Caines'  Bep,  171. 

Per  Curiam.  We  never  have  gone  so  far,  as  to  stay  pro- 
ireedings  in  a  cause  in  this  Court,  because  the  plaintifi*  had 
been  nonsuited  in  another  Court,  and  had  not  paid  the  costs. 
Though  we  might,  perhaps,  be  inclined  to  adopt  the  rule  of 
the  English  Courts,  in  regard  to  Courts  of  law,  we  certainly 
cannot,  as  regards  the  Court  of  Chancery,  which  has  its  own 
peculiar  rules,  and  is  not  governed  by  the  statute  relative  to 

costs. 

Motion  denied. 

(a)  Vide  Perkins  y.  Hiitman,  pout,  pa|;e  237. 
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\M\.\NV, 


Myers  asainst  Kelsey, 


'O 


fVKLSET. 


BY  virtue  of  a  fieri  facias  issued  on  a  judgment  entered 
Where  a  ^p  by  tf^e  President  and  Director*  of  the  Manhattan  Company 
ilin'^i^  lot  against  K.,  the  defendant,  on  the  20th  October,  1817,  the 
beionging  to  shcriflfof  the  county  of  Dutchess  advertised  and  sold  a  house 
the  defendant,  and  lot  belonging  to  the  defendant,  in  Poughkeepsie^  at  public 
under  a  judg-  auction,  on  the  25th  of  November,  1819.     Peter  Flaglee  be- 

nient  And  ex^K  ■ 

cwtion  asainat  came  the  purchaser  thereof,  at  such  sale ;  and  a  deed  was  exe- 
him,  and  exe-  cuted  by  the  sheriff  to  him,  in  the  usual  form.  A  fieri  facias 
cated  a  deed  in  debt  on  scircfacias  against  the  defendant,  at  the  suit  of  Jt/., 
«r1'and"^erl  ^^^  pkintiff,  was  dcHvered  to  the  sheriff  of  Dutchess,  in  May 
wards,  aeiaed  last„  returnable  on  the  first  day  of  this  term,  by  which  the 
and  sold  the  sheriff  was  directed,  in  case  sufficient  goods  and  chattels  of  the 
same  house  (Jjefondant  could  not  be  found  in  his  bailiwick,  to  cause  the 
another  (»eca-  ^^bt,  &c.  to  be  made  of  the  lands  and  tenements  whereof  the 
lion  issued  on  defendant  was  seised  on  the  28th  of  November,  1809,  or  at  any 
a  prior  judg-  time  afterwards,  <tc.  By  virtue  of  the  last  mentioned  execu- 
[  *  198  ]  tion,  the  sheriff  amiin  *levied  on  the  same  house  and  lot  before 
ment  against  Sold  by  him  to  i  .  F.,  undcr  the  former  execution,  and  adver- 
the  defendant,  tised  the  same  for  sale.     F.,  in  his  affidavit,  alleged  that  no 

A       A       w*'  aA  ^ 

lu!?  "™  <%   scire  facias  to  revive  the  last  mentioned  judgment  was  issued, 

the   same    for  .,  •',       _^  ,,  i*  r-k   a    t         mr^^^  t^i^i-i 

«aic,  the  Court  "ntil  tlie  23d  day  of  October,  1820,  and  that  the  judgment  on 
refused  to  stay  such  scire  facios  was  not  perfected  until  the  last  May  term. 

procee<Iiiigs,on 

oHhc  Varcha-  Ookley,  in  behalf  of  P.  F.,  the  purchaser  under  the  first 
•*er  under  the  mentioned  execution,  now  moved  that  all  further  proceedings 
execution  first  under  the  last  mentioned  execution  be  stayed. 

i^).<ned,  but  h.>t\ 

him     to    seek  t    ^r*  tt        j 

his  renietiy  by      "^  •  -t  aUmadge,  contra. 


action. 


Per  Curiam,  We  do  not  think  proper  to  decide  on  the 
rights  of  these  parties,  in  this  summary  way  ;  but  F.,  the  pur- 
chaser, under  the  execution  in  favor  of  the  Manhattan  Com- 
pany,  must  be  left  to  his  remedy  by  action. 

Motion  denied. 


■tr-  -^ 
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ALBANY, 
August,  1821. 

Jackson,  ex  dem.  M'Cloughry  and  others,  against     Jackson 

oK££LS*  S'keels. 

THIS  was  an  action  of  ejectment,  brought  to  recover  pfirt  The  act  of 
of  lot  No*  10,  in  the  town  of  Genoa,  in  the  county  of  Cayuga,  *e  6th  of 
tried  at  the  Cayuga  Circuit,  in  June,  1820,  before  Mr.  Justice  ;^f^^^;  ^^^^^ 
Van  Ness.  The  plaintiff  gave  in  evidence,  a  patent  for  lot  military  bonn- 
No.  10,  in  MiUon,  now  G'cnoa,  and  lot  No.  lo,  in  Locke,  ty  lands,  did 
granted  to  John  M'  Cloughry,  late  a  lieutenant  in  the  revolu-  not  authorize  a 
tionary  army,  and  his  heirs  and  assigns  forever,  dated  the  13th  *™"J*|^  *"*" 
of  September,  1790,  and  passed  the  secretary's  *office,  tlie  1 9th  i  ^^®  J 
o{  December,  1791  ;  and  a  special  act  of  the  legislature,  passed  ^*®'  ^y^  ^?* 
the  3d  of  April,  1807,  entitled,  "an  act  relative  to  land  March,n8S- 
granted  to  John  M^  Cloughryi^^  bo  that  nothing 

Alexander  Ross,  a  witness  for  the  plaintiff,  testified,  that  ^^^  P^^  ^y 
he  was  born  in  Longford  in  Ireland,  where  he  resided  until  ^By^Se°act 
the  year  1774,  when  he  came  to  this  country ;  that  he  was  of  the  sd  of 
well  acquainted  with  Lieutenant  John  JW  Cloughry  eiud  Ins  Jipnl,  1807, 
family,  at  Lonfgord;  that  John  M'Cloughry  came  to  this  ^**'*'  ^^*vft 
country  about  the  year  1775,  and  entered  the  American  army,  vests  the^anda 
>and  died  in  1781,  without  issue ;  that  he  left  five  brothers  liv-  patented  to  /. 
ing  in  Ireland,  at  the  time  of  his  death,  to  wit,  Alexander,  ^,adecea»ed 
Patrick,  Thomas,  Gilbert,  and  JVilliam,  and  a  sister  named  ^^^*  tS)ugh 
Margaret ;  the  witness  understood,  that  Alexander,  the  eldest  aliens,  in  like 
orother,  died  about  thirty  years  ago,  without  issue  ;  that  Pa-  manner,  as  it 
irick  died  many  years  ago,  leaving  issue ;  that  Thomas  also  ^°^^^^  ^^.^ 
died  without  issue  ;  that  Gilbert,  the  fourth  brother,  as  the  them,  if  they 
witness  had  heard,  came  to  tliis  country,  after  the  revolutionary  had  been  citi- 
war,  and  died  about  thirty  years  ago ;  and  tliut  fVilliam  and  ^^  ^^  this 
Margaret  were  still  living  in  Ireland ;  the  witness  testified  ^l'  ^^  ^^^ 
as  to  the  ages  of  the  brothers  of  the  deceased  soldier,  from  in-  death,  (17S1) 
formation  derived  from  persons  who  had  come  from  Ireland,  according  to 
and  from  his  own  family,  not  from  the  father  or  mother  of  J.  ^^^^^^^ 
3PC,  D,  Crato/ord,  another  witness,  testified,  that  William  state,  it  is  in- 
and  Margaret,  brother  and  sister  of  the  deceased  soldier,  were  tended  that  the 
living  in  Ireland,  in  1801 ,  and  were  unmarried.  That  Patrick  ^"  »^y*<* 
died,  leaving  four  children,  Alexander,  Thomas,  JPilliam,  and  ^^  the^^w  of 
Jane,  (lessors  of  the  plaintiff;)  that  Alexander,  the  eldest  son  descents  at  the 
of  Patrick,  died  on  his  passage  to  Neio-York,  leaving  four  time  of  passing 
infant  children,  the  eldest  of  which,  Thomas,  was  now  about  |{l^tUleof*he 
thirty-two  years  of  age.  The  defendant  gave  in  evidence  a  hejfg^  as  it  re 
warranty  deed  from  Gilbert  M^Cloughry  and  Anne  his  wife  spects  anjr  li 
to  Daniel  Avery,  dated  February  24,  1796,  for  lot  No.  10,  ^^^^^  |^ 
excepting  one  hundred  acres  before  sold  to  3f.  Dow.  The  have^accnied 
defendant  also  read  in  evidence,  a  deed  from  Daniel  Avery  to  from  the  time 

(a)  Jackson  v.  Lyon,  9  Cotven*8  Rep,  664.  of  passing  the 
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Philip  Strongy  dated  December  7,  1798,  for  fifty  acre*,  the 
premises  in  question  ;  and  deduced  a  title  from  Strong  to  the 
defendant.  It  appeared,  that  persons,  under  contract  with 
Avery y  had  settled  on  the  lot,  in  1799  and  1799,  but  not  on 
the  part  held  by  the  defendant.  JValter  *fVood  and  GUn 
Cuyler  testified,  that  they  knew. Gilbert  M^Cloughryy  about 
the  year  1795  or  1797,  when  he  appeared  to  be  about  fifty 
years  of  age  ;  that  he  lived  some  time  in  Herkimer ,  and  after- 
wards in  Montgomery  county.  The  defendant  read  in  evi- 
dence, "an  act  to  enable  certain  persons  therein  named  to 
purchase  and  hold  estates  within  this  state,"  passed  ApHl  5, 
1803  ;  and  "  an  act  to  enable  certain  persons  therein  named  to 
purchase  and  hold  real  estate,"  passed  April  4,  1807. 

The  jury  found  a  verdict  for  the  plaintifl^,  subject  to  the 
opinion  of  the  Court,  on  a  case  made  ;  and  if  the  Court  should 
be  of  opinion,  that  the  plaintiff  was  not  entitled  to  recover, 
then  a  judgment  of  nonsuit  was  to  be  entered. 

L.  Beardsley,  for  the  plaintiff,  contended,  1.  That  the  pa- 
tentee having  died  without  heirs  in  this  country,  who  could  take, 
the  land  escheated,  and  became  vested  in  the  people  of  this 
state,  without  office  found.  (2  Bl,  Com.  11.  107.  Wilson  v. 
Berkley,  Flowd.  230.^  The  patentee  having  come  to  this 
country  before  the  declaration  of  independence,  he  became  an 
American  citizen  ;  and  although  the  patent  issued  after  his 
death,  yet  by  operation  of  the  acts  of  the  legislature  relative  to 
the  military  bounty  lands,  the  land  is  to  be  deemed  vested  in 
the  soldier,  as  at  the  time  of  his  death.  (L.  N.  Y,  aess.  26, 
ch.  88.  3  Webster's  ed.  399.  3  Cairns'  Bep.  62—69.  2 
Johns.  Bep,  80.  14  Johns.  Bep.  405.)  Though  an  alien 
who  purchases  land,  holds  it  until  office  found  ;  yet  he  cannot 
take  and  hold  by  descent.  (1  Johns.  Cases,  399.  3  Johns. 
Cases,  109.  Co.  Litt.  2,  note  5.  Plowd.  229,  230.  1  Com. 
Dig,  Alien,  C.  1.)  Here  were  no  legal  representatives  of  the 
deceased  soldier,  who  could  take,  at  his  death,  under  the  act. 
The  legislature  have,  by  various  acts  and  resolutions,  given  a 
construction  to  the  common  law  in  relation  to  these  military 
lots,  by  treating  them  as  escheats ;  and  there  is  nothing  in  the 
acts  under  which  the  patent  issued,  that  can  warrant  the  infe- 
rence that  the  legislature  intended  that  the  lands  should  de- 
scend to  alien  heirs.  The  lands  were  given  to  the  soldier  or 
his  legal  representatives.  If  lands  are  granted  where  they 
should  escheat,  it  is  a  void  grant.     (T.  Baym.  242.) 

2.  If,  then,  this  land  vested  in  the  people,  there  was  nothing 
*to  divest  their  right,  previous  to  passing  the  act  of  the  3d  of 
April,  1807,  by  which  the  land  passed  to  the  heirs,  of  the  pa- 
tentee. This  case  does  not  come  within  the  ninth  article  of 
the  ireuiy  wltli  Great  Britain,  of  1794.  (3  Caines'  68,  69. 
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2  Johns.  Cas.  29.    4  Johis.  Rep.  75.)    The  act  of  the  3d    Albany, 
of  April,  1797,  authorizing  Gilbert  M' Cloughry  B.nd  others  ,^;;5::^J;i^ 
to  take  and  hold  real  estate,  granted  no  title.     Nor  does  the      jackson 
act  of  the  4th  of  April,  1807,  authorizing  certain  persons  thftre-  ^• 

in  Darned  to  purchase  and  hold  real  estates,  apply  to  this  case. 
That  act  is  a  mere  transcript  of  the  third  section  of  the  act  of 
the  26th  of  March,  1802;  and  it  cannot  avail,  for  Gilbert 
M^  Cloughry  had  no  title  when  he  conveyed  ;  and  if  he  ever 
acquired  any,  it  was  only  for  one  fourth.  Besides,  the  act  was 
intended  merely  to  defend  bona  fide  purchasers,  who  had  pur- 
chased from  aliens,  from  any  claims  of  the  state  ;  and,  more- 
over, it  was  not  passed  until  the  day  after  the  act  under  which 
we  claim.  Our  rights  could  not  be  devested  by  a  subsequent 
act.  (4  Johns.  Rep.  75.)  The  act  of  the  3d  of  April,  1807, 
expressly  recognises  the  doctrine  for  which  we  contend,  that 
the  land  had  escheated,  and  became  vested  in  the  people  of 
this  state ;  it  vests  the  land  in  the  heirs  of  the  patentee,  in 
like  manner  as  it  would  have  descended,  had  they  been  citi- 
zens, at  the  time  of  his  death  ;  and  it  is  made  inheritable  by 
the  heirs,  though  aliens,  according  to  the  law  oi^  descents  of 
titis  state. 

3.  It  appears  that  Gilbert  ISVC,  was  the  fourth  son  of  the' 
patentee's  father;  and  the  patentee  died  in  October,  1781, 
when  the  English  rule  of  descent  was  in  force  here,  and  the 
land  therefore  descended  to  the  elder  brother ;  and  Thomas 
M^C,  at  whose  instance  the  act  was  passed,  being  the  eldest 
son  of  the  eldest  brother  of  the  patentee,  the  title  vested  in 
him.  The  lessors  of  the  plaintiff  are  all  the  persons  who  could 
have  any  claim,  except  Gilbert,  who,  at  most,  could  be  entitled 
to  one  fourth  only.  But  there  is  no  evidence  that  Gilbert 
was  living  when  the  act  of  1807  was  padsed.  There  is  no 
proof  of  his  being  alive  up  to  1800  ;  and  after  an  absence  of 
seven  years,  the  death  of  a  party  may  be  presumed. 

4.  The  statute  of  limitations  ought  not  to  be  applied  to  this 

case.     The  statute  did  not  begin  to  run  until  1807,  *before        |*202] 
which  time  the  lessor  had  no  right  of  entry.     Until  18D7,  the 
estate  was  vested  in  the  people,  and  no  laches  can  be  imputed 
to  them.     (6  Comyn  Dig.  tit.  Prerog.  D.  71.    Bac.  Abr, 
Prerog.  E.  6.    4  Johns,  Rep.  202.) 

Cady,  contra.  1.  The  plaintiff's  claim  is  burred  by  the 
statute  of  limitations.  It  was  not  the  object  of  tiie  act  of  1807, 
to  grant  a  new  title  to  the  heirs  of  the  deceased  soldier ;  but 
merely  to  remove  their  disability  as  aliens,  and  to  place  them 
in  the  same  situation  as  if  they  had  been  citizens  of  this  state. 
The  act  (1  N.  R.  L.  303,  sess.  36,  ch.  60)  vested  the  titles  to 
bounty  lands,  in  the  case  of  a  deceased  soldier  or  officer,  at 
the  time  of  bis  death  ;  and  it  is  under  that  act  only,  that  Lieu- 
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ALBANY,     tenant  3/*  C/cm^Rry  could  have  any  claim  or  tiUe.     The  acl 
August,  1821.   fequires,  in  case  the  land  should  have  been  settled  under  colof 
^'■^^^^^^^T^  of  a  bona  fide  purchase,  that  the  impiovements  should  be 
V.  paid*  for.     The  act  of  the  3d  Jpril,  lt'07,  {sess,  30,  ch.  114. 

Skefis.  g  fVebsL  Ed.  124,)  did  not  take  awav  any  disability  of  PatHi^k 
and  his  children.  It  is  in  favor  of  the  brothers  and  sisters  of 
John  M^Clougkry  then  living  in  Ireland.  This  is  apparent 
from  the  language  of  the  preamble,  which  ought  always  to  be 
taken  into  consideration,  especially  in  construing  a  private  act. 
The  children  and  grandchildren  of  FaiHcky  who  was  then 
dead,  are  not  within  the  scope  of  this  act.  The  lessors,  there- 
fore, can  recover  only  on  the  demises  of  William  and  Margar 
ret,  the  only  brother  and  sister  of  the  patentee,  then  living. 

Again  ;  in  1 803  there  was  a  bona  fide  purchaser  in  posses- 
sion under  G liberty  who  would  have  been  heir  to  the  deceased 
soldier ;  and  the  evidence  docs  not  warrant  the  conclusion 
that  he  was  dead  in  1807,  when  the  act  under  which  the  les- 
sors claim  passed.  He  appears  to  have  been  living  in  1801 
or  1802 ;  and  the  presumption  of  death  is  not  allowed,  unless 
it  is  shown  that  inquiry  has  been  made  of  the  f^imily  of  the 
party,  or  of  persons  who  arc  the  most  likely  to  know  whether 
he  is  alive  or  not.  There  was  no  evidence  that  any  such  in- 
quiry was  made. 

2.  By  the  act  of  the  5th  Aprils  1803,  the  legislature  intend- 
ed that  no  person  should  be  disturbed  in  his  bona  fide  posses- 
sion, after  five  years. 
I  *203  I  *3.  If  O.  M'C.  entered  at  all,  he  entered  as  a  tenant  in 

common,  and  that  entry  did  not  alter  the  character  of  his  po^ 
session,     (13  Johns.  Bep.  406.) 

4.  The  statute  of  limitations  commenced  to  run  against 
Alexander,  the  eldest  son  of  Patrick,  in  his  lifetime;  and 
where  an  adverse  possession  has  commenced  in  the  lifetime 
of  the  ancestor,  the  operation  of  the  statute  is  not  prevented 
by  the  title  descending  to  a  person  under  a  legal  disability.  (15 
Johns.  Rep.  169.) 

5.  On  the  3d  o{  April,  1797,  an  act  was  passed  authorizing 
Gilbert  M*C.  to. take  and  hold  land,  <fec.  He  was  thus  re- 
lieved  from  the  disability  of  alienage,  and,  in  If  03,  was  capable 
of  taking  and  holding  lands  as  if  he  was  a  natural  born  citizen. 
So  that  when  the  act  of  1803  passed,  he  was  the  only  person 
capable  of  taking ;  and  he  did  take  the  land,  and  the  defend- 
ant claims  as  a  bona  fide  purchaser  under  him.  Tlie  title  of 
Gilbert  could  not  be  impeached  for  alienage^  and  was,  there- 
fore, perfect. 

E.  fftlliams,  in  reply,  observed,  that  independent  of  the  act 
of  1790,  the  land  could  not  vest  in  the  deceased  soldier ;  and 
the  moment  the  patent  issued,  the  title  escheated.  The  act 
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of  the  3d  of  Aprils  1807,  gives  the  title  to  the  brothers  and    Albany, 
sister  of  the  patentee  in  Ireland ;  and  that  title  is  to  be  regu-  \^^^^!^^^}^\ 
lated  according  to  the  new  statute  of  descents.     If  P.  and  his      Jacksok 
children  are  to  be  excluded,  then  Gilbei't,  who  was  not  then       ^^^i 
in  Irelandy  ought  to  be  excluded.     But  when  the  whole  act  is 
examined,  it  will  be  evident  that  it  was  intended  to  give  the 
title  to  the  heirs  at  law  of  the  patentee,  according  to  the  new 
fciw  of  dements. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  Court.  The 
act  of  the  6th  of  Apfil,  1790,  gave  to  letters  patent  for  the 
military  bounty  lands,  an  operation  from  the  27th  of  March, 
1783,  so  as  to  be  deemed  to  have  vested  a  title  in  the  grantees 
from  that  time ;  but  this  act  was  not  considered  as  authorizing 
grants,  when  the  person  to  be  designated  as  the  grantee  was 
not  alive  in  March,  1783.  {Jackson,  ex  dem.  Sherwood,  v. 
Phelps,  3  Caines,  QS,)  Tlie  consequence  is,  that'  nothing 
passed  by  the  grant  to  John  M'Clougnry ;  the  *titlc  to  the  lot  [  *  204  ] 
remained  vested  in  the  state.  The  act  of  the  3d  of  April,  1797, 
(sess.  30,  ch.  78,)  authorized  Gilbert  M'Cloughry  to  hold 
lands  within  this  state  as  a  natural  born  citizen  might  do,  but 
granted  no  title  to  this  lot.  The  act  of  the  3d  of  April,  1807, 
after  reciting  the  patent,  vests  the  lands  in  the  heirs  of  John 
M^Cloughry,  the  patentee,  in  like  manner  as  it  would  have 
descended  to  them,  if  they  had  been  citizens  of  this  state  at  the 
time  of  his  death,  and  be  inheritable  by  their  heirs,  though 
aliens,  according  to  the  law  of  descents  of  this  state,  which  I 
understand  to  be  the  law  regulating  descents  at  the  time  of 
passing  the  act.  From  the  facts  in  the  case,  I  lake  it  for 
granted,  that  the  father  of  John  M^Cloughry  was  dead  ;  if  so, 
the  land  vested  in  Gilbert,  fVilliam,  and  Margaret,  the  sur- 
viving brothers  and  sister,  (if  Gilbert  was  then  living,)  to  each 
an  undivided  one  fourth ;  and  to  Thomas,  JVilliam,  Patrick 
and  Jane,  children  of  Patrick,  a  brother  of  the  patentee,  four 
fifths  of  the  remaining  one  fourth ;  and  to  Jhomas,  John, 
lUizabeth,  and  JatiCy  children  of  Alexander,  deceased,  who 
was  a  son  of  Patrick,  the  residue  of  the  one  fourtli :  thus  the 
lessors  of  the  plaintiff  are  seised  of  three  fourths  of  the  premi- 
ses, provided  Gilbert  was  living  on  the  3d  of  April,  1807 ;  but 
if  he  was  not,  and  died  without  issue,  then  they  were  seised  of 
the  whole.  I  am  inclined  to  think  that  the  evidence  is  too 
slight  to  presume  the  death  of  Gilbert  in  1807.  Alexander 
Ross,  a  witness  for  the  plaintiff,  ^'  thinks  lis  heard  that  Gilbert 
was  dead  about  twenty  years  ago ;"  but  it  does  not  appear 
that  any  inquiry  was  made,  or  from  whom  the  information  was 
derived. 

The  act  ol  April  4th,  1807,  {sess.  30,  ch.  123,)  does  not 
interfere  with  the  plaintiffs'  claim  for  three  fourths  •  it  merely 
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ALBANY,     protects  the  title  before  conveyed  to  a  citizen  of  this  slate,  and 
,^^^!1^^^J^\  then  in  his  actual  possession,  so  that  it  should  not  be  qucs- 
WooD        tioned,  by  reason  of  the  alienage  of  the  person  from  or  through 
^-  whom  such  title  might  have  been  derived.     If  Gilbert  ac- 

quired a  title  to  one  fourth  by  the  act  of  ^prU,  3dj  1807,  so 
far  as  respects  that  part,  the  act  may  apply. 

It  has  been  urged,  that  there  was  an  adverse  possession  of 
more  than  twenty  years.  That  will  depend  on  thfe  question, 
[•205]  when  did  the  plaintiffs'  title  first  accrue?  The  title  did  *noi 
pass  from  the  state  till  the  3d  of  April,  1807,  which  is  lesi 
than  twenty  years.  The  limitation  of  five  years  in  the  act  of 
the  5th  of  Aprils  1803,  by  the  seventh  section  of  the  act  of 
April  7,  1806,  {sess.  29,  ch.  187,)  is  extended  to  1823.  On 
this  ground,  there  is  no  bar  to  the  right  of  recovery.  The  acts 
of  1803  and  1806  apply  to  the  remedy  only.  To  extend  the 
time  for  bringing  suits,  rested  in  the  sound  discretion  of  the 
legislature,  and  did  not  impair  any  vested  right  of  the  defend- 
ant. The  settlement  on  this  lot  appears  to  have  been  made 
under  color  of  a  bona  fide  purchase,  from  Gilbert  IW  Cloughry, 
on  the  24th  of  February,  1797,  and,  consequently,  the  defend- 
ant is  entitled  to  compensation  for  his  improvements. 

Judgment  for  the  plaintiff,  for  three  fourths. 


Wood  and  others  asainst  Edwards  and  others. 


'O 


A  phintifT  THIS  was  an  action  of  assumpsit,  brought  to  recover  the 
cannot  recover  value  of  a  quantity  of  plaister  stone,  delivered  by  the  plaintifT, 
aMttm*1i?f^  ^^  ^^®  defendants,  tried  before  Mr.  Justice  Van  Ness,  at  the 
Uie" value  of  Cajfuga  Circuit,  in  July,  1820.  The  declaration,  which  was 
goods  deliver-  entitled  of  January  term,  1820,  contained  the  usual  counts  for 
1h  H^f**^"  '^  g^^^s  s^l^  ^^^  delivered,  and  money  accounts;  and  on  an  ac- 
where  therTlfl  ^^^^^  stated.  The  defendants  pleaded  the  general  issue,  and 
an      existing  the  Statute  of  limitations. 

written    con-      The  plaintiflTs  gave  in  evidence  an  agreement  under  seal, 
wat'  anT'^in  ^^^^^  August  13,  1813,  between  the  plaintiff*  and  Edwards, 

part  perfornmiice  of  which  the  goods  were  delivered. 

What  amounts  to  a  waiver  or  rescinding  of  a  contract. 

Where  an  agreement,  intended  as  a  subcititnte  for  an  existing  agreement  between  the  same  par- 
ties, was  drawn  np,  and  sent  to  the  defendant,  who  approved  of  it,  and  promised  to  execute  it ; 
but  it  was  not  executed  by  the  plaintiff :  It  was  held  to  be  inoperative,  for  want  of  consideration, 
and  of  mutuality. 

Whether,  if  the  complete  performance  of  a  contract  to  deliver  goods,  is  prevented  by  an  act  of 
the  government,  and  the  defendant  refuses  to  accept  the  residue  of  the  goods,  aAer  the  time  stipii- 
lated  had  past,  the  plaintiff  can  sue  for  and  recover  for  the  part  he  had  delivered,  as  if  the  conuact 
were  rescinded  ?  Quart. 
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one  of  the  defendants,  by  which  the  plaintiffs  agreed  to  *sell    ALBANY, 

and  deliver  to  JB.  or  his  assigns,  at  or  near  the  head  of  the  ^^"ff"***  i^^^- 

Cayuga  Lake,  on  or  before  the  first  day  of  February  then       Wood 

next,  eight  hundred  tons  of  plaister  stone,  and  to  cause  the  ;'• 

same  to  be  sufficiently  secured  from  the  weather ;  and  JB.  agreed       ^^^^R^i. 

and  promised  to  pay  the  plaintiffs,  on  or  before  the  first  day 

of  June  then  next,  5  dollars  per  ton  for  the  plaister,  and  half 

the  expense  of  weighing  it,  &c.    It  was  further  agreed  between 

the  same  parties,  that  the  defendant  E.  should,  on  or  before 

the  delivery  of  any  part  of  the  plaister,  give  to  the  plaintiffs 

approved  security,  for  the  payment  of  the  sum  of  4000  dollars, 

at  the  time  above-mentioned,  at  the  store  of  Wood  and  Hos- 

kinSy  in  the  village  of  Union  Springs.     The  plaintiffs  also 

gave  in  evidence  an  instrument  in  writing,  executed  by  Bement 

and  Keeler,  the  other  defendants,  under  their  hands  and  seals, 

dated  September  2, 1813,  by  which  they  covenanted  and  agreed 

to  be  jointly  bound  and  held  with  the  defendant  E.  to  fulfil  the 

contract,  first  above-mentioned,  on  the  part  of  E.,  and  to  be 

considered  as  parties  to  that  agreement,  and  to  execute  the 

same  as  soon  as  an  opportunity  would  permit ;  and  they  further 

agreed  to  be  concerned  with  JB.  in  the  contract,  and  thereby 

bound  themselves  to  the  fulfilment  thereof. 

It  was  admitted,  that  soon  alter  the  27th  of  Septetnber.  1813, 
the  plEuntiffs  commenced  the  delivery  of  the  plaister  to  the  de- 
fendants, and  that  in  the  course  of  about  a  month  following, 
they  delivered  to  the  defendants,  three  hundred  and  twenty- 
four  tons  and  three  fourths,  parcel  of  the  eight  hundred  tons  so 
agreed  to  be  delivered. 

The  plaintiffs  also  gave  in  evidence  a  letter  from  Edwards, 
dated  Berkshire,  Sept.  20,  1813,  in  which  he  writes,  "  Mr.  Asa 
Benient  has  concluded  to  become  interested  with  me  in  the 
contract  for  plEuster  which  I  entered  into  with  you  on  the  13th 
of  August  last.  I  will  inclose  a  hne  from  him.  Our  company 
now  is,  A.  Bement,  Lewis  Keeler,  and  myself.  We  wish  you 
to  write  as  to  the  security  I,  by  the  articles,  was  to  make ; 
whetier  Mr.  Bement  and  Mr.  Keeler  will  be  approved  of  by 
you,  as  sufficient,  and  fix  a  time  and  place  where  we  shall  make 
it-  We  wish,  if  you  are  willing,  that  you  would  now  determine 
whether  we  *take  the  plaister  at  5  dollars,  or  you  be  interested  [  *  207  ] 
with  us  in  taking  it  through,  as,  by  our  articles,  you  have  a 
right  to  do,  if  you  choose,"  &c.     On  the  15th  of  September, 

1813,  Bement  wrote  a  letter  to  the  plaintiffs,  stating,  that  he 
had  agreed  to  become  interested  with  Edwards  in  his  contract 
with  the  plaintiffs.   It  appeared  that  about  the  first  of  January, 

1814,  the  terms  of  a  contract  between  Wood  and  Edwards,  • 
were  reduced  to  writing,  a  copy  of  which  was  taken  by  JB.,  for 
the  purpose  of  consulting  his  partners  in  Berkshire,  and  if  they 
ipproved  of  it^  he  was  to  inform  the  plaintiffs  thereof.     This 
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ALBANY,     contract,  which  was  unexecuted,  was  produced,  under  a  notico 
^^^^^^[}^\  given  to  the  defendants  for  that  purpose.     It  purported  to  be 
Wood        between  two  of  the.  plaintiffs,  fV.  and  J?.,  and  the  defendants 
V.  £.  and  B.y  and  provided  an  entire  new  agreement,  fixing  the 

•DWAiiDs.  pj^^g  ^f  ^j^^  plaiste^  at  3  dollars  per  ton,  and  a  partnership  be- 
tween the  parties  in  the  transportation  and  sale  of  it.  The 
plaintiffs  next  gave  in  evidence  a  letter  from  EdwarJlSy  dated 
January  10, 1814,  to  TV,  and  jFf., stating,  that  B.  and  JT.,  with 
himself,  had  agreed  to  accept  the  proposal  of  the  settlement  of 
their  plaister  contract,  made  by  Mr.  fVood,  to  him,  that  day,  a 
week  ;  and  that  he,  JEI,  expected  to  meet  the  plaintiffs  at  the 
Salt  Springs,  on  Monday ,  the  11  th,  to  exchange  writings,  &c. 
Another  letter  from  the  defendants  to  the  plaintiff,  dated  Jan- 
uary i29,  1814,  stated,  that  they  were  willing  to  settle  their 
differences  by  arbitration.  On  the  15th  of  February^  follow- 
ing, fV,  offered  to  deliver  to  the  defendants  all  the  plaister  he 
had  at  the  head  of  the  lake,  being  two  or  three  hundred  tons, 
but  the  defendants  refused  to  accept  it. 

From  the  evidence  on  the  part  of  the  defendants,  it  appeared 
that  after  the  proposed  contract  in  January,  1814,  Wood  and 
Edwards  diflered  in  their  construction  of  it,  which  was,  proba- 
bly, the  reason  why  it  was  not  executed.  Evidence,  as  to  some 
other  facts,  was  also  given,  which  it  is  unnecessary  to  state. 
The  jury  found  a  verdict  for  the  plaintiff,  for  2358  dollars  and 
37  cents,  being  the  value  of  three  hundred  and  twenty-four 
tons  and  three  fourths  of  plaister,  actually  delivered,  at  5  dol- 
\  *  208  ]  lars  per  ton,  with  interest,  subject  to  the  *opinion  of  the  Court, 
on  a  case  containing  the  facts  above  stated. 

Oakley  and  S,  flood  for  the  plaintiffs.  1 .  Where  a  party 
has  advanced  money,  or  done  any  act,  in  part  performance  of 
an  agreement,  and  the  other  party  refuses  to  proceed  and  fulfil 
all  his  stipulations  according  to  the  terms  of  the  contract;  (13 
Johns.  Hep.  35.  94.  359.  12  Johns.  Hep.  165  ;)  or  where 
sometliing  is  to  be  done  by  each  party,  and  one  of  them,  by  his 
neglect  or  refusal,  prevents  the  other  party  from  executing  his 
part  of  the  contract;  (7  Term  Rep.  181.  14  Johns.  Rep. 
326.  1 1  Johns.  Rep.  525.  2  Comyn  on  Cont.  84,  85 ;)  or 
where  by  the  terms  of  the  contract,  one  party  has  the  power  to 
rescind  it,  and  does  so,  and  where  the  defendant,  afterwards, 
or  both  parties,  assent  to  its  being  rescinded  :  in  all  these  cases, 
the  party  who  has  advanced  the  money  or  done  the  act,  may 
treat  the  contract  as  rescinded,  or  put  an  end  to,  and  bring  his 
action  to  recover  back  the  money  advanced,  or  for  the  act  done, 
in  an  action  of  itssumpsit.  (1  Term  Rep.  133.  5  Johns.  Rep. 
85.  12  Johns.  Rep.  274.  13  Johns.  Rep.  53.  14  Johns. 
Rep.  330.  15  Johns.  Rep.  224.  7  Johns.  Rep.  132.  10 
Johns.  Rep.  37.  Doug.  23.  1  Bos.  fy  Pull.  354.  3  Johns. 
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Cases,  60.    1 1  Johns.  Eep.  441 .  525.)     And  this  may  be  done     albant, 
although  the  contract  be  by  deed,  or  writing  under  seal.     (1   /^JJlIf^J^^ 
Caines'  Bep.  47.     13  Johns.  Rep.  359.     14  Johns.  Rep.  336.        woon 
2  Johns.  Ch.  Rep.  526.    3  Johns.  Ch.  Rep.  23.     17  Johns.     p,,,^\,^^,^ 
Jiep.  363.     18  Johns.  Rep.  219.)     But  one  party  alone  can- 
not rescind  the  contract. 

The  defendants,  then,  we  contend,  have  put  an  end  to  the 
contract  of  the  13th  o£  August ,  1813,  either  by  not  giving  ap- 
proved security  for  4000  dollars ;  or  by  refusing  to  accept  a 
performance  of  the  contract  when  it  was  oflfered ;  or  by  induc- 
ing the  plaintiff  to  suspend  the  delivery  after  the  time,  and 
then  refusing  to  accept  the  plaister.  The  giving  of  security 
was  a  condition  precedent  on  the  part  of  the  defendants  ;  and 
not  having  been  performed,  the  plaintiffs  were  at  liberty,  at  any 
time,  to  abandon  the  perfonnance  on  their  part.  No  security 
was  given  or  offered,  unless  it  should  be  said  that  the  instru- 
ment executed  by  Bement  and  Keeler  *was  such  security.  But  f  *  209  j 
that  instrument  was  not  made,  or  intended,  or  accepted,  as 
security.  B.  and  K.  merely  engaged  to  become  parties  to  the 
original  contract,  and,  of  course,  to  assume  its  obligations,  and 
to  sign  it  at  a  future  time.  The  agreement  of  the  27th  of  Sep- 
tember, executed  by  B.  and  K.,  pursuant  to  their  covenant, 
contained  in  the  former  one,  is  no  evidence  that  it  was  accept- 
ed as  such  security.  It  may,  perhaps,  be  said  that  the  delivery 
of  part  of  the  plaister,  is  evidence  either  of  a  performance  of 
the  condition  precedent,  or  a  waiver  of  it.  But  the  presump- 
tion of  a  performance  is  rebutted;  for  the  defendants  do  not 
pretend  that  there  was  any  other  security  than  the  instruments 
of  the  2d  and  27th  of  September,  and  the  evidence  is  not  suffi- 
cient to  show  they  were  given  as  such.  Besides,  after  attempt- 
ing to  show  a  performance,  the  defendants  are  not  at  liberty  to 
insist  that  it  was  waived  ;  nor  where  the  performance  is  secured 
by  a  deed,  can  it  be  waived  by  parol.  {Phillipa^  Evid.  498. 
17  Johns.  Bep.  169.) 

Again ;  the  contract  was  put  an  end  to,  by  the  defendants* 
refusing  to  receive  the  plaister  when  tendered.  It  cannot  be 
objected,  that  the  offer  to  perform  was  after  the  day ;  for  if  the 
party  insists  on  an  entire  performance  as  a  condition  precedent 
to  his  paying  money,  he  cannot  object  to  performance  after  the 
day ;  besides,  the  refusal  to  accept  was  not  put  on  that  ground. 
(12  Johns.  Rep.  274.  5  Johns.  Rep.  85.  3  Johns.  Cases, 
243.  Doug.  684.)  Nor  can  it  be  objected  that  the  quantity 
offered  was  not  enough,  for  the  defendants  refused  to  receive 
any  at  all. 

2.  'Again ;  we  contend,  that  there  was  a  subsequent  new 
agreement  entered  into  between  the  parties,  which  was  substi- 
tuted in  the  place  of  the  original  contract,  which  was  thereby 
extinguished.     By  this  new  contract  the  time  of  perfonnance 
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ALBANY,  was  extended ;  it  was  to  be  delivered  in  parcels,  at  any  time, 

^^^^^^j!^^  during  the  continuance  of  sleighing.     The  defendants  are  pre- 

Wood  cluded  by  the  offer  and  refusal,  as  well  as  by  the  agreement,  to 

V-  submit  to  arbitration,  from  denying  the  new  contract.     But 

DWARDs.  ^fjg^j^gy  ^j^Q  Qflfgj.  ^jjg  made  on  the  old  or  on  the  new  contract, 

the  defendants^  by  refusing  to  receive  any  more  plaister,  suffi- 
[  *2I0  ]       ciently  declared  their  *election  to  put  an  end  to  any  contract 
relative  t%  plaister,  existing  between  the  parties. 

3.  The  plaintiffs  were  excused  from  any  further  performance, 
in  consequence  of  the  act  of  government.  All  their  boats  at 
the  head  of  the  lake  were  taken  away  by  the  officers  of  govern- 
ment, so  that  it  was  impossible  for  the  plaintiffs  to  transport 
the  plaister.  If  the  performance  of  a  contract  is  rendered  im 
possible  by  the  act  of  government,  the  party  must  be  excused. 
(2  Mass.  Rep.  147.  13  Johns.  Rep.  194.  2  Bos.  Sf  Pull 
291.) 

4.  This  case  is  not  within  the  statute  of  limitations.  The 
plaintiffs'  right  of  action  did  not  commence,  until  they  had 
elected  to  consider  the  original  contract  rescinded,  and  to  pro- 
ceed under  the  new  agreement,  which  was  not  broken  until 
February,  1814. 

/.  A.  Collier  J  contra.  1.  The  plaintiffs  have  no  right  to 
recover  on  the  general  counts,  in  assumpsit,  without  showing 
a  full  performance  of  the  original  agreement  on  their  part,  and 
a  nonperformance  on  the  part  of  the  defendants.  The  plain- 
tiffs must  show  either  a  waiver  of  the  contract,  or  a  right  to 
waive  it.  (1  Sound.  320.  b.  1  Chilly's  PL  314.  1  Hen. 
Bl.  270.  278.  10  Johns.  Rep,  203.)  A  part  performance  is 
not  sufficient.  (12  Johns.  Rep.  165.  13  Johns.  Rep.  56. 
94.  14  Johns.  Rep.  363.  13  Johns.  Rep.  359.)  The  gene- 
ral rule  on  this  subject  is  laid  down  by  the  Chief  Justice,  in 
Kelchum  v.  Evert  son;  (13  Johns.  Rep.  365;)  that  a  party 
who  has  advanced  money  or  done  an  act  in  part  performance, 
J9,nd  then  stops  short,  and  refuses  to  proceed  to  the  ultimate 
conclusion  of  the  agreement,  the  other  party  being  ready  and 
willing  to  proceed  to  fulfil  his  stipulations,  according  to  the 
contract,  is  never  suffered  to  lecover  for  what  he  has  advanced 
or  done.  (8.  P.  3  Johns.  Ch.  Rep.  179.  1  Salk.  65.  6 
Te7*m  Rep.  320.)  Indeed,  in  the  case  of  Hulle  v.  Heightman, 
(2  Easty  145,^  the  Court  of  K.  B.  in  England,  went  further, 
and  decided  that  a  seaman  who  had  contracted  to  go  a  voyage 
from  A.  to  B.,  and  back  again,  and  stipulated  not  to  be  enti- 
tled to  wages  until  the  end  of  the  voyage,  could  not  maintain  a 
general  indebitatus  assumpsit  to  recover  his  wages,  pro  rata, 
J  •211  J  as  far  as  B.,  though  *he  had  been  wrongfully  dismissed  from 
the  ship,  by  the  defendant.  Even,  if  a  full  performance  had 
been  prevented  by  inevitable  necessity,  or  the  act  of  God,  the 
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lilaintiffs  could  not  recover  for  a  part  performance.  The  plain- 
tiffs had  no  right  to  waive  the  contract.  (12  Johns.  Rep,  326. 
363.     Doug.  23.     18  Johns.  Rep.  169.     1  Term  Rep.  133.) 

2.  But  it  sufficiently  appears,  from  the  plaintiffs'  own  evi- 
dence, that  the  condition  precedent  on  the  part  of  Edwards^ 
to  give  "  approved  security"  for  the  payment  of  the  money, 
was,  in  fact,  fully  performed,  by  procuring  the  covenant  of 
Bement  and  Keeler,  to  that  effect,  which  was  accepted  by  the 
plaintiffs. 

3.  The  original  contract  was  not  rescinded  by  the  pretended 
new  agreement  of  January,  1814,  for  it  is  without  date  or 
signature ;  it  was  not  executed.  If  set  up  as  an  accord,  it 
must  be  in  writing,  and  be  such  as  the  defendant,  as  well  as 
the  plaintiffs,  could  enforce.  The  original  contract  being  by 
deed,  the  substituted  agreement  must,  also,  be  under  seal. 
(1  Chxtty's  PI.  237.  1  Saund.  276.  a.  n.  2.  2  Wils.  Rep. 
49.  Rob.  on  Frauds,  202,  note.  Com.  Dig.  Accord,  A.  1, 
2.  B.  2.  2  Wils.  86.  376.  2  Sound.  48.  a.  n.  1.  Com.  Dig. 
Pleader,  2,  3.  9.  Com.  Dig.  Defeasance,  C.  Phillips^  Ev. 
444.  2  Lev.  234.  4  Mass.  Rep.  443.  3  Johns.  Cas.  246.) 
Besides,  this  new  agreement  was  void  for  want  of  mutuality. 
(4  fflieat.  Rep.  228.  4  Johns.  Rep.  235.  1  ChUty's  PL 
297.  1  Caines'  Rep,  594.  12  Johns.  Rep,  190.  397.  3 
Term  Rep.  653.     1  Johns.  Ch.  Rep.  282.  370.) 

4.  The  contract  of  the  13th  of  August  was  not  waived. 
Being  within  the  statute  of  frauds,  it  could  not  be  waived  by 
parol.  (I  PoweU  on  Cont.  425,  426.  15  Johns.  Rep.  200. 
203,  204.  1  Johns.  Ch.  Rep.  283.  1  Eq.  Cas.  Abr.  32.) 
Bui- there  was,  in  fact,  no  waiver  by  parol. 

5.  The  tender  of  plaister  to  B.  m  February,  1814,  cannot 
avail  the  plaintiffs  ;  1.  Because  it  was  too  late ;  2.  Because  it 
w*as  less  than  the  quantity  stipulated  to  be  delivered ;  3.  Be- 
cause it  was  tendered  on  the  new  agreement  set  up,  and  not 
on  the  original  contract. 

6.  The  failure  of  the  plaintiffs  to  perform  their  contract 
arose  from  their  own  neglect,  not  from  inevitable  necessity. 
*There  is  not  sufficient  evidence  that  their  boats  were  taken 
away  by  government ;  and  if  that  fact  had  been  fully  proved, 
«t  forms  no  legal  excuse. 

7.  The  claim  of  the  plaintiffs  is  barred  by  the  statute  of 
limitations.  More  than  six  years  have  elapsed  since  the  three 
hundred  and  twenty-four  tons  of  plaister  were  delivered.  If 
the  original  contract  was  rescinded,  then  the  plaintiffs  should 
have  sued  on  the  new  agreement 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  (Afler 
stating  the  facts  in  the  case.)  It  appears  to  us,  that  the  con- 
tract of  the  13th  of  August,  1813,  was  never  given  up,  or 
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ALBANY,     rescinded.      The  defendant,   Edwards,  fulfilled  the  stipuln^ 
^^^^^li^^  tion  on  his  part.     He  gave  the  security  according  to  the  en 
Wood       gagoment,  before  any  of  the   plaister  was  delivered.      This 
y-  security  was  accepted  by  the  plaintiffs.     This  appears  \  om 

the  instrument  of  .guaranty  executed  by  B.  Sf  K,,  which  the 
plaintiffs  themselves  produced.  They  never  objected  to  the 
responsibility  o(  B.  8f  K,,  when  asked  by  the  defendant  to  in- 
form him  if  they  were  satisfactory  :  and  the  plaintiffs  went  on, 
after  this  security  was  given,  and  delivered  nearly  one  half  of 
the  whole  quantity  of  plaister  which  they  had  contracted  to 
deliver.  It  cannot  be  contended,  then,  that  the  plaintiffs  did 
not  approve  and  accept  of  B,  Sf  K.  as  security  for  E,  under 
the  contract. 

The  contract  of  January,  1814,  was  entirely  inoperative; 
for  although  Edwards,  in  his  letter,  stated  that  he  and  the 
other  defendants  had  agreed  to  it,  yet  he  also  stated  that  .the 
contract  was  to  be  executed.  E,  was  not  bound  by  this  un- 
executed agreement,  unless  the  plaintiffs  were  also  bound,  as 
most  clearly  they  were  not.  The  cases  of  Tucker  v.  fVoods, 
(12  Johns.  Rep.  190,)  and  of  Cook  v.  Oxley,  (3  Term  Rep. 
653,)  decidedly  show,  that  the  proposition  of  E.  to  execute 
the  new  agreement  was  not  binding  on  him,  as  well  on  the 
ground  of  a  want  of  consideration,  as  a  want  of  mutuality, 
since  the  plaintiffs,  on  their  part,  were  not  bound  to  execute 
the  agreement. 

It  was  thrown  out,  on  the  part  of  the  plaintiffs,  on  the  argu- 
ment, that  they  were  prevented  from  fulfilling  the  contract  on 
[  *  il3  1  their  part,  in  consequence  of  their  boats  being  impressed  *by 
government  so  as  to  render  it  impossible  to  deUver  the  plaister 
within  the  time  limited  by  the  contract.  But  as  the  fact,  that 
they  were  so  prevented,  is  not  proved,  it  is  not  necessary  to 
consider,  whether  it  would  be  sufficient  to  excuse  the  non- 
performance. 

These  considerations  are  sufficient  to  dispose  of  this  case ; 
and  to  show,  that  the  plaintiffs  cannot  recover  on  an  implied 
assumpsit,  when  there  is  an  existing  written  and  sealed  con- 
tract under  which  the  plaister  was  delivered.  The  defendants 
are,  ..ncrefore,  entitled  to  judgment. 

Judgment  for  the  defendants. 


180 


01«'  THE  STATE  OF  NEW-YORK.  '^13 

ALBANY, 

August,  ]8Sl. 

DOREMUS   AND  WiLBUR    agaiflSt  SeLDEN,    impleaded       Doremus 

WITH    OgDEN    and    another.  Skldjeh. 

THIS  was  an  action  of  assumpsit,  tried  at  the  New-York     Tosapporta 
sittings,  in  December ,  1819,  before  Mr.  Justice  Woodioorth.      j^W  action  by 
The  declaration  contained  the  common  money  counts.  gona  to  recover 

The  plaintiffs  were  the  third  endorsers  of  a  promissory  note,  back  money 
dated  the  8th  of  July,  1816,  drawn  by  Davison,  Day,  and  paid  to  the  use 
Pier  son,  by  which  they  promised  to  pay,  sixty  days  after  date,  ^t*  Udmurt  a**" 
to  the  order  of  Israel  Canfield  and  Co,,  800  dollars,  for  value  ^*  5iat  the 
received.  The  note  was  endorsed  by  the  payees  to  Andrew  money  was 
Ogden  and  Co.,  and  by  them  to  the  plaintiffs,  who  endorsed  Pj^  .^7  ^'»« 
the  same  to  Bostwick  and  Sterling.  The  note  was  protested  atoint  Amd!* 
for  nonpayment,  and  due  notice  given  to  the  endorsers.  On  d.  ^  ft., 
the  7th  of  April,  1817,  the  Bank  of  New-York,  in  which  the  partnera  in 
note  was  lodged,  received  from  the  assignees  of  Bostwick  and  ?^^«»  l>«»g 
Sterling  payment  of  the  note,  which  had  been  charged  to  them  S'ajiotewhSS 

in  account.  *  bad  been  pro- 

*The  defendant  gave  in  evidence  his  discharge  under  the  [*214J 
insolvent  act,  dated  the  6th  of  February,  1818,  which  was  tested  for  non- 
objected  to,  because  no  notice  of  it  had  accompanied  the  plea  payment,  be- 
of  the  general  issue ;  but  the  Judge  overruled  the  objection.  ^"®  ^^ 
The  plaintiffs  then  gave  in  evidence  an  agreement,  dated  the  of  ^em  ^^ 
I3th  of  February,  1818,  executed  by  /.  Haggerty  and  fV.  diacbari^ed  un- 
Cairns,  which  recited,  that,  whereas  they,  Haggerty  and  ^^  ^^  *c*- 
Cairns,  as  acting  assignees  of  the  estate  and  effects  of  Bost^  waSi'  *ifave 
ioick  and  Sterling,  were  holders  of  a  certain  note,  (being  the  their  'aeparate 
one  above  described,)  &c.,  and  whereas  the  said  F,  Doremus,  notes,  which 
on  a  certain  compromise  made  with  him,  on  the  9th  day  of  T'^^  accepted 
Atigust,  gave  to  them,  if.  and  C,  as  assignees,  &c.,  four  Si/boWerB  o^ 
promissory  notes  of  53  dollars  each,  payable  in  three,  six,  nine,  the  original 
and  twelve  months,  all  of  which  were  endorsed  by  JV.  Weed,  note,  which 
and  two  of  them  paid  as  they  became  due  respectively,  and  ^^  2>  a^w 
had  paid  the  costs  of  a  suit  against  Doremus  and  Wilbur  on  who  brought  an 
the  said  note,  and  the  costs,  also,  of  another  suit  against  A.  action  of  as- 
Ogden  and  Co.,  also  endorsers  on  the  said  note ;  and  whereas  *«"»P"'  ^^^^ 
the  said  /?.  Wilbur  had  given  to  them,  H.  and  C,  as  assignees,  ^^^  Mdiwt 
&€.,  his  promissory  note  for  439  dollars  and  12  cents,  payable  the  prior  en- 
in  six  months,  endorsed  by  N  and  H.  Weed ;  they,  the  said  dorsers:  Held, 
Haggerty  and  Cairns,  in  consideration  of  the  premises,  &.c.,  ^ent^not^ 
accepted  the  said  two  notes  of  Doremus,  which  had  not  vet  ing  made  by 
become  payable,  and  the  said  note  of  WiU>urj  in  full  satisfac-  the    piamt*' 

jointly,    or 
partners,  nor  oat  of  a  joint  fand,  the  action  was  not  maintainable. 

(a)  Smith  Y.  Hicks,  1    Wendell' »  Bep,  202.     Gould  v.  Gould,    8   Covo, 
Hep,  168. 
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ALBANIA     tion  and  discharge  of  the  said  note  of  Ddviaofty  Day,  and 

,^^^*}^\  Pief'SOfiy  above  described,  and  which  they  thereby  assigned  to 

DoRiMDs     the  said  Doremus  and  Wilbur  for  their  own  benefit.     It  ap- 

^-  peared  that  a  ca.  sa,,  was  issued  on  the  31st  of  December^ 

1817,  on  a  judgment  recovered  against  Doremus  and  WiUmry 

as  endorsers  of  the  above-mentioned  note  ;  that  H'Ubur,  who 

was  taken  on  the  ca.  sa.  was  discharged  by  the  attorney  of  the 

plaintiff  in  the  suit,  who  thereupon  endorsed  on  the  execution, 

''  Satisfied  the  12th  of  January^  1818,"  and  the  sheriff  also 

endorsed  it  satisfied  ;  and  it  was  returned  and  filed,  January 

the  18th,  1818- 

Wilbur,  at  this  time,  resided  in  New-Jersey,  and  carried  on 
business  on  his  own  account,  and  Doremus  was  living  as  clerk, 
with  a  merchant  in  New-York, 
[*215]  *A  verdict  was  taken  for  the  plaintiffs,  for  718  dollars  and 

81  cents,  subject  to  the  opinion  of  the  Court,  on  a  case  con- 
taining the  facts  above  stated. 

JR.  Sedgwick,  for  the  plaintiffs.  1.  The  notes  given  by  D. 
and  W.  were  accepted  by  H.  and  CI  as  payment,  and  are, 
therefore,  to  be  considered  as  so  much  money  paid.  {Cuming 
V.  Hackley,  8  Johns.  Rep.  202.  206.  Beardsley  v.  Root,  11 
Johns,  Rep.  484.  Whitney  v.  Mann,  11  Johns.  Rep.  518. 
Service  v.  Crafts,  12  Johns.  Rep.  90.  9  Johns,  Rep,  409. 
15  Johns.  Rep.  241.) 

2.  The  suit  is  rightly  brought  in  the  names  of  D.  and  W,, 
as  they  were  partners  when  the  endorsement  of  the  original 
note  was  made  ;  though  the  notes  given  in  payment  were  made 
by  D.  alone.     {Graham  v.  Robertson,  1   lerm  Rep.  282.) 

3.  The  discharge  of  W.  on  a  ca.  sa.  cannot  affect  the  righl 
of  action  in  this  case,  as  the  payment  of  the  notes  was  subse- 
quent. {Seymour  v.  Mintum,  17  Johns.  Rep.  169.)  Be- 
sides, the  attorney  had  no  power  to  discharge  W.  from*  the 
execution,  until  the  money  was  paid.  {Jackson  v.  Bartlett, 
8  Jotms.  Rep.  361.) 

Griffin,  contra.  Without  particularly  discussing  the  first 
point,  the  second  point  made  is  clearly  with  the  defendant. 
This  is  an  action  of  assumpsit,  for  money  paid  by  the  plain- 
tiffs to  the  use  of  the  defendant.  It  is  necessary,  therefore,  to 
show  a  joint  payment  by  the  plaintiffs.  Now,  the  plaintiffs 
were  not  partners  when  the  notes  were  given.  They  were  not 
joint,  but  separate  notes.  Suppose  the  money  recovered  by 
the  plaintiffs,  it  will  not  be  divided  between  them,  as  partners ; 
but  each  will  take  the  amount  paid  by  him.  {Brand  v.  Bout- 
cott,  3  Bos.  Sf  Full.  235.  5Esp.  iV.  P.  Rep,  194.  Osborm 
and  another  v.  Harper,  5  East's  Rep  225  ^  To  autliorizo  u 
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joint  action,  there  must  be  a  joint  fund  out  of  which  the  money 
IS  paid. 

Again ;  the  discharge  of  IV.  from  the  ca.  sa.  was  a  complete 
satisfaction  and  discharge  of  the  judgment  against  1>.  *and  W,^ 
as  endorsers  of  the  original  note ;  and  the  suDsequent  proceed- 
ings were  in  fraud  of  the  insolvent  act. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
principal  question  is,  whether  the  plaintiflfs  can  maintain  a 
joint  suit,  on  the  evidence  in  this  case  ? 

The  plaintiffs'  right  to  recover  does  not  depend  on  a  joint 
liability,  as  endorsers  of  the  note,  on  which  the  defendants 
were  prior  endorsers,  but  on  the  fact,  whether  the  plaintiffs 
jointly  paid  the  note :  Nor  does  this  cause  involve  the  question 
how  far  a  negotiable  note  may  be  deemed  a  payment  of  a  pre- 
cedent debt,  when  taken  as  payment.  The  plaintiffs  were 
partners,  and  prior  to  any  payment  of  the  note  endorsed  by 
them,  and  which  is  the  foundation  of  this  suit,  had  become 
insolvent. 

The  assignees  of  Bostwick  and  Stei'ling,  {Haggerty  and 
Cairns,)  who  were  tlie  holders  of  the  note  made  by  Daviaonj 
Day,  and  Pier  son,  received  oiDwemuSy  on  the  9th  of  August, 
1817,  four  notes,  amounting  together  to  212  dollars,  endorsed 
by  N,  Weed,  and  two  of  which,  being  106  dollars,  were  paid 
prior  to  the  l-3th  oi  Feb^'uary,  1818.  The  assignees  also  re- 
ceived of  fVilbur  the  costs  of  the  suit  against  Doi'emus  and 
M'ilbur,  and^.  O^den  and  Co.,  and  also  a  note  made  by  W't/- 
bur  to  iV.  and  H.  IVeed,  and  by  them  endorsed,  for  439  dollars 
and  S'2  cents,  dated  the  l:3th  of  February,  1818,  payable  in  six 
months,  in  full  of  their  liability  on  the  note  of  Davison,  Day, 
and  Fierson,  and  wholly  discharged  them. 

In  Graham  and  others  v.  Bobertson,  (2  Term  Bep.  262,) 
the  plaintifls  and  two  other  persons  were  joint  owners  of  a 
privateer ;  the  defendants  were  owners  of  another  privateer ; 
a  prize  was  taken,  condemned,  and  sold,  by  agreement  between 
the  owners  of  the  two  ships.  The  sentence  of  condemnation  hav- 
ing been  afterwards  reversed,  restitution  with  costs  was  award- 
ed, which  were  paid  solely  by  the  plaintiffs,  the  two  other  part- 
ners, in  the  interim,  having  become  bankrupts.  It  was  held, 
that  the  p^aintif^s  could  not  maintain  the  action  for  a  moiety 
of  the  sum  paid,  for  it  was  either  a  ])artnership  transaction,  and 
then  all  the  partners  *ought  to  be  joined,  or  it  stood  as  a  sepa- 
rate payment  by  each  individual,  when  each  should  have 
brought  a  separate  action.  This  case  leaves  the  point  undecid- 
ed, whether  all  the  partners,  as  well  those  who  paid,  as  those 
\Hio  had  become  bankrupts  and  paid  nothing,  could  maintain 
the  action.  The  case  of  Osbm*ne  and  another  v.  llaj'per,  (5 
East,  225,)  bears  more  strongly  on  the  question*     There,  A., 
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ALBANY,  B.,  and  C,  having  dissolved  partnership,  C,  after  the  dissolu- 
August,^!,  ^iqh^  drew  Bills,  in  the  partnership  firm,  in  favor  of  1).,  he  being 
ignorant  of  the  dissolution.  Jl.  sued  all  the  former  partners 
and  recovered  judgment.  A.  and  B.,  afterwards,  through 
their  attorney,  satisfied  the  judgment,  and  brought  a  joint 
action  against  D. ;  and  the  question  was,  whether  the  action 
could  be  sustained  by  A.  and  B,  jointly  or  not.  The  Court 
were  of  opinion,  that  unless  it  appeared,  in  point  of  fact,  that 
the  damages  in  the  former  action  had  been  paid  out  of  a  joint 
fund  or  stock,  a  joint  action  could  not  be  supported  ;  for  with- 
out a  joint  fund  there  could  not  be  a  joint  payment ;  and  the 
action  was  finally  maintained  upon  its  being  shown  to  the 
Court  that  their  attorney  had  advanced  the  500  pounds  on  the 
joint  credit  of  the  plaintifls ;  and  Lord  EUenborough  said,  that 
created  a  joint  fund  for  the  discharge  of  the  execution  ;  and, 
consequently,  a  joint  action  would  lie.  Brand  and  Herbert  v. 
BoulcoUy  (3  Bos.  fy  Pull.  235,)  coincides  with  this  doctrine. 
It  appears  to  me  that  the  principle  advanced  in  Osborne 
and  another  v.  Harper  is  the  true  one :  That  to  enable  several 
persons  to  join  in  demanding  the  repayment  of  a  sum  of  money, 
it  ought  to  have  been  paid  out  of  a  joint  fund.  Here  the  plain- 
tiffs contributed  to  the  payment  separately,  and  in  unequal 
parts,  without  any  community  of  interest  in  the  money  paid, 
and,  therefore,  they  cannot  maintain  a  joint  suit. 

Judgment  for  the  defendants. 


I  ♦  -218  I  *E.  Ludlow  against  Hurd  and  Sewall. 

IV.,  having  THIS  was  an  action  of  trespass,  &c.,  tried  at  the  New- 
Z^M^roflhe  ^^^*  sittings,  in  April,  1820,  before  Mr.  Chief  Justice  Spen- 
plaintiff,  a  wi-  cer.  John  A.  fVillink  and  JDaniel  llillink  were  partners  in 
dow,  went  to  trade,  in  New-  York,  under  the  firm  of  J.  A.  HHUink  fy  Co. ; 
riwide  with  her,  j^j  t^ese  two  persons,  and  Charles  Latham,  composed  the 
!md  tooku"!^*!;  fir'«  of  JD.  fy  J.  A.  WiUink  ^  Co.,  at  Liverpool.     The  firm 

liiinself,  with  her  conftent,  the  entire  management  of  the  family,  as  ita  head.  Having  become  maoU 
vent,  IV.  broke  up  his  estiiblishment,  sold  hia  carriage,  discharged  his  seri'anta,  &c.,  and  resigned 
tlitt  inunMgement  of  the  family  to  the  plaintiff,  who  afterwards  had  the  sole  and  exclusive  direction 
of  t!u!  househokl,  and  defrayed  all  its  expenses.  The  furniture  of  W.  oontinaed  to  be  u.<*ed  in 
t'l.!  Tin  lily,  a<i  before,  except  the  plate  y  which  was  packed  op  in  boxes.  The  plauUiff,  tit  the 
i(*\jui;Ht  of  H^.,  lent  him  her  notes,  to  a  large  amount,  payable,  at  different  periods,  to  a  creditor 
Ci'  "'.,  •tnd  IV.  covenanted  to  pay  the  notes,  when  they  became  due  ;  and  in  consideration  of  the 
iuiit'4  so  •;iven,  executed  a  bill  of  sale  to  the  plaintiff,  of  his  plate  and  famiitare  in  her  house,  tlie 
\  :i!iitf  of  which  was  much  leas  than  the  amount  of  the  notes.  There  Vaa  no  other  delivery  of  the 
furniture  and  plate  than  what  was  to  be  inferred  from  the  circumstances  above  stated  :  Held,  that 
I'Mi  possession  of  the  furniture  and  plate  was  in  the  plaintiff,  and  that  there  was  no  circumstance 
th.it  rendered  the  transaction  fraudulent,  as  against  creditors  ;  but  that  the  same  *vasfrona^</«,  and 
for  a  valuable  consideration,  (a) 

(a)  Vide  Maekte  ▼.  CmmM,  5  Caw,  Bep,  047. 
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of  .r.  A,  Willink  Sf  Co.  of  New-  York,  stopped  payment,  on     Albany, 
the  7th  otJune,  1819,  and  the  house  of  D.  fy  J.  A.  JVillink   ^"K"'*'  >^*- 
fy  Co.  on  the  24th  of  April,  1819  ;  and  from  those  periods  both      ludlow 
houses  were  notoriously  insolvent.     D.  fy  J.  A.  Willink  fy  Co.  v. 

assigned  all  their  property  in  trust  for  their  creditors  who  were  "*"* 

to  be  paid  ratably.  *  John  A,  M^illink,  in  October,  I8I7,  hav- 
ing married  the  daughter  of  the  plaintiflf,  a  widow,  went  to 
reside  with  her,  in  her  house,  and,  with  her  consent,  took  upon 
himself  the  management  of  the  family,  as  its  head,  until  his 
failure,  in  June,  1819,  when  he  broke  up  his  establishment, 
sold  his  carriage  and  horses,  discharged  his  servants,  except 
such  as  were  retained  by  the  plaintiff,  and  gave  up  to  her  the 
management  and  government  of  the  family ;  and  the  plaintiff, 
since  July,  1819,  has  had  the  sole  and  exclusive  management, 
and  kept  the  house.  The  articles  of  furniture  in  use  at  the 
time  J.  A.  W,  had  the  management,  were  continued  in  use  in 
the  same  manner  as  before,  but  the  plate  was  packed  up  in 
boxes,  and  not  used  at  all.  Since  July,  1819,  to  the  present 
time,  the  plaintiff  has  defrayed  all  the  expenses  of  the  houf^e- 
hold,  hired  and  paid  the  servants,  and  provided  for  the  support 
and  maintenance  of  the  family  ;  but  except  in  the  reduction  of 
expenses,  and  the  plaintiff  taking  a  more  active  agency,  there 
was  no  visible  change  in  the  conduct  *and  management  of  the  [  *  219  ] 
household,  from  October,  1817,  until  October,  1819,  when, 
being  in  custody  on  civil  process,  J.  A.  fV,  removed  within  the 
limits  of  the  gaol  liberties,  where  he  remained,  until  he  obtained 
his  discharge  under  the  insolvent  act,  on  the  5th  of  January, 
1820 ;  during  which  time  his  wife  continued  to  reside  with  her 
mother.  The  name  of  J.  A.  JV,  was  on  the  door-plate  of  the 
house,  and  was  put  there  before  he  became  the  head  of  the 
family. 

On  the  9th  of  Iteptember,  1619,  John  A,  Uillink  executed 
a  bill  of  sale  to  the  plainlifl'  for  the  j)late  and  furniture  speci- 
fied in  a  schedule  thereunto  annexed,  which  was  valued  at 
5;500  dollars,  though  no  value  was  affixed  in  the  schedule ; 
the  bill  of  sale  recited,  that  the  plaintiff  had  lent  to  him  her  six 
several  promissory  notes,  payable,  at  different  periods,  amounting 
to  24,229  dollars  and  33  cents,  to  John  M.  Ehrick,  the  holder 
of  bills  of  exchange  drawn  by  J.  A.  fVillink  &/•  Co.  on  D,  Sf 
J.  A.  HtUink  Sf  Co  ,  which  had  been  protested  for  nonpay- 
ment, and  which,  with  the  twenty  per  cent,  damages  thereon, 
amounted  to  41,066  dollars  and  66  cents.  That  the  said  notes 
were  lent  to  J.  A.  fV.  by  the  plaintiff,  on  the  express  under- 
standing, that  J.  A.  IV,  should  pay  the  same,  as  they  respe*^- 
tively  became  due  ;  and  in  consideration  of  the  premsies,  and 
of  one  dollar,  he  absolutely  sold  and  assigned  and  delivered  to 
the  plaintiff  the  said  plate  and  furniture.  J.  M.  Ehrick,  m 
consideration  of  the  receipt  of  the  notes  of  the  plaintiff,  trans- 
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Ai  9ANY,     ferred  to  her  the  protested  bills  of  exchange.     There  was  no 
,^]JJJ!!JJj^I^^  other  delivery  of  the  plate  and  furniture  referred  to  in  the  bill 
uoDLow      of  sale,  nor  any  change  of  possession  than  what  was  to  be  in- 
^-  ferred  from  the  facts  above  stated. 

The  defendants  having  obtained  a  judgment  on  the  22d 
October,  1819,  in  this  Court,  in  a  suit  commenced  the  lllh 
AugfjLst  1819,'  against  J.  A.  fy  D.  fVillink,  on  a  bill  of  exchange 
drawn  by  X  A,  Willink  fy  Co.,  caused  a  fieri  facias  to  be 
issued  on  the  4th  November,  1819,  and  levied  on  the  plate  and 
furniture,  mentioned  in  the  bill  of  sale  then  in  the  house  of  the 
plaintiff,  as  above-mentioned. 

It  appeared  that  the  plaintiif,on  the  14 th  October,  1819,  had 
caused  a  judgment  to  be  entered  up,  on  a  bond  and  warmnt  of 
(  ^220]  attorney,  against  /.  A.  W.  and  in  the  specification  of  *the 
consideration  of  the  bond,  filed  pursuant  to  the  statute,  the 
protested  bills  of  exchange,  delivered  to  her  by  Ehrick,  were 
described  ;  and,  on  this  judgment,  a ^riyVictatf  was  issued,  and 
delivered  to  the  sheriff',  on  the  21  si  October,  1819,  and  which 
was  returned  by  him,  nulla  bona.  It  was  admitted  that  the 
plate  and  furniture,  so  assigned  to  the  plaintiff,  had  been  in  her 
house,  and  in  her  exclusive  possession,  from  the  date  of  the 
bill  of  sale,  so  far  as  from  the  facts  above  stated  she  might  be 
considered  as  in  possession  thereof.  A  verdict  was  taken  for 
the  plaintinr,  subject  to  the  opinion  of  the  Court,  on  a  case ;  and 
it  was  agreed,  that  if  the  Court  should  be  of  opinion  that  the 
plaintitT  was  entitled  to  recover  both  the  plate  and  furniture, 
then  the  verdict  was  to  stand  ;  but  if  the  Court  should  be  of 
opinion  that  the  plate  and  furniture  were  liable  to  the  execution 
of  the  defendants,  then  judgment  was  to  be  rendered  in  their 
favor. 

B.  Robinson,  and  D.  B.  Ogden,  for  the  plaintiff,  contended, 
that  the  assignment  of  the  plate  and  furniture  to  the  plaintiff, 
was  bona  fide,  for  a  valuable  consideration,  and  accompanied 
with  the  possession.  Possession  of  the  goods  by  a  vendor, 
afler  a  sale,  is  only  prima  facie  evidence  of  fraud  ;  and  where 
it  is  a  mortgage,  the  possession  of  the  mortgager,  being  con- 
sistent with  the  face  of  the  deed,  it  is  no  evidence  of  fraud. 
(Barrow  v.  Paxton,  5  Johns.  Rep,  258.  Beats \.  Guernsey, 
8  Johns,  Rep.  416.  9  Johns.  Rep.  337.  17  Johns,  Rep,  102.) 
The  bona  fides  of  the  transaction  cannot  be  questioned  ;  there 
was  as  much  a  change  of  possession,  as  the  nature  of  the  pro- 
perty admitted  ;  and,  if  this  takes  place  before  a  creditor  gets 
possession,  it  is  sufhcient. 

H.  and  R.  Sedgwick,  contra,  insisted,  that  the  assignment 
to  the  plaintiff  was  fraudulent,  as  against  creditors,  and  was 
noi  vali  I,  either  as  a  sale  or  a  mortgage.     There  was  no  valun 
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tion  of  the  property,  which  shows  that  it  was  not  a  sale ;  and     Albany, 
there  is  nothing  to  show  that  the  parties  intended  a  mortgage  ;   August,  i82i. 
there  is  no  condition  annexed  to  the  transfer.     There  was  not      ludlow 
a  delivery  of  possession,  which  is  essential  in  a  mortgage,  as       ^y^ 
well  as  in  an  absolute  sale  of  a  chattel.     {5  Mass.  Rep.  144. 
1  Cranch's  Bep.  309.    9  Johns.  Rtp.  337.     1  Johns.  *CA.       [*221] 
Rep.  484.     Wordall  v.  Smithy  1   Campb.  N.  P.  Bep.  332. 
Dewey  v.  BayiUurn,  6  East  259.    Leonard  v  Baker,  1  Maule 
Sf  SebvinBep.25l.) 

Again  ;  the  plaintiff*,  by  entering  up  a  judgment  for  the  bills 
of  exchange  transferred  to  her  by  Ehrick,  and  issuing  execu* 
tion  thereon,  waived  the  bill  of  sale;  for  she  could  not  hold  J. 
A.  W.  to  his  covenant,  to  pay  the  amount  of  the  notes  given 
by  her  to  £.,  and  also  the  bills  of  exchange.  After  the  judg- 
ment and  execution  on  the  bills,  the  plaintiff*  could  not  sue  him^ 
on  his  covenant  to  pay  the  notes.     (2  Johns.  Cases,  195.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
question  arising  in  this  case  is,  whether  the  sale  of  the  plate 
and  household  furniture  was  bona  fide,  and  upon  adequate 
consideration  ?  If  these  questions  are  answered  in  the  affirm- 
ative, the  plaintifi''s  title  will  be  valid.  That  there  was  a  full 
<H)nsideration  seems  to  me  unquestionable.  J.  A.  WiUink 
chose  to  prefer  Mr.  Ehrick,  as  he  lawfully  might  do,  as  to  a 
part  of  his  debt ;  and  the  plaintiff*,  whose  ability  to  pay  the 
notes  which  she  gave  to  Ehrick  for  24,229  dollars  and  33  cents, 
has  not  been  drawn  in  question,  became  absolutely  responsible 
to  that  amount.  As  a  consideration  for  her  liability,  she  re- 
ceived a  conveyance  of  Willink^s  plate  and  furniture,  valued 
at  5,500  dollars,  and  a  transfer  of  the  dishonored  bills,  against 
a  bankrupt  house,  amounting  to  41,066  dollars  and  66  cents, 
including  the  damages.  If  she  shall  be  able  to  realize  what 
fViUink  had  stated  the  dividend  would  be,  forty  per  cent.,  she 
will  then  lose  by  the  negotiation.  I  perceive  nothing  to  impeach 
the  bona  fides  of  the  transaction.  It  is  not  pretended  that  it 
was  secret  or  clandestine,  or  that  there  was  any  trust  between 
the  parties ;  but  it  is  contended  that  WUlink  remained  in  pos- 
session, and  that  the  retaining  of  possession  by  him,  the  sale 
being  absolute,  rendered  it  fraudulent.  It  is  unnecessary  to 
discuss  the  point,  whether  the  retaining  possession  of  chattels 
by  the  vender,  after  an  absolute  sale  of  them,  be,  ipse  facto, 
fraudulent,  or  only  a  badge  of  fraud,  for  the  consideration  of  a 
jury,  because  h#re  the  vender  did  not  retain  the  possession. 
One  of  the  ingredients  of  fraud,  in  Twyne*s  case,  (3  Co.  81,) 
was,  that  the  donor  continued  in  possession, *and  used  the  goods  [  *  222  ] 
as  his  own,  and  by  reason  thereof,  he  traded  and  trafficked  with 
others,  and  defrauded  and  deceived  them.  In  Leonard  v.  Ba- 
ker, (I  Mauk  V  Selw.  254,)  Mr.  Justice  Bayley  very  perti- 
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ALBANY,     nently  remarked,  that  the  possession  of  the  (toocIs  did  not  give 
Augu&i,  'jhii.   any  fjjg^  credit  in  the  neighborhood,  and  that  the  assignment 
Ludlow      was  perfectly  notorious.     The  retaining  possession  by  the  ven- 
V  der,  is  indicative,  that  the  transaction  is  fictitious :  first,  as  it  is 

iiuRD.  inconsistent  that  one  shall  buy  goods,  and  not  receive  the  pos- 
session ;  and,  secondly,  because,  leaving  the  goods  in  the  po&- 
session  of  the  vender,  enables  him  to  keep  up  a  false  credit,  by 
inducing  others  to  trust  him,  in  consequence  of  his  apparent 
property.  It  is,  therefore,  wise  and  politic  to  require  a  transfer 
of  the  possession,  when  goods  are  purchased  from  one  in  debt 
or  in  failing  circumstances.  I  understand  possession,  in  such 
a  case,  to  be  the  visible  control  of,  and  dominion  over,  the 
goods  sold.  Here,  the  furniture  and  plate  were  in  the  plain- 
tiff's house,  and  she  had  the  entire  control  and  management 
of  the  household.  fViUink  was  neither  visibly,  nor  in  judg- 
ment of  law,  in  possession  of  the  goods.  He  did  not,  in  point 
of  fact,  intermeddle  with  them ;  and  in  point  of  law,  the  plain- 
tiff's ownership  of  the  goods  drew  after  it  the  possession. 
Besides,  the  picun tiff  was  actually  in  possession  of  the  household 
furniture,  by  using  it,  and  she  was,  also,  in  possession  of  the 
plate,  by  being  in  possession  of  the  house  in  which  it  was  de- 
posited. There  is,  then,  a  full  and  valuable  consideration  for 
the  sale  and  transfer  of  the  furniture  and  plate  ;  and  the  trans- 
action is,  bona  fide,  divested  of  every  circumstance  %hich  in 
Twyne's  case,  and  in  those  which  have  followed,  would  render 
it  fraudulent,  either  at  common  law,  or  under  the  statute. 

I  have  considered  the  sale  of  the  furniture  and  plate  as  abso* 
lute,  and  have  applied  to  the  case,  in  that  view,  which  is  most 
favorable  to  the  defendants,  the  legal  tests  of  such  a  utlc.  It 
may  be  that  a  Court  of  equity  would  consider  the  sale  as  ope- 
rating only  as  a  mortgage,  but  it  is  needless  to  consider  that 
point. 

It  has  been  urged,  that  the  subsequent  judgment  in  favor  of 
the  plaintiff,  against  J,  A.  /f'tUint,  was  a  waiver  or  relinqiiisk- 
>  ^23  I  ment  of  the  sale.  I  consider  the  judgment  in  *the  nature  of  a 
collateral  security  ;  and  that,  therefore,  it  was  no  waiver  of  any 
lien  which  had  been  acquired ;  but  if  it  was,  the  defendants' 
case  is  not  any  better,  for  the  plaintiff's  execution  acquired 
priority  over  the  defendants'. 

In  any  view  of  the  case,  the  plaintiff  is  entitled  to  judgment 

Judgment  for  the  plauititf. 
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Sutler  against  M.  Kent  and  others. 


ALBANY, 
August,  1821. 

BCTLER 
V. 

Kekt. 

THE  declaration  in  this  cause  contained  two  counts,  which  No  action  lies 
alleged,  in  substance,  that  the  defendants  were  duly  appointed,  **  ^^®  ■^**  **| 
according  to  law,  managers,  to  conduct  a  certain  public  lot-  n^jng"  m*  of- 
tery,  called  "  The  Fifth  Class  of  the  Medical  Science  Lottery,"  ficer,  for  mis- 
and,  as  such,  had  the  power  to  superintend  the  drawing  of  the  behavior  in 
same ;  and  that  it  thereupon  became  their  duty  respectively,  Jh^r^fromnits' 
before  they  acted  as  managers,  to  take  and  subscribe  an  oath  feasance  or 
or  affirmation,  well  Imd  faithfully  to  execute  the  trust  reposed  nonfeoaance, 
in  them  as  managers,  and  to  file  such  oath  in  the  office  of  the  ''"l®**.^  ^*^* 
secretary  of  state  ;  to  superintend  in  person  the  drawing  of  the  l^^^  \  special 
said  lottery ;  and  to  see  that  the  numbers  of  the  tickets,  and  duinnge  pecu- 
the  blanks  and  prizes,  were  well  and  duly  prepared,  &c.  Ac.  *»"»" *o  *"«i«»eif- 
That  the  plaintiff  was  a  dealer  in  lottery  tickets,  for  the  purpose  ^^j!"  [1!^  "*•?- 
of  buying  and  selling  such  tickets  and  making  a  profit  by  the  ticular  dan.u. 
sale  thereof,  at  an  advanced  price,  by  retail ;  and  that  in  full  ges  for  which 
faith  and  confidence  that  the  said  lottery,  called  the  Jiflh  class  |^?  rt'"''„^'^ 
of  the  Medical  Science  Lottery,  would  be  well  and  faithfully  tion^n  list  be 
conducted  by  the  defendants,  the  plaintifT  purchased  of  tlie  the  legal  m.d 
defendants,  as  such  managers,  on  the  7lh  of  April,  1818,  natural  conse- 
eleven  hundred  tickets,  at.  the  rate  of  25  dollars  and  1  cent,  ^i"^"^*'  ^^^^'*^ 
each,  for  the  purpose  of  selling  *the  same  by  retail;  and  |  *^C'4  * 
that  had  the  lottery  been  well  and  faithfully  superintended  wronpful  net  of 
and  managed  by  the  defendants,  and  had  they  conducted  them-  ^^^^^  ^'VxT'm 
selves  according  to  their  duty,  as  managers,  the  plaintiff  would  JluVh  csise  the 
have  made  large  gains  and  profits  by  selling  by  retail  the  tick-  ppeciul  dan)a- 
ets  so  purchased  by  him  ;  yet,  the  defendants,  not  ignorant  of  R^* .  "  ""^^  ^^ 
the  premises,  but  unmindful  of  their  duty,  did  not,  respectively,  JJj^^.^"  h,"^  the 
before  they  entered  on  the  duties  of  their  appointment,  take  dedariition. 
and  subscribe  the  oath  or  afiirmation  prescribed  by  law,  and  .  N©  .  nci'®" 
file  the  same  in  the  secretary's  office  :  nor  did  they  superintend  nf„^,,n^,^J!i*of^'| 
the  drawing  of  the  said  lottery  ;  nor  did  they  prepare,  or  cause  pJbrrc'*iJttery, 
to  be  prepared,  the  numbers,  and  the  blanks  and  prizes,  for  the  at  tlie  suit  of  a 
lottery  wheels;  nor  did  they  put  or  cause  to  be  put  the  num-  ^^^^^^  *".*,*'*" 
hers  of  blanks  and  prizes  into  the  wheels ;  nor  did  they  draw  *^{J^  ^'^  ^^^l 
or  cause  to  be  drawn  the  numbers,  blanks,  and  prizes  from  the  chased  a  hirge 
wheels,  fairly  and  in  succession,  one  by  one  ;  nor  did  they  number  of  tick- 
draw  or  cause  to  be  drawn  all  the  numbers  from  the  wheels;  ets,  for  tlie  pur- 

Dose  of     Sl'liIUA 

but  wholly  and  grossly  neglected  their  duty,  and  permitted  one  {hem,  at  a 
/.  H.  Sickels  to  act  as  manager  in  such  lottery,  without  being  profit,  on  the 
legally  appointed  and  sworn  to  discharge  the  duties  of  manager,  ground.that  by 

ftnd  improper  conduct  of  the  defendants,  in  managing  and  conducting  the  drawing  of  the  lottery, 
&C.,  the  public  confidence  in  the  fairness  of  the  drawing  was  wholly  lost,  and  the  demand  for  tick- 
ets, 9nd  the  price  of  them,  thereby  so  greatly  diminished,  that  the  plaintiff  conid  not  sell  his  tickets, 
vluob  reuiained  on  h»  haiids*  and  were  drawn  blanks. 
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ALBA.vy,  and  to  superintend  the  making  up  of  numbers  blanks,  and 
Augun,  iJtti.  prizes  for  the  lottery  wheels,  and  draw  the  numbers,  Slc,  du- 
"^^^^J^^^^^Ti^^  ""8  ^^®  greater  part  of  the  time  the  lottery  was  drawing ;  and 
v^  that  the  defendants  conducted  the  drawing  of  the  said  lottery 

in  such  a  careless,  negligent,  unfaithful,  and  fraudulent  man- 
ner, that  whole  handfuls  of  tickets  were  permitted  to  be  taker 
out  of  the  number  wheels,  at  one  time,  and  some  of  them  per* 
mittcd  to  be  dropped  about  the  wheels,  on  the  floor  or  stage  on 
which  the  wheels  were  placed  ;  that  many  numbers  were  permit- 
ted to  be  in  the  lap  of  the  said  J.  H.  Sickels,  at  the  same  time,  so 
that  he  did  not  or  could  not  call  the  same  in  the  order  in  which 
they  were  drawn  out  of  the  wheel,  but  called  them  out  of  their 
regular  order ;  Wherebt  the  public  confidence  in  the  integrity 
and  fairness  of  the  drawing  of  the  said  lottery  was  wholly  lost, 
and  the  demand  for  tickets  in  the  same  by  purchasers,  and  the 
price  of  such  tickets  by  retail,  were  greatly  diminished,  in  so 
much  that  the  plaintiff  could  not  sell  his  tickets  by  retiiil,  so 
that  the  same  remained  on  his  hands,  and  were  drawn  by  him 
i  *225]  as  *blanks,  so  that  he  lost  the  moneys  which  he  paid  for  the 
same,  and  the  profits  which  ought  to  have  been  derived  from 
the  sale  of  them  :  to  the  damage  of  the  plaintiflT,  20,000  dollars. 
There  was  a  general  demurrer  to  the  declaration  and  joinder. 

Slosaofiy  in  support  of  the  demurrer  contended,  1.  That  the 
defendants  being  public  officers,  acting  under  the  authority  of 
the  state,  and  giving  a  bond  to  the  people,  for  the  true  and 
faithful  discharge  of  their  trust,  are  not  liable  to  the  suit  of  a 
private  person. 

2.  That  the  injury  complained  of  being  common  with  all 
holders  of  tickets,  an  action  will  not  lie  at  the  suit  of  any  one 
individual,  unless  special  damage  is  shown. 

3.  That  the  special  damage  which  is  necessary  to  support 
the  action  must  not  only  be  peculiar  to  the  plaintifis,  but  di- 
rect ^  and  immediately  consequential  of  the  act.  (^Co.  Litt.  56. 
a.  5  Co.  73.  a.  1  Com.  Dig.  180.  Carthew,  193.  I  E^. 
N.  P.  Cases,  148.) 

4.  That  in  this  case  no  special  damage  was  shown,  it  not  being 
pretended  but  that  the  tickets  held  by  the  plaintiff  were  drawn, 
and  the  blanks  and  prizes  fairly  declared  and  accounted  for. 

5.  That  no  action  can  be  sustained  for  a  loss  arising  mere- 
ly from  a  speculation  on  public  opinion ;  and  that  the  alleged 
special  damage  in  this  case  from  the  depression  of  the  price 
of  tickets,  in  consequence  of  the  influence  of  the  conduct  of 
the  managers  on  public  opinion^  was  too  remote  to  be  the 
foundation  of  an  action. 

6.  That  the  plaintiff  does  not  aver  in  his  declaration  that  he 
could  have  sold  his  tickets,  or  that  he  had  any  offers  for  the 
purchase  of  them. 
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Fajjy  contra,  insisted,  that  though  by  the  statute,  the  people     ALBANY, 
may  have  an  action  against  the  defendants,  yet  that  does  not   ^^-S"***  '^*- 
take  away  the  common  law  right  of  action  of  any  individual.  ^^&Ji^i^^^ 
The  defendants   as  lottery  managers  were  mere   ministerial       ^v^ 
officers.     (Schinott  v.  Bumstead,  6  Term  Rep.  646 — 649.) 
The  injury  in  this  case  was  not  common  to  *all  the  commu-       [  *  226 1 
nity,  but  only  to  the  purchasers  of  tickets  in  this  lottery.     An 
action  will  lie  against  a  postmaster,  a  commissioner  of  excise, 
a  street  paver,  and  various  other  public  ministerial  officers,  for 
a  breach  or  omission  of  duty.     (2  BL  Rep.  906.  1141.    2  Ld. 
Raytn.  938.    3  WiU.  461.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  Al- 
though the  declaration  states  many  particulars  of  mismanage^ 
ment,  either  by  the  defendants,  or  their  agent,  it  nowhere 
charges  them  with  fraud.  The  amount  of  the  gravamen  is,  that 
they  were  negligent  in  conducting  the  preparation  for  and  the 
drawing  of  the  lottery ;  that  the  pjaintiflf  had  bought  tickets  in 
the  lottery,  for  the  purpose  of  selling,  and  that,  in  consequence 
of  the  negligent  manner  in  which  the  drawing  and  managing 
the  lottery  was  conducted,  public  confidence  in  the  integri- 
ty and  fairness  of  the  drawing  of  the  lottery  was  lost,  the  de- 
mand for  tickets  and  the  price  of  the  tickets  were  diminished, 
so  that  tlie  plaintiff  was  unable  to  sell  his  tickets;  and  they 
remained  unsold*  and  were  drawn  blanks.  The  declaration, 
it  is  true,  states,  that  the  defendants  conducted  the  drawing 
of  the  lottery  in  such  a  careless,  negligent,  unfaithful,  and 
fraudulent  manner,  that  whole  handfuls  of  tickets  were  per- 
mitted to  be  taken  out  of  the  number  wheels  at  a  time,  <fec. ; 
this  does  not  amount  to  a  charge  of  direct  and  personal  fraud, 
but  merely  to  carelessness  and  negligence ;  and  it  is  averred 
that  this  carelessness  and  negligence  led  only  to  calling  the 
numbers  out  of  their  order,  and  not  as  they  were  drawn  from 
the  wheel.  The  present  action  is  founded  on  the  misbehavior 
of  the  defendants  in  a  public  trust,  whereby  a  private  injury 
to  the  plaintiff  is  supposed  to  have  been  committed.  It  is  an 
action  of  the  first  impression,  and  must  be  governed  by  known 
and  established  principles. 

I  consider  the  point  beyond  all  dispute,  that  for  a  misbeha- 
vior of  an  officer,  in  his  office,  either  from  misfeasance  or  non- 
feasance, no  one  can  maintain  an  action  against  him,  unless 
he  can  show  a  special  and  particular  damage  to  himself.  With- 
jut  such  special  and  particular  damage,  he  has  no  title  to 
call  the  officer  to  an  account.  Lord  Coke  {Co.  Lilt.  56,  a.) 
says  in  a  case  which  bears  strong  analogy  to  this,  "  *that  if  a  [  *  227  ] 
way  be  a  common  way,  if  any  man  be  disturbed  to  go  that  way,  ^ 
or  if  a  ditch  be  made  overthwart  the  way,  so  as  he  cannot  go, 
/et  shall  he  not  have  an  action  upon  his  case    and  this  the 
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ALBANY,     law  provided,  for  avoiding  of  multiplicity  of  suits ;  for  if  ani 
Augait,  1821.   ^^g  jjjg^j,  might  have  an  action,  all  men  might  have  the  like.' 
BoTLCR      He  proceeds  to  say,  that  if  he  had  his  horse  fall  into  the  ditch. 
y-  whereby  he  received  hurt  and  loss,  there,  for  his  special  da- 

^'"^*  niage,  which  is  not  common  to  others,  he  shall  have  an  action 
upon  his  case.  This  principle  was  solemnly  recognised,  and 
acted  upon  in  Pain  v.  Patrick  and  others.  (3  Mod.  Rep.  289.) 
The  same  case  is  reported  in  1  Salk,  12,  as  Payne  v.  Patridge 
and  others.  In  Ivason  v.  Moore,  (1  Salk,  IG,  1.  Ld.  Raym. 
486,)  which  was  an  action  on  the  case  for  stopping  up  a  high- 
way leading  to  the  plaintiflf's  colliery,  with  intent  to  deprive 
him  of  the  profit  thereof,  per  quod,  he  lost  the  profit,  &c.,  and 
his  coals  were  spoiled  for  want  of  buyers.  Chief  Justice  Holt 
and  Rokesby,  (contra  Tourton  and  Gould,)  were  of  opinion, 
that  no  action  lay,  the  way  ap{)earing  to  be  a  pubUc  highway. 
They  held  that  the  plaintiiV  had  no  better  right  than  any  body 
else,  and  that  a  man  could  not  have  a  particular  action  without 
a  particular  injury,  or  a  particular  Hght,  which,  they  said, 
were  the  grounds  upon  which  all  actions  are  founded,  and  to 
which  they  must  conform.  The  same  principles  were  adopted 
in  tfitliams's  case.  (5  Co.  Rep,  73.)  Baron  Comyns  cites 
the  cases  in  Salkeld,  as  law.  (1  Com.  Dig.  180.  Action 
upon  the  case,  B.  2.)  The  same  principle  was  adopted  by 
Lord  Kenyon  in  Herbert  v.  Groves,  (I  Esp,  Rep,  148,)  which 
was  afterwards  confirmed  by  the  Court.  The  analogy  between 
the  cases  cited,  and  the  present,  consists  in  this,  that  the  de- 
fendants have  undertaken  a  duty  which  is  common,  in  regard 
to  all  those  who  purchase  tickets  in  that  lottery ;  that  they 
owe  no  peculiar  duty,  and  are  under  no  particular  obligation 
to  the  plain tifT,  as  to  their  conduct,  other  than  such  as  is  com- 
mon to  all  the  purchasers  and  holders  of  tickets  in  that  lottery. 
The  defendants,  then,  stand  in  the  same  relation  to  the  plain- 
tifl*,  as  they  do  to  a  great  number  of  other  persons.  So,  in  the 
case  of  a  public  road,  all  who  choose  to  travel  it,  have  an  equal 
f  *  228  J  right ;  digging  a  ditch  across  the  road  is  an  injury  *alike  to  all, 
but  no  one  can  maintain  an  action,  unless  he  can  show  a  par- 
ticular injury,  an  injury  peculiar  to  himself;  not  merely  that  he 
could  not  pass  the  road,  but  that  some  special  damage  happen- 
ed to  him. 

The  particular  injury  stated  by  the  plaintiff  is,  that  by  the 
defendants*  conduct  and  negligence,  in  the  instances  pointed 
out,  the  public  confidence  in  the  integrity  and  fairness  of  the 
drawing  of  the  lottery  was  wholly  lost,  and  the  demand  for 
tickets  by  purchasers,  and  the  price  of  the  tickets,  were  greatly 
diminished,  so  that  the  plaintiff  could  not  sell  his  tickets,  by 
retail,  and  the  same  were  drawn  as  blanks. 

I  perceive,  in  these  allegations,  no  charge  of  any  particular 
injury  to  the  plaintiff;  nor  do  I  perceive  any  particular  right 
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Qt  the  plaintiff  which  has  been  violated*     The  injury,  if  any,    albamy. 
18  common  to  all  those  who  held  tickets  in  that  particular  lot-   ^^s*^^>  i^i 
lery:  and  we  see  that  in  such  a  case  it  appertains  to  the  ^"""^IJ^^i!^^ 
public  Only  to  avenge  the  injury.     If  there  has  been  any  un-  v. 

faithfulness  or  dishonesty  on  the  part  of  the  managers  of  this        ^^^^ 
lottery  they  are  responsible,  under  the  bonds  which  the  statute 
(1  JR.  L.  270)  requires  them  to  give ;  and  possibly,  also,  by 
indictment. 

There  is  another  view  of  the  subject,  which,  I  apprehend, 
equally  concludes  against  the  plaintiff:  In  cases  of  torts,  it  is 
necessary  to  show  that  the  particular  damage  in  respect  of 
which  the  plaintiff  proceeds,  must  be  the  legal  and  natural 
consequence  of  *  the  wrongful  acts  imputed  to  the  defendant. 
(1  Chitty'sPlS^.  e  East's  Bep.S.[ay)  It  is  another  rule, 
that  the  special  damage  must  be  particularized,  in  order  that 
the  defendant  may  be  able  to  meet  the  charge,  if  it  be  false ; 
if  it  be  not  so  stated,  it  cannot  be  given  in  evidence.  And  if 
the  action  be  not  sustainable,  independent  of  the  special  da- 
mage, the  declaration  is  bad  on  demurrer.  (1  Chittjfs  PL 
389.  1  Saund.  243,  n.  5.  8  Term  Rep.  132.)  A  declara- 
tion by  a  victualler,  for  calling  his  wife  a  whore,  whereby  seve- 
ral customers  left  his  house,  is  too  general.  So,  a  declaration 
for  slander  of  title  to  an  estate,  wnereby  the  plaintiff  lost  the 
sale  of  it,  is  insufficient.  (1  Chitty's  PL  389.)  The  «ame. 
doctrine  is  held  in  McLson  v.  Moore.  (1  Salk,  16.)  The  only 
allegation  of  special  damage  is,  that  in  consequence  of  *the  [  *  229  ] 
loss  of  public  confidence  in  the  integrity  and  fairness  of  the 
drawing  of  the  lottery,  the  plaintiff  could  not  sell  his  tickets  by 
retail.  In  the  case  last  cited.  Lord  Holt  was  of  opinion,  that 
it  was  not  enough  to  say  that  the  plaintiff  lost  customers,  or 
that  buyers  would  not  come,  without  showing  that  buyers  were 
coming  and  were  hindered.  It  is  impossible  to  conceive  any 
thing  more  vague  and  untriable,  than  the  loss  of  a  market  for 
any  commodity,  from  the  want  of  public  confidence. 

The  cases  cited  by  the  plaintiff  ^s  counsel  are  inapplicable. 
The  case  of  Ashby  v.  White,  (2  Ld.  Raym.  938,)  came  under 
the  consideration  of  this  Court  in  Jenkins  v.  fValdron,  (11 
Johns,.  Rep.  120,)  and  we  held  that  to  enable  a  voter  whose 
vote  was  refused,  to  maintain  an  action,  the  refusal  to  admit 
the  vote  must  appear  to  be  fraudulent  and  malicious ;  but  there 
is  no  analogy  between  the^cases.  The  injury,  if  any,  is  pecu- 
liar to  the  party  whose  vote  is  rejected ;  the  right  to  vote  is 
enjoyed  by  many  ;  but  the  injury  is  not  of  a  common  nature. 
The  case  of  a  postmaster,  through  whose  negligence,  a  letter, 
or  any  thing  transmitted  by  the  post,  is  lost,  is  different,  and  is 
di  ^tinguishdi>le  from  this  case  ;  for  the  injury  is  a  particular  one 
to  the  party  who  suffers  the  loss. 

(a)  Vide  Moody  ▼.  Baker,  5  Cow.  Rep,  851. 
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ALBANY,         Ifpon  the  whole,  we  are  clearly  of  opinion,  that  the  present 
August,  1821.   action  is  not  maintainable,  and  that  the  defendants  miist  have 

^^^lI^^^^  judgment. 

▼.  Judgment  for  the  defendants 

Allek 


Lathrop  against  Allen  and  others. 

In  an  action  IN  error,  to  the  Court  of  Common  Pleas  of  Otsego  county, 
brought  on  a  The  plaintiff,  as  supervisor  of  the  town  of  Cherry  VaUey, 
bond  given  by  brought  an  action  of  debt  against  the  defendants,  Allen,  and 
tiix^, ^against  ^'  ^"^  *^-j  ^'^  sureties,  on  a  bond  dated  November  25,  1818, 
him  and  hit  for  3,301  dollars  and  84  cents,  conditioning  that  if -the  defend- 
Bureties,  the  ant,  Allen,  did,  in  all  things,  duly  and  faithfully  execute  and 
declaration  al-  perform  all  and  singular  the  duties  of  his  office  as  collector  of 
[*  230  J  the  town  of  Cherry  *  Valley,  without  any  fraud  or  delay,  &c. 
leged  the  de-  then,  &c.  The  plaintiff,  after  setting  forth  the  bond  and  con- 
tax'lLandM!  ^^^^^^^j  averred  thai  Allen,  after  the  execution  of  the  bond,  to 
eessment  roll  wit,  on  the  25th  of  November,  took  upon  himself  the  office  of 
to  the  collect-  Collector,  &c,  and  received  from  the  plaintiff  the  assessment 

wirran"'lf  the  ""^^  ^^  ^'^®  ^^^"  ^^  Cherry  Valley,  with  a  list  of  the  taxes  to  be 
BQpervisors  re-  collected  for  the  year  1818,  with  a  warrant  from  the  board  of 
quiring  him  to  supervisors  of  the  county,  requiring  him  to  collect  from  the 
collect  and  pay  persons  mentioned  in  the  assessment  roll,  the  several  sums 
mount*  hiclu-  "^^jntioned,  &c.,  amounting  together  to  1,642  dollars  and  92 
ding  fees  for  cents,  and  to  pay  over  to  the  treasurer  of  the  county,  on  or 
collection,  before  the  1st  day  of  February  then  next,  the  sum  of  891  dol- 
andasaigoQ^aff  \^^^  gj^j  qq  ^ents,  and  to  the  commissioners  of  the  common 
condition**  of  schools  of  the  town  of  Cherry  Valley,  186  dollars  and  10  cents, 
the  bond  the  and  to  the  plaintiff,  as  supervisor,  &.C.,  the  sum  of  556  dollars 
nonpayment  of  and  92  ceqts,  including  fees  for  collection  ;  that  the  defendant, 
whiclT^hrda-  -^^^^9  ^^o,  on  the  same  day,  received  from  the  plaintiff  a  war- 
mageawereai-  rant  of  the  board  of  supervisors,  requiring  him,  according  to 
■eased:  It  wag  the  provisions  of  the  act,  &c.,  to  collect  from  two  quakers  in 
the^  'uAinenI  ^^^^V  ^C^y^  Within  Sixty  days,  the  sum  of  4  dollars  each, 
oHhe^Cwlirt  of  ^^^  P^X  ^'^®  same  to  the  treasurer  of  the  county.  The  plain 
Common  Pleas  tiff  further  alleged,  that  the  defendant,  ^Z/€n,did  not  duly  and 
for  the  defend-  faithfully  perform  the  duties  of  his  office  as  collector,  &c.,  but 
'ufficicncy  of  "^^^^  default  in  this,  to  wit,  that  he  neglected,  omitted  and 
the  declara.  refused  to  collect  and  pay  over  to  the  treasurer  of  the  county 
tiorw,  was  af-  of  Otsego,  ou  Or  before  the  first  day  of  February  then  next, 
&rnwd,  and  now  last  past,  the  said  sum  of  899  dollars  and  90  cents, 

(fee.,  but  that  a  large  sum,  to  wit,  864  dollars  and  73  cents, 
being  part  thereof,  still  remained  due  and  unpaid  ;  npr  did  he 
in  any  manner,  nor  has  he  yet,  accounted  with,  pa'd,  or  satisfi- 
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ed  the  treasurer  for  the  same ;  nor  did  he,  on  or  before  the 
said  first  day  of  February ^  collect  and  pay  over  to  the  com- 
missioners of  common  schools  of  the  town  of  Cherry  Valley, 
the  said  sum  of  186  dollars  and  10  cents,  dLc.,but  that  the  same 
still  remains  due  and  unpaid,  &c.  The  plaintiff  further  as- 
signed, as  breaches  of  the  condition  of  the  said  bond,  d^c,  to 
Mit, ''  that  a  large  sum  of  money,  to  wit,  the  sum  of  864  dol- 
lars and  73  cents,  being  part  of  the  money  so  ordered  and 
required  to  be  collected,  was  collected  by  and  remained  in  the 
hands  of  the  defendant,  A.,  as  collector ;  yet,  although  often 
requested,  &c.,  he  did  not,  nor  hath  he  yet  paid  over  the  same 
to  the  treasurer  *of  the  county  of  Otsego,  nor  hath  he  in  any 
manner  accounted  with  or  satisfied  the  said  treasurer  for  the 
same,  but  has  wholly  failed  and  made  default,  and  hitherto 
refused  and  still  refuses  to  pay,  satisfy,  or  account  with  the  said 
treasurer  for  the  same.  And  that  the  said  sum  of  864  dollars 
and  73  cents  being  part  of  the  amount  which  the  defendant  A. 
was  so  directed  to  collect,  and  pay  over,  &c.,  remaining  unsa- 
tisfied and  unaccounted  for,  the  treasurer  of  the  county  of  O., 
afterwards,  to  wit,  on  the  27th  day  of  February,  1819,  accord- 
ing to  the  act,  d^c,  issued  his  warrant  to  the  sheriff  of  the 
county  of  O.,  commanding  him  to  cause  the  said  sum  to  be 
levied  and  made  of  the  goods  and  chattels,  lands  and  tenements, 
of  the  said  A.,  and  to  return  the  money  to  him,  the  said  trea- 
surer, in  forty  days,  &c.,  which  warrant  was,  afterwards,  duly 
returned  by  the  sheriff  of  O.  with  an  endorsement  thereon  that 
the  said  A,  had  no  goods  or  chattels,  lands  or  tenements, 
whereof  the  smd  sum  of  money  could  be  made,  &.C.,  of  all 
which  premises  due  notice  was  given  by  the  treasurer  to  the 
plaintiff,  according  to  law,  before  the  commencement  of  this 
suit:  By  reason  whereof,  &c.,  an  action  accrued  to  the  plain- 
tiff, &c.  Judgment  for  want  of  a  plea  was  entered  in  the  Court 
below,  and  a  writ  of  inquiry  awarded  to  assess  the  damages, 
and  an  inquisition  returned,  assessing  the  damages  at  857  dol- 
lars and  88  cents :  The  defendants  moved  in  arrest  of  judg- 
ment, for  the  insufficiency  of  the  declaration ;  and  the  Court 
below  ordered  .judgment  to  be  arrested.  The  plaintiff  there- 
upon, in  order  that  he  might  bring  a  ^'rit  of  error,  prayed  judg- 
ment against  himself,  and  in  favor  of  the  defendants,  for  the 
insufficiency  of  the  declaration,  which  was  granted,"  &c. 

L.  Beardsley,  for  tlie  plaintiff  in  error.  The  case  now  be- 
fore the  Court  is  to  be  viewed  in  the  same  light,  as  if  there  had 
been  a  verdict  for  the  plaintiff,  and  any  defects  in  the  declara- 
tion which  are  cured  by  a  verdict,  are  to  be  deemed  as  cured. 
(2  mis.  261.  3  Burr.  1725.  2  Joins.  Rep.  550.  1 1  Johns. 
Rep.  141.  1  mU.  255.  T.  Baym.  15,  16.  487.  3  Bl.Com. 
394.    2  Tidd's  Pr.  825-     1  SeUon's  Pr.  498,  499.)     The 
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ALBANY,  declaration  contains  every  material  and  nece&sary  allegation  tc 
Auffait,jj8iL  support  the  action,  and  pursues  the  statute.  (2  N.  P.  L.  125, 
1^.  513.  [a])  The  iH'eaches,  also,  are  well  assigned.  The 
collector  is  required  by  the  act  (2  N.  R.  L.  138.  seat.  3  [a]) 
to  account  *with  the  treasurer  for  all  the  money  which  he  col- 
)2  ]  lects,  or  is  directed  to  collect;  and  if  he  neglects  to  do  so  his 
bond  becomes  forfeited.  By  suffering  a  default,  the  defend- 
ants admit  that  the  breaches  are  well  assigned ;  and  the  jury 
have  found  them  to  be  true.  If  some  of  the  breaches  are  well 
assigned,  and  some  bad,  and  the  defendant  demurs  generally, 
the  plaintiff  is  entitled  to  judgment  for  those  which  are  well 
assigned.  (2  Saund.  380.  1  Saund.  286.  n.  9.   Cro.  Jac.  557.) 

Seelye,  contra.  1 .  It  is  made  the  duty  of  the  supervisors 
to  deliver  the  tax  list,  with  their  warrant,  to  the  collectors,  on 
or  before  the  first  day  of  November,  in  each  year ;  (2  N.  It. 
L.  511,  sess.  4 ;  fa])  but  it  appears  by  the  declaration,  that  the 
tax  Ust  and  warrant  were  not  delivered,  in  this  case,  until  the 
25tb  of  November,  and  no  excuse  is  shown  for  the  delay.  If 
the  supervisors  might  delay  the  delivery  of  the  tax  Ust  and  war- 
rant for  a  month,  they  might  delay  it  until  the  very  last  day, 
and  then  if  the  collector  was  in  default,  bring  their  action 
against  his  sureties.  It  is  obvious  from  the  act,  that  it  was  the 
intention  of  the  legislature,  that  the  collectors  should  have 
three  months  for  malking  their  collections. 

2.  It  appears  from  the  declaration,  that  the  plaintiff  sdeks  to 
recover  of  the  sureties  of  A.  the  fees  of  collection,  as  well  as 
the  amount  which  the  treasurer  was  entitled  to  receive.  The 
amount  of  the  tax  list  is  899  dollars  and  90  cents,  including 
the  collector's  fees,  and  the  first  breach  assigned  is  for  the  non- 
payment of  that  sum  to  the  county  treasurer ;  but  the  exact 
sum  due  to  the  treasurer  was  only  854  dollars.  A  surety  can- 
not be  made  responsible  beyond  the  legal  liability  of  liis  princi- 
pal. The  plaintiff  must  set  forth  his  cause  of  action  according 
to  his  legal  rights.  If  the  breach  varies  from  the  sense  or  sub- 
stance of  the  covenant  or  contract,  it  is  insufficient.  (1  CAtl- 
ty's  PL  328.     Sir  T.Jones'  Rep.  125.) 

3.  The  two  first  assigiifiients  of  breaches  in  the  declaration 
show  no  cause  of  action.  The  statute  (2  N.  R.  L.  126,  sec. 
1  [a])  requiring  the  collector  to  give  security,  directs  the  mode 
of  giving  the  bond ;  that  it  shall  be  given  in  double  the  amount 
o^  taxe^  to  be  collected.  The  bond  cannot  become  forfeited, 
until  the  collector  makes  default  in  paying  over  the  money ;  nor 
until  after  the  county  treasurer  has  issued  his  warrant  against 
the  collector,  and  it  is  returned  nulla  bona,  &c.     Now,  there 

[  *  233  ]       is  no  ^averment  of  these  facts  in  the  two  first  assignments  of 
breaches.     The  assignment  of  each  breach  should  show  a  good 

(a)  1  Rev.  Stat.  846.  897,  Z9S. 
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cause  of  action.     No  resort  can  be  had  to  the  third  assignment     albant, 

of  breach  in  this  case,  to  help  the  first ;  for  each  must  be  good   August^^i 

and  perfect  in  itself.     (13  Johns.  Rep.  483.     10  Cro.  Eliz. 

560.     Co.  132.)     There  beinff  a  judgment  by  default  in  this 

case,  it  is  not  to  be  considered  as  if  there  was  a  verdict.     It  is 

rather  like  the  case  of  a  general  demurrer  to  the  assignments 

of  the  two  first  breaches.    (2  Burr.  900.    10  East's  Rep.  363.) 

But  we  contend  that  the  defect  would  not  be  cured  by  .a 
verdict,  had  it  come  before  the  Court  in  that  shape.  (1  Saund. 
228,  n.  1.     2  Saund.  178.) 

4.  The  bond  being  taken  for  more  than  double  the  amount 
of  the  tax  list,  is  not  pursuant  to  the  statute.  It  includes  the 
commutation  of  the  two  quakers,  for  which  the  sureties  of  the 
collector  were  not  liable.  A  failure  of  the  collector  to  pay  over 
the  amount  of  the  tax  list,  is  the  only  ground  of  forfeiture  of 
the  lx>rid,  according  to  the  act ;  but  the  plaintiff  claims  the 
whole. 


Per  Curiam.  Without  going  into  a  particular  consideration 
of  all  the  points  made  on  the  argument  of  this  cause,  it  is  suffi- 
cient for  its  determination  to  advert  to  one  of  them  only,  which 
is  decisive  against  the  plaintiff  in  error.  If  we  take  into  view 
the  whole  of  the  declaration  and  the  breaches  assigned,  it  is 
evident  that  the  plaintiff  has,  by  the  inquisition,  recovered 
damages  to  which  he  is  not  entitled,  either  against  the  collector 
or  his  sureties,  namely,  the  fees  of  collection  given  by  the  sta- 
tute to  the  collector.  It  is  to  be  intended  that  the  damages 
have  been  assessed  on  the  breaches  as  assigned.  We  are, 
therefore,  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Judgment  affirmed 


Sullivan,  Assigitee,  &c.  against  Alexander  and 

OTHERS. 
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THIS  was  an  action  of  debt  brought  by  the  plaintiff,  as  as*     Where, 
sifirnee  of  a  bond  taken  by  the  sheriff  of  the  city  and  county  of  ih««>n**»n<>^ 

my        XT     ^  '^^'  jw  J  •  •  /•         «^  «>"M»  taken 

J\ew-Yorky  on  permitting  Alexander y  a  prisoner  m  execution,  ^y  ^  gherifT 
at  the  suit*of  the  plaintiff,  to  go  at  large  within  the  liberties  of  on  flufTering  a 
the  gaol,  pursuant  to  the  statute.    The  condition  of  the  bond,  jpnaoner  in  ex- 

°       "^  '  ecation  to  go 

at  large  within  the  limitfl  of  the  liberties  of  the  gaol,  the  sheriff  added  to  the  condition  anthorized  by 
statote,  **  that  the  prisoner  should^  at  the  request  of  the  sheriff,  again  surrender  himself  to 
the  prison^**  &c.,  the  twnd  was  held  void,  as  taken,  colore  officii^  in  terms  not  authorized  by  the 
statnte. 
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ALBANY,  *as  set  forth  in  the  declaration,  was  "  that  if  the  said  Alex* 
August,  1821.  dfifj^r  should  remain  a  true  and  faidiful  prisoner,  and  should 
^^'s^^^^^!^^^  not,  at  any  time,  or  in  any-wise,  escape,  or  go  without  the 

▼. Umits  of  the  liberties  of  the  gaol  of  the  said  city  and  county  of 

New-  Yorky  until  discharged  by  due  course  of  law ;  and  aliould, 
at  the  request  of  the  sa^  James  L.  Belly  as  sheriff' aforesaidy 
surrender  himself  to  the  said  prison,  then  the  above  ohligO' 
tion  to  be  void."  The  declaration  aNeged  that  Alexander 
escaped  and  went  beyond  the  limits  of  the  gaol  liberties,  &.C., 
whereby  the  said  bond  became  forfeited,  &c. 

The  defendants,  after  craving  oyer  of  the  bond  and  condi- 
tion, severed  in  their  pleas,  dnd  some  of  them  pleaded,  1.  Non 
est  factum.  2.  That  the  bond  was  not  assigned  by  the  sheriff 
to  the  plaintiff.  3.  That  Alexander  did  not  escape,  &c.  4. 
*  A  return  again  within  the  limits  of  the  gaol  liberties,  after  the 
alleged  escape,  before  suit  brought.  5.  That  Alexander,  after 
the  alleged  escape,  and  after  the  commencement  of  this  suit, 
was  duly  discharged  under  the  act  for  giving  relief  in  cases  of 
insolvency,  passed  the  12th  April,  1813.  6.  One  of  the  de- 
fendants put  in  a  general  demurrer  to  the  declarajtion,  to  which 
there  was  a  joinder  by  the  plaintiff. 

Slosson,  T.  A,  Eminet,  and  JVells,  in  support  of  the  demur- 
rer, (a) 

P.  A.  Jay  and  D.  B.  Ogden,  contra. 

The  grounds  taken  in  support  of  the  demurrer,  were,  1. 
That  the  condition  of  the  bond  was  not  conformable  to  the  di- 
rections of  the  statute,  but  contained  a  further  stipulation,  that 
the  prisoner  admitted  to  the  limits  of  the  gaol  liberties,  should, 
at  the  request  of  the  sheriff,  surrender  himself  again  to  the 
prison. 

2.  That  if  the  bond  was  notj^on  that  ground,  void,  as  re- 
spected the  sheriff,  yet  this  bond  was  not  assignable,  so  that 
t^e  plaintiff  could  bring  a  suit  in  his  own  name,  as  the  statute 
only  authorized'  a  bond  taken  in  the  very  form  prescribed,  to 
be  assigned. 

Spencer,  Ch.  J.,  deUvered  the  opinion  of  the  Court.     The 
question  is,  whether  the  bond  is  void,  as  taken  for  matters  not 
authorized  by  statute,  colore  officiil     The  words  which  have 
'  been  superadded  to  the  condition,  as  authorized  by  statute,  arp, 

that  the  defendant  A,  "  shall,  at  the  request  of  the  said  /.  L. 
B.,  as  sheriff  aforesaid,  surrender  himself  to  the  said  prison," 
I  *235 1  ^c-  ^This  is  a  substantial  and  material  part  of  the  condition. 
In  Thompson  v.  Lockwood,  (15  Johns.  Rep.  256,)  we  held 
that  tlie  act  relative  to  gaols,  sess.  36,  ch.  49,  s.  6,  (1  JV.  JR. 

(a)  The  Reporter  did  not  hear  the  argnnient. 
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£r.  429,)  (a)  as  to  letting  prisoners  go  at  large  within  the  limits    Albany, 
of  the  liberties,  was  a  mere  modification  and  extension  of  the    -August,  i82i. 
act  concerning  sheriffs,  &c.,  (1  iV.  R.  L,  418.  423.  sesa.  36,  ^'^'kavq*^ 
eh.  67,  s.  13,)  (6)  which  renders  void  any  obligation  taken  by  v. 

the  sheriff,  by  color  of  his  office,  in  any  otiier  form  than  is  pre-  '^*'*°** 
scribed  by  the  statute.  Beaw/age^s  case,  (10  Co,  100,)  Kid- 
toeUy  V.  Brandy  {Plowd,  60.  68,)  and  Rogers  v.  Reeves^  (1 
Term  Rep.  418,)  are  some  of  the  many  cases  which  show  that 
such  a  bond  is  void.  A  mere  verbal  difference  or  departure 
from  the  provisions  of  the  statute,  will  not  render  a  bond  to  the 
sheriff  void ;  but  when  there  is  a  substantial  variance,  as  if  the 
sheriff  adds  to  the  condition  that  he  shall  be  kept  without 
damage  against  the  king  and  the  plaintiff,  that  will  make  the 
whole  condition  void.  The  sheriff,  in  this  case,  had  no.  right 
to  require  the  defendant,  Alexander,  to  surrender  himself  to 
prison,  at  his  request.  He  has  a  right  to  reimprison  a  defend- 
Mit  who  has  been  admitted  to  the  Uberties  of  the  gaol,  in  one  case 
only ;  that  is,  when  the  sureties  taken  for  the  prisoner  are  in- 
sufficient ;  but  the  condition  to  this  bond  does  not  embrace 
that  case.  We  are  of  opinion,  therefore,  that  the  defendants 
are  entitled  to  judgment. 

Judgment  for  the  defendants. 

(a)  2  Re9.  Stat,  481.  (5)  2  Rev,  Stat.  286.  8.  59. 


King  &l  Mead  against  Lenox. 

THIS  was  an  action  of  assumpsit,  brought  against  the  de-  where aship 
fcndant,  as  owner  of  the  ship  called  the  Ram-Duloll'Day,  to  »  "<>{  P«*  "P 
recover  the  value  of  certain  goods  shipped  on  board  of  that  ^p|^*^Jf  ^^y 
vessel,  on  account  of  the  plaintiffs,  and  consigned  to  them,  on  the  owner,  on 
her  voyage  from  Calcutta  to  New-York,  in  the  year  1817.  his  own  ac- 
The  cause  was  tried  before  Mr.  Chief  Justice  Spencer,  at  the  *^®'"**  '*  ""** 
New- York  sittings,  in  ApHl,  1820.  A  verdict  was  taken  for  cetveBgoods'of 
the  plaintiffs,  for  1,494  dollars  and  75  cents,  subject  to  the  another  person 
opinion  of  the  Court  on  a  case  made.  on  ^"^^    *|» 

It  appeared  that  the  master  of  the  i?.,  on  the  outward  voyage  ^^-^^^  ^^^ 
from  New- York  to  Calcutta,  received  from  the  plaintiffs  a  £g  to  hbnaeif 
quantity  of  cheese  and  verdigris,  which  was  shipped  as  part  of  the  freight  and 
the  master's  privUege,  allowed  to  him,  as  is  usual  by  owners  commwsiona, 
of  *vessels  in  the  East  India  trade,  and  which  were  sold  in  C,  [  *  236  1 
two  thirds  for  account  of  the  plaintiffs,  and  one  third  for  ac-  ^^  T'y^?^  ^[ 

^  '  the  ship  18  not 

liable  in  case  of  embezzlement,  or  for  the  condnct  of  the  master  in  relation  to  such  goods,  (a) 

(a)  Vide  Allen  v.  SetDall,  2  WeixdeWs  Rep,  327. 
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ALBANY,  count  of  the  master ;  and  the  proceeds,  deducting  the  home 
^*JJJI^*^J™^  ward  freight  and  commission,  which  were  received  by  the 
KiKfl  master,  were  invested  in  the  goods  of  the  country,  packed  in  a 
Z\.,  trunk,  laden  on  board  of  the  R.  and  consigned  to  the  plaintifls, 
at  New-  York.  No  part  of  the  shipment,  outward  or  home* 
ward,  or  the  freight  or  commissions,  were  entered  in  the  ship's 
accounts ;  but  the  same  were  considered  as  part  of  the  master's 
privilege.  The  ship  was  not  a  general  ship,  but  was  wholly 
laden  on  account  of  the  owner,  except  the  usual  privil^es  al- 
lowed the  supercargo,  master,  and  other  officers.  The  trunk 
containing  the  goods  in  question  was  stowed  in  the  cabin  of 
the  ship,  under  the  master's  birth,  where  he  usually  stows  some 
part  of  hjs  privilefle.  The  master  died  on  the  homeward  voyage. 
On  the  arrival  of  the '  ship  at  New-Yorky  the  trunk  consigned 
to  the  plaintiffs  was  opened  at  the  custom-house,  by  persons 
appointed  by  the  collector  of  the  customs ;  when  two  shawls, 
ail  the  pearls,  and  eight  pieces  of  Chappa  RomaUs,  mentioned 
in  the  invoice,  to  recover  the  value  of  which  this  suit  was 
brought,  were  missing. 

T.  A.  Emmety  for  the  plaintiffs. 

WeUSf  contra. 

Per  Curiam.  The  owner  of  a  ship  is  bound  for  the  lawful 
contracts  of  the  master,  when  made  by  him  relative  to  the  usual 
employment  of  the  vessel ;  both  on  the  ground  of  such  em- 
ployment, and  of  the  profit  which  they  derive  from  it ;  and  the 
course  of  usual  employment  is  evidence  of  authority  given  by 
the  owner  to  make  a  contract  for  them.  (^Abbott  on  Ships, 
3d  ed.  113,  part  1,  c.  3,  s.  2.)  The  plaintiffs,  in  this  casie, 
contracted  with  the  master  himself,  knowing  that  he  received 
their  goods  on  his  own  account,  as  part  of  his  privilege,  and 
not  in  his  character  of  agent  for  the  owners.  The  contract 
was  not  made  by  any  implied  authority  of  the  owners,  arising  out 
of  the  usual  course  of  employment.  The  ship  was  loaded 
wholly  by  the  owner ;  and  the  master  had  no  authority  from 
the  defendant  to  receive  goods  on  freight.  {Wallers.  Bretver, 
1 1  Mass.  Rep,  99.  Reynolds  v.  Toppan,  15  Mass.  Rep.  370.) 
We  are,  therefore,  clearly  of  opinion,  that  the  defendant  is 
entitled  to  judgment. 

Judgment  for  the  defendant,  (a) 

(a)  Vide  Ward  ▼.  Green,  t  Cow.  Rep.  \1%, 
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m  OCTOBER  TERM,  1821,  IN  THE  FORTT-SIXTH  TEAR  OF  OUR 

INDEPENDENCE. 


Perkiits  against  Hinman. 

THIS  was  an  action  on  a  promissory  note,  originally  com-  Wheroai»- 
menced  in  the  Court  of  Common  Pleas  of  OUego  county.  An  cond  action 
affidavit  of  the  nonresidence  of  the  plaintiflTwas  filed  in  that  ^"^2?^^^ 
Court,  and  a  rule  entered,  requiring  the  plaintiH*  to  file  security  brought,  either 
for  costs ;  but  before  any  security  was  filed,  the  default  of  the  in  this  Court, 
plaintiff  was  entered,  and  a  judgment  of  nonsuit  was  after-  °'  "*  *  ^®™^ 
wards  perfected,  with  costs,  amounting  to  13  dollars  and  16  piew,  ^**a 
cents,  which  remained  unpaid.  The  plaintiff  afterwards,  com-  trial  hafl  heeo 
menced  the  present  suit  in  this  Court,  foi  the  same  cause  of  had  therein,  or 

action.  the  plaintiff  ha. 

become    non- 
raited,  the  Court  will  staj  the  proceedin^rg,  mitil  the  C09t9  of  the  former  action  for  the  same 
I,  are  paid. (a) 


(a)  *'  Where  the  nme  title  to  the  same  property  b  drawn  in  question  in  the 
leeond  init,  between  parties  or  privies  to  the  first,  this  Conrt  wHI  order  a  pay* 
raent  of  the  costs  of  the  first  suit,  before  they  will  suffer  the  second  to  proceed  ;*' 
(1  Coweri'B  Rep,  138^4)  and  this  mast  be  done,  ahhough  the  first  miit  was  in  a 
Coart  ander  the  Constitution  and  Laws  of  the  United  States.  {Jackson,  ex  dem. 
Allen,  ▼.  Carpenter,  S  Cowen^t  Bep.  22.)  The  power,  exercised  by  the 
Courts  to  Stay  prooeedmgs,  till  the  costs  of  a  former  suit  for  the  same  cause  are 
paid,  does  not  depend  exchmTely  upon  the  question,  whether  their  collection  can 
be  enforced  by  execution.  It  is  an  equitable  jurisdiction  ;  and  intended  to  prevent 
the  vexatious  multiplication  of  sails.  (Sandford  y.  Chase,  8  Cowen*i  Rep.  881. 
ante,  p.  196.) 
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UTICA,  Starkweather  J  for  the  defendant,  now  mcnred  that  all  pro- 

Ociobcr,  1821.  cccdings  in  this  cause  be  stayed,  until  the  costs  of  the  suit  ir 
Overseers  ^^  Common  Pleas  were  paid.  He  cited,  1  Johns.  Cos,  247 
or  PoMPET    1  Tidd'a  Pr.  479,  480.  2d  ed- 

V. 

Overseers 

or  Laurens.       jE.  Griffin,  contra. 

Per  Curiam.  This  point  appears  not  to  have  been  decided 
[  *  238  ]  in  this  Court.  But  the  practice  is  well  settled  in  the  ^English 
Courts  in  cases  of  ejectment ;  and  in  the  Court  of  K.  B.  the  rule 
is  extended  to  other  actions,  whether  the  former  action  was  in 
that  Court,  or  in  the  Court  of  C.  P.  We  shall  adopt  tlie  rule 
of  the  K.  B.,  and  grant  the  motion.  The  plaintiff,  therefore, 
cannot  proceed  in  this  Court,  until  he  has  paid  the  costs  of  the 
nonsuit  in  the  Court  below. 

Rule  granted,  (a) 

(a)  Vide  Stebbins  v.  Grant,  ante,  p.  196.     1  Dunlap^t  Pr,  337.     8  Ba» 
4*  PulL  23.  n.  (a).  2  Term  Rep,  511,  and  n.  (a). 


The  Overseers  of  the  Poor   of  the  Town  or 
PoMPEY  against  the  Overseers  or  the  Town 

OF    LifURENS. 

p., by  a  writ-  TWO  Justices  of  the  Peace  of  Laurens  made  an  order  foi 
ing,  not  under  the  removal  of  Elizabeth  Curry  and  her  children,  as  paupers, 
seal,  assigned  f|.Q,j|  the  town  of  Lawens  to  the  town  of  Pompey^  as  the 
in  fee,  forsUry  p'^^e  of  their  last  legal  settlement.  On  an  appeal  to  the  Court 
acrc/of  land,  of  Sessions  of  Otsego  county,  the  order  was  confirmed,  and 
in  the  town  of  the  appeal  dismissed.  At  the  hearing  before  the  Sessions,  it 
sWemiion  ^for  ^^  admitted,  that  Samuel  Curry,  the  husband,  was  formerly 
which  w.iB  a  settled  in  the  town  of  Pompey,  It  appeared  in  evidence,  that 
quit-claim  deed  after  such  settlement,  William  Pettingal  assigned  to  Curry  y 
P  ?  A^-^^lpf  ^  lease  in  fee  of  sixty  acres  of  land  in  the  town  of  MUford,  and 
supiwscd  "  at  '"  consideration  thereof,  received  from  Curry  a  quit-claim 
the  time,  to  be  deed  of  land  in  the  Hardenbergh  patent.  This  assignment 
worth  700  dol-  was  not  sealed.  At  the  time  Pettingal  took  the  quit-claim,  he 
tenvards'  ^^nL  supposed  the  title  to  the  land  in  the  Hardenbergh  patent  was 

p*?ared  that  C.  had  no  title  wliatever  to  the  land,  so  released  in  exchange  :  Held,  that  C  did  not 
icquire  a  title,  legal  or  equitable,  to  the  lease  so  assigned,  so  as  to  enable  him  to  gain  a  legal  set- 
tlement ;  for  the  quit-claim  by  him  of  land  in  H.  being  of  do  value,  he  could  not  be  deemed  to 
have  paid  the  sum  of  75  dollars,  honajule,  or  any  thing  as  the  consideration  of  tlie  purchase,  so 
as  to  gain  a  settloineut,  under  the  act,  (1  .^V.  R.  L.  280,  test,  86,  du  78,  s.  4.  [1.  Re'\, 
StaL  613,]) 
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good,  and  worth  700  dollars.     Neither  he  nor  Curry  had  ever      utica, 
been  in  possession  of  the  lands.  October,  1821 

Joseph  CrUrdner,  a  witness,  testified,  that  he  had  investi-  ^overseers' 
gated  *the  title  to  the  land  conveyed  by  Curry  to  Pettingal ;    of  Pohpet 
that  Curry  had  no  pretence  of  title,  nor  had  he  ever  been  in    ov^RmRa 
possession ;  that  at  the  time  Curry  conveyed,  the  lands  were   of  Lacrens. 
held  adversely,  under  title  derived  from  George  Ludlow.  '      r  *  239  1 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  Conrt.  The 
first  objection  is,  that  the  order  is  defective:  The  statute 
directs  that  the  pauper  be  conveyed  to  the  constable  of  the 
first  town  in  the  adjoining  county,  or  in  such  other  manner, 
by  the  nearest  and  most  convenient  route,  as  the  Justices  shall  ' 

think  fit,  to  the  place  of  his  legal  settlement.  The  order  in 
this  case  directs  the  constable  to  convey  the  paupers  from  and 
out  of  the  town  of  Laurens^  to  the  town  of  Lisbofiy  and  from 
thence  to  the  town  of  Pittsfieldy  and  thence,  in  the  nearest 
direction,  to  the  town  of  Fompey.  Whether  the  route  pre- 
scribed by  the  statute  has  been  followed  or  not,  the  town  of 
Pompey  cannot  allege  this  as  a  ground  to  quash  the  order. 

The  Justices  had  jurisdiction  ;  and,  admitting  they  may 
have  mistaken  the  nearest  route,  this  was  not  a  question  be- 
tween them  and  the  Overseers  of  Pompey.  Although  there  is 
no  town  of  Lisbon  in  Otsego  county,  (the  former  name  being 
changed  to  New-Lisbon,)  yet  it  will  be  seen  that  taking  the 
paupers  to  Pittsjield,  and  from  thence  the  nearest  direction  to 
Pompey,  they  would  pass  through  the  nearest  town  in  Chenan* 
gOy  the  adjoining  county,  and  thus  substantially  satisfy  the 
words  of  the  statute,  which  gives  a  discretion  to  the  Justices/ 
to  direct  "  by  the  nearest  and  most  convenient  route.*^  The 
objection  does  not  appear  to  have  been  made  in  the  Court  be- 
low, and  cannot  be  listened  to  here. 

The  next  question  is.  did  the  pauper  acquire  a  legal  title  to 
the  land  in  Milford  7  On  the  authority  of  Jackson,  ex  dem. 
Goerck,  v.  Wood,  (12  Johns.  Bep,  73,)  I  think  he  did  not. 
In  that  case  it  was  decided,  that  a  conveyance  of  a  freehold,  or 
estate  in  fee,  must  be  by  deed  or  writing  under  seal. 

If  Cwry  did  not  acquire  a  legal  title,  did  he,  by  reason  of 
the  assignment  and  giving  a  quit-claim  of  the  Hardenbergh 
)ands,  acquire  an  indefeasible  equitable  interest  to  *have  the 
title  perfected?  According  to  the  cases  in  14  Johns.  Rep. 
1 99,  and  469,  it  is  necessary  to  make  out  the  payment  of  the 
1-vhole  consideration  money,  and  in  order  to  constitute  a  settle- 
ment, the  sum  of  75  dollars  must  have  been  bona  fide  paid. 
The  consideration,  such  as  it  was,  may  be  considered  as  wholly 
paid.  Pettingal  took  a  quit-claim  deed  for  the  lands  in  the 
Hardenbergh  patent,  in  exchange  for  land  in  *Milford.  No 
other  consideration  is  stated  or  pretended.     He  then  supposed 
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UTICA,      between  the  plaintiflT  and  the  defendant  solely.'   Although  John 

^^*^|;^jv|^-  Waggoner  might  be  benefited  by  the  delay,  he  had  no  right 

Deto        to  claim  it.     It  is  alleged  that  he  was  a  surety ;  but  whether 

„,    V-  he  was  so  or  not,  the  plaintiflT  took  up  the  note,  and  paid  it 

together  with  the  costs. 

It  is  further  objected,  that  the  agreement  ought  to  have  been 
used  as  a  defence  to  the  suit  in  the  Supreme  Court,  on  the 
note.  It  might  have  been  a  defence  in  that  suit,  on  the  au- 
thority of  Keating  v.  Price.  (1  Johns.  Cas.  22.)  If  we 
admit  that  no  consideration  was  paid  for  forbearance,  still  it 
was  a  valid  agreement  to  extend  the  time.  The  note  of  Smiihj 
against  the  plaintiff,  which  was  paid  to  the  defendant,  did 
not  become  due  until  the  4th  of  May,  The  agreement  was 
made  certainly  not  later  than  the  1st  of  May ;  consequently, 
it  was  competent  to  the  parties,  by  a  parol  agreement,  to  en- 
r  moAi  large  the  time  of  performance ;  but  although,  on  this  principle, 
243  )  ^e  plaintiff  might  avail  himself  of  the  *agreement  by  way  of 
defence,  he  was  not  bound  to  do  so ;  he  had  his  election,  and 
is  not  concluded  because  he  waived  his  defence  at  that  time. 
The  case  of  White  v.  Ward  and  Aylesworth,  (9  Johfis.  Rep. 
232,)  relied  on  by  the  plaintiff  in  error,  does  not  apply  here. 
In  that  case,  it  was  ruled,  that  in  a  Justice's  Court y  under  the 
acty  a  party  neglecting  to  set  oflf  matter  which  would  have 
been  a  bar,  or  not  having  it  in  his  power  to  make  out  his  de* 
fence  at  that  time  by  proof,  cannot  afterwards  resort  to  an 
action  for  the  same  cause.  If  the  agreement  had  been  made 
after  the  note  became  due,  and  was  founded  on  the  considera- 
tion alleged,  it  was  an  agreement  substantially  not  to  sue,  and 
could  not  be  pleaded  in  bar,  but  the  party  must  be  left  to  his 
action.     {\9  Johns.  Rep,  129.) 

The  error  in  this  case,  is  in  the  admission  of  tlie  testimony 
objected  to.  It  appears  to  me  that  it  could  not  form  a  groi^iid 
of  damage  ;  although  the  plaintiflT  might  have  suflTered  incon- 
venience and  loss,  by  the  failure  to  fulfil  the  contract.  Such 
remote  consequences  cannot  be  taken  into  consideration  by 
Courts,  in  estimating  the  damages ;  besides,  there  does  not 
appear  any  necessity,  that  the  plaintiflT,  at  the  moment  the  writ 
was  served,  should  quit  his  harvest,  and  make  sacrifices  to  raise 
the  money. 

The  jury  allowed  5  dollars  on  this  ground,  which  we  think 
cannot  be  supported. 

Judgment  reversed. 
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UTICA, 

Ociolicr,  l&SI 

*The  President,  Directors,  and  Company  of  the  "tTTii^r!^ 

'  «^    /->•  T^T  -wr  MECHANICS 

Mechanics'  Bank,  in  the  City  of  New-York,       bakk 
against  Minthorne.        '  Mirthorvx. 

« 

THE  plaintiffs  brought  an  action  of  assumpM  against  the  Aft^r  inter 
defendant,  as  endorser  of  a  promissory  note,  made  by  D.  D.  m^i°'^j„^*^f' 
Tompkins,  dated  the  31st  of.  January,  1818,  for  7000  dollars,  action  ngsiinst 
payable  sixty  days  after  date.  An  interlocutory  judgment,  on  the  endorser  of 
the  default  of  the  defendant  for  want  of  a  plea,  having  been  ■  promiasory 
entered,  the  damages  were  assessed  by  the  clerk  of  the  Court,  "f  \^^  Vourt 
on  the  1 1th  of  May  last;  and  on  the  fifteenth  of  May  final  made  a  mix- 
judgment  was  signed,  filed,  and  docketed,  for  the  8,633  dollars  takeln  the  as- 
and  19  cents,  damages  and  costs.  On  the  28th  of  May,  the  'h^^Ibma  w 
defendant  paid  to  the  plaintiffs'  attorney  1 ,000  dollars,  and  on  by  calculating 
the  5th  of  July,  2,133  dollars,  and  on  the  10th  day  of  August,  the  interest  for 
the  further  sum  of  5,615  dollars  and  75  cents,  as  the  balance  ^^^  th"nct^* 
of  principal  and  interest  due  on  the  judgment ;  and  the  attor-  jj^"^  nnd^the 
ney  of  the  plaintiffs,  thereupon,  delivered  up  to  the  defendant  attorney  of  the 
the  note  on  which  the  suit  was  brought,  and  acknowledged  piaintifts,with- 
satisfaction  of  the  judgment,  as  attorney  of  the  plaintiffs ;  and  ^,"^  ^nilstnk? 
the  satisfaction  piece  was  filed  and  entered  of  record.  On  the  filed  the  report 
16th  day  of  August,  the  attorney  paid  over  to  the  plaintiffs  the  of  the  nsscss- 
last  mentioned  sum  so  received  by  him,  as  for  the  balance  of  ""^"J J.  **".*?  ^"" 
principal  and  interest  due  on  the  note,  when,  for  the  first  time,  „^g„t  thereon^" 
it  was  discovered  that  a  mistake  had  been  made  by  the  clerk,  and  on  receiv- 
in  calculating  interest  for  one  year  short  of  the  actual  period,  ing  payment  of 
being  the  sum  of  525  dollars.  The  mistake  was  clearly  proved  Jj^^  "' X"^Jg^^ 
by  the  affidavit  of  the  deputy  clerk,  who  made  the  calculation,  nnd  costs,  ao- 
on  which  the  report  of  the  assessment  of  damages  was  made,  cording  to  suco 
and  of  the  attorney  of  the  plaintiffs,  and  that  he  did  not  dis-  ns«^«"'enj. 
cover  it  until  after  satisfaction  had  been  entered  on  record,  ^tlsfiiciion  of 
The  defendant  on  being  applied  to  by  the  attorney  and  the  the  judgment, 
deputy  •clerk,  did  not  deny  the  mistake,  but  declined  doing  [  *  245  ] 
any  thing  in  the  matter,  stating  that  he  was  a  mere  endorser  or  which  was  en- 

SUretV*  *         tered  of  record; 

^'  but,         aAcr- 

Johnson,  for  the  plaintiffs,  now  moved  the  following  rule :  ing  over  the 
that  the  entry  of  satisfaction  of  the  judgment  be  vacated,  and  money  to  the 
the  satisfaction  piece  be  taken  off*  the  files  of  the  Court  and  Pjiy"!^*'  ^f^ 
cancelled,  and  that  the  report  of  the  clerk  upon  the  assessment  ji^ovcred.but 
of  damages,  and  the  rule  for  final  judgment  thereon,  be  amend-  the  defendant 

refusrc^  ti  cc- 
ufy  it.  The  Coart,  on  motion  for  that  purpose,  ordered  the  entry  of  satisfaction  of  the  judgm  t, 
and  uJJ  proceedings  in  the  cause,  subseqoent  to  the  interlocutory  judgment,  to  be  vacated,  and  the 
report  of  the  clerk  of  the  assessment  of  damages,  the  record  of  the  judgment,  and  the  sntLsfaction 
thereof,  to  be  taken  off  the  files  of  the  Court  and  cancelled,  and  the  damages  to  be  reassessed  hy 
the  clerk,  allowing  the  defendant  credit  for  the  amount  paid  by  him. 
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uncA,  ed,  by  striking  out  therefrom,  respectively,  the  sum  of  8,603 
October,  jstl.  dollars  and  95  cents,  and  inserting  the  sum  of  9,128  dollars  and 
90  cents ;  and  that  the  record  of  the  judgment  be  also  amended 
so  as  to  be  made  conformable  to  the  report,  increasing  the 
amount  of  the  judgment  525  'dollars,  saving  to  all  persons  the 
rights  they  may  have  in  the  mean  time  acquired,  as  to  the  real 
estate  of  the  defendant ;  and  that  the  plaintiffs  have  leave  to 
issue  an  execution  upon  such  judgment,  and  levy,  by  virtue 
thereof,  525  dollars,  exclusive  of  sherifTs'  fees,  thereon,  on  pay- 
ment of  which  sum,  satisfaction  should  be  entered  of  the  judg- 
ment ;  OR,  that  the  entry  of  satisfaction  of  the  judgment  and 
all  proceedings  in  the  cause,  subsequent  to  the  entering  of  the 
rules  for  interlocutory  judgment  and  assessment  of  damages, 
be  vacated,  and  that  the  report  of  the  clerk  upon  the  assess- 
ment of  damages,  and  the  record  of  the  judgment  thereon,  and 
the  satisfaction  piece  thereof,  be  taken  off  the  file  and  cancelled ; 
and  that  the  clerk  reassess  the  damages  of  the  plaintifiB,  and, 
upon  such  reassessment,  allow  him  credit  for  all  the  sums  he 
had* paid  ;  and  that  the  defendant  produce  to  the  clerk,  upon 
such  reassessment,  the  note  declared  upon  in  the  cause,  or,  in 
default  thereof,  that  the  sum  set  forth  in  the  declaration  be 
deemed  to  be  admitted,  and  the  production  of  the  original  note 
be  dispensed  with.  He  cited  IVardeU  v.  £den,  2  Johns. 
Cases y  121.  Bank  of  Newburgh  v.  Seymaw  and  Smith,  \4 
Johns,  Rep,  219.  Lee  v.  Curtiss,  17  Johns,  Rep.  86.  Lan- 
sing  v.  I^ansingy  1 8  Johns,  Rep.  502.  Burr  v.  Reeves,  I 
Johns.  Rep,  507.  ^'eaman  v.  Drake,  I  Caines*  Rep.9.  Close 
V.  Gillespie,  3  Johns.  Rep.  526.  Atterhury  v.  Smith,  1  Caines' 
Rep.  495.  6  Burr,  2730.  1  Salk.  47.  53.  Cro.  Car.  144.  I 
Sir.  513.  3  Term  Rep.  349.  *5  Taunt.  557.  4  Tauni.  875. 
1  Taunt.  221.    4  Maule  and  Selw.  94. 


[•216] 


Caines,  contra. 

Per  Curiam.  We  have  no  doubt  of  our  power  to  set  aside 
the  satisfaction  entered,  as  well  where  there  is  a  clear  mistake^ 
as  in  a  case  of  fraud.  (  fVardeU  v.  fden,  2  Johns.  Cases,  121.) 
Here  is  a  clear  and  acknowledged  mistake  of  the  clerk  of  this 
Court.  We  interfere,  in  such  a  case,  to  do  that  equity  which 
the  party  would  be  entitled  to,  on  application  to  the  Court  of 
Chancery.  We,  therefore,  grant  the  alternative  of  the  rule 
moved  for ;  but  with  the  proviso,  that  if  the  defendant  shall 
pay  to  the  plaintiffs  the  sum  of  525  dollars,  in  thirty  days  after 
service  of  a  copy  of  the  rule,  then  saUsfaction  of  the  judgment 
shall  stand,  and  no  further  proceedings  be  had  on  the  part  of 
the  plaintiffs ;  and  as  this  is  like  the  case  of  a  mistake  of  a 
Judge  at  the  Circuit,  the  rule  must  be  without  costs. 

As  to  the  suggestion  made  by  the  defendant's  counsel,  that 
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the  original  note  was  discounted  by  the  plaintiffs  at  six  per      utica, 
cent. ;  and  that,  therefore,  they  are  not  entitled  to  more  than  <^«io^'»  >^i- 
BIX  per  cent,  in  this  suit ;  that  circumstance  does  not  deprive  """^clabk*^ 
the  plaintiffs  of  their  right  of  recovering  the  legal  rate  of  inte-  v. 

rest,  or  seven  per  cent.,  against  the  defendant,  who  had  failed     ^''t^^^*- 
to  perform  his  contract  as  endorser,  or  guarantee  of  the  pay- 
ment of  the  note. 

Rule  accordingly. 


Clark  against  Dutcher. 

SEEL  Y  moved  to  quash  the  writ  of  error  and  bill  of  excep-  A  bill  of  ex 
tions,  in  this  case.  It  appeared,  that  the  bill  of  exceptions  ^'^P**^"*'  "'"'^ 
*had  been  presented  to  the  Judges  of  the  Court  of  C.  P.  indi-  [  *  247  ] 
vidually,  out  of  Court,  and  was  signed  and  sealed  by  them  be  presented  to 
separately,  and  without  any  notice  to  the  opposite  party,  of  the  ^^  ihe  Judg«»di 
time  of  its  being  so  signed.  He  cited,  Sikes  v.  Bansom,  6  ^  p®  „„ J^^^ 
Johns.  Rep.  279.  MU&erry  v.  Collins,  9  Johns.  Rep.  345.  signed  and 
10  Johns.  Rep.  312.     1  Salk.  288.     Tidd's  Pr.  788.  "eaicd        b) 

them,      while 

Starkweather  and  Morell,  contra.  H  iTcomt.  ^^ 

If  presented 

Per  Curiam.    The  bill  of  exceptions  in  this  case  is  irregu-  ^>  ""<^  »«"®«^ 
lar.     The  exceptions  should  be  settled  by  all  the  Judges,  sitting  rateV^out'^o' 
together,  as  a  Court.     Separately,  or  individually,  they  cannot  Court,'    it    is 
act  judicially,  or  as  a  Court.     Though  a  bill  of  exceptions  may  irregular.  ^a> 
be  signed  after  trial,  or  after  the  Court  has  adjourned,  it  should 
be  by  all  the  Judges,  acting  together,  as  a  Court.     In  a  similai 
case,  at  the  last  term,  we  ordered  the  bill  of  exceptions  to  be 
sent  back  to  the  Court  of  Common  Pleas,  that  the  Judges  might 
consider  of  it  and  sign  it,  while  together. 

Motion  granted. 

(a)  Vide  Marsh  ▼.  RuUfian,  7  Cou>erC$  Rep,  102.      Shepherd  ▼.  White^ 
and  Campbell  v.  Sehultf  2  Cou>en*$  Rep.  82. 
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uncA, 

October,  1821. 

HORITB 

bar»t.  -  HoRNE  against  Barney. 

A  writ  of  er-  IN  eiTor,  to  the  Court  of  Common  Pleas  of  Jefferson  eoimty. 
tor  will  not  Ue  It  appeared,  on  the  return  of  the  writ  of  error,  that  the  Court 
c.  p    where  ^^^^  arrested  judgment,  for  the  insufficiency  of  the  dech- 

judgiDent  is  ar-  ration, 
rested  for  the 

rtT^ISSit^     £.  Griffin,  for  the  plaintiff  in  error. 

tion;   hot   the 

plaintiff;  in  SpENCER,  Ch.  J.  Error  will  not  lie  in  this  case,  for  there  is 
A^^\A  ^***'  ^^  judgment  to  be  affirmed  or  reversed.  (Fish  v.  fVeaiher" 
jn^ent  ^fo^  ^^^>  ^  Johtis.  Cascs,  215.)     You  should  have  appUed  for  a 

the  defendant,  mandomus.  (o) 
against     faim- 

[  *  248  ]  *Oriffin  said,  that  the  language  of  the  record  showed  a  judg- 

self,  and  if  the  mcut  of  the  Court  below. 

Conrt     helow   . 

Mc^a^^jiSi-      Lynchy  contra.    There  is  no  judgment  for  costSy  and,  there 
ment,  he  may  fore,  nothing  by  which  the  party  is  aggrieved.     The  plaintiff  is 
have  a  writ  of  not  Concluded ;  but  may  bring  another  action. 

tmfomdamus. 

'  Per  Curiam.  There  is  no  judgment  to  be  affirmed  or  re- 
versed, in  this  case.  The  party  may,  as  he  shall  be  advised, 
move  to  quash  the  writ  of  error. 

(a)  Vide  Ex  parte  Boitwick,  I  CovDen*i  Bep.  US.    JSar  pofie  JV«l»«i» 
Ibid.  422. 
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UTICA. 
October,  l82i 


FURMAN  AND  OTHERS,  COMMISSIONERS  OF  THE  AlMS-        Fu^^ 
HOUSE,    &C.    IN  THE    CiTY    OF    NeW-YoRK,    OgOmSt 

Knapp. 


V. 

KirA,rr. 


IN  error,  on  certiorari,  to  a  Justice's  Court.  Furman  and  According  to 
others,  Commissioners  of  the  Almshouse  and  Bridewell,  in  the  the  true  con- 
city  of  NeW'York,  brought  an  action  of  debt  against  Knapp y  fj^^f^^^***^ 
before  a  Justice,  for  the  penalty  of  25  dollars,  under  the  "  act  duty  on  «pmt^ 
to  lay  a  duty  on  strong  and  spirituous  liquors,  and  to  regulate  uons  liqnom, 
inns  and  taverns,"  passed  the  7th  of  April,  1801.  The  deck-  ?^  tor^to 
ration  contained  two  counts,  for  two  penalties,  for  selling,  by  ^^^fg^g] 
the  defendant,  at  different  times,  a  half  pint  of  spirits,  at  his  24,ch.  164.  i 
grocery  store,  in  the  one  case,  to  be  consumed  in  the  house  or  J^t.r.l.  lie,) 
store  of  the  defendant,  and  in  the  other,  to  be  consumed  out  ?  ^'**^*^" 
of  his  house,  without  having  a  license  from  the  Commissioner  frfm  dieMayor 
of  Excise.  At  the  trial,  it  was  proved,  that  the  defendant  had  of  the  city  of 
sold  spirituous  liquor  as  charged  in  the  declaration ;  it  was,  J^tw^ork^ 
als^,  proved,  that  at  the  time  of  such  sale,  the  defendant  had  ^^  chtatlr 
been  duly  licensed  by  the  Mayor  of  the  city  of  NtuhYork,  to  and  who  has 
keep  a  tavern,  and  had  duly  entered  into  the  recognisance  re-  entered  into  a 
quired  by  law  in  such  case ;  but  that  he  had  not  taken  out  a  '^JJ^I^^i,^ 
license  from  the  Commissioner  of  Excise.  The  jury  found  a  actTcnnnotaell 
verdict  for  the  defendant,  and  bemg  asked  by  the  Justice  whe-  spirituous  li- 
ther  their  verdict  was  founded  on  the  facts,  or  on  the  law,  the  ^"°"  **y  "^ 
jury  answered,  that  they  found  for  the  defendant  on  the  *law  [  *  249  ] 
of  the  case.  The  Justice  gave  judgment  for  the  defendant,  tail,  without 
according  to  the  verdict.  SftJSl^i^ 

posed    by   the 

O.  Edwards,  for  the  plaintifTs  in  error.  The  offences  m  act,  unless  he 
this  case  were  fully  proved,  and  the  defence  set  up  in  the  Court  ^"»  ^^^  "  '*" 
below  rested  on  two  grounds:  1.  That  the  retailers  of  spirilu-  pu^se^'from 
ous  liquors  are  not  bound  to  take  out  a  license  from  the  Com-  the  CommU 
missioner  of  Excise;  and,  2.  That  if  they  are  bound  to  take  nonerofEx- 
out  such  a  license  in  any  case,  they  are  not  obliged  to  do  so,  "**•  ^^^ 
after  taking  a  license  from  the  Mayor  of  the  city. 

The  ground  mainly  relied  upon  was,  that  by  the  charter  of 
the  city  of  New-York,  it  is  provided,  "  that  the  Mayor  of  the 
said  city,  for  the  time  being,  and  no  other  person  whatsoever, 
shall  have  the  power  to  give  or  grant  licenses,  annually,  under 
the  public  seal  of  the  said  city,  to  all  such  persons  as  he  shall 
see  fit,  to  license  them,  and  every  of  them,  to  keep  a  tavern, 
inn,  ordinary,  or  victualling  house,  and  to  sell  wine,  brandy, 
rum,  strong  waters,  beer,  ale,  or  any  other  sort  of  excisable  or 

(rt)  Vide  Stuyvetant  v  The  Mayor  of  JVew-York,  7  CototnU  Rep,  685 
Presbyterian  Church  ▼.  The  Ciiy  of  JV>t^^■  York,  6  Ibid.  68S.  1  Mev.  Stat. 
•78 
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UTicA,      strong  liquors,  within  the  said  city,  by  retail  or  the  small  mca 
October,  1811.  sure,'*  &c.     And  that  the  legislature  have  no  power  to  pasi 
FuRMAH      *"*y  ^^^  *"  violation  of  the  charter. 

V.  ^  .  The  Supreme  Court  of  the  United  Staies,  in  the  case  of  the 
Dartmouth  CoUege  v.  Woodward,  (4  fVlieat.  Rep.  518,)  has 
so  fully  examined  the  right  of  the  legislature  to  interfere  with 
charters  granted  for  municipal  purposes,  that  it  is  necessary 
only  to  refer  to  their  decision  in  that  case. 

It  was  urged  in  the  Court  below,  that  the  clause  in  the  con- 
stitution of  this  state,  which  declares,  *'  that  nothing  therein 
contained  shall  be  construed  to  annul  any  charters  politic 
granted  by  the  King  of  Great  BrUaiHy*  has  placed  the  char- 
ter of  the  city  of  New- York  beyond  the  control  of  the  legisla- 
ture. But  this  clause  was  introduced  by  the  framers  of  the 
constitution  merely  to  save  those  charters  from  being  annihi- 
lated, as  they  would  have  been  without  that  clause. 

Nothing  more  was  intended  than  to  place'  these  corporations 
in  the  same  relation,  as  regarded  the  government  of  this  state, 
I  •  250  ]  in  which  they  stood  before,  in  regard  to  the  British  •govern- 
ment ;  and  to  leave  them  subject  to  be  controlled  by  the  legis- 
lature of  the  state,  in  the  same  manner  as  they  would  have  been 
controlled  before  the  change  of  government,  h^  the  King  and 
Parliament  of  Great  Britain,  No  good  reason  can  be  assigned 
why  the  framers  of  the  constitution  should  have  intended  to 
place  these  corporate  bodies  beyond  the  control  of  the  supreme 
le^slative  power.  The  legislature  have  given  a  difierent  con- 
struction to  the  constitution,  by  extending  the  elective  fran- 
chise in  the  city  of  New-York;  and  the  Council  of  Revision, 
who  returned  the  bill  with  objections,  did  not  deny  the  power 
of  the  legislature  to  pass  such  a  law,  without  the  application  of 
the  corporation ;  but  placed  their  objection  on  the  ground  of 
expediency.  But,  admitting  that  the  legislature  has  not  power 
to  alter  the  charter,  without  the  assent  of  the  corporation,  it 
will  not  be  denied  that  it  may  be  altered  with  their  consent. 
And,  although  it  does  not  appear  that  the  corporation  applied 
for  the  law  in  question,  yet  it  does  appear  that  they  have  not 
only  acquiesced,  but  have  acted  under  it,  and  have  received 
and  appropriated  to  their  own  use  all  the  moneys  collected  by 
virtue  of  the  law 

If  the  law  is  constitutional,  it  cannot  be  denied  that  all  per- 
sons who  sell  spirituous  liquors  in  the  citv  of  JVeti;- For*,  with- 
out a  license  from  the  Commissioner  of  Excise,  are  liable  to  the 
penalties  imposed  by  the  act.  As  there  is  nothing  in  the  act 
devesting  the  Mayor  of  the  city  of  his  right  to  grant  licenses, 
that  right,  of  course,  remains. 

fVells  and  Anthon,  contra.  If  the  act  is  read  in  connexion 
with  the  special  forms  of  conviction  given  by  the  act  to  reduce 
212 


OF  THE  STATE  OF  NEW-YORK.  250 

the  several  laws  relating  particularly  to  the  city  of  NcW'Tork      UTICA, 
into  one  act,  (2  N.  R.  L.  376,)  it  is  apparent  that  there  are  Octo'^c''/  Ja^i 
two  classes  of  persons  within  its  provisions :  first,  those  who      fukman 
sell  strong  and  spirituous  liquors,  to  be  drank  in  their  houses,  v. 

or  Tavern  Keepers ;  second,  those  who  sell  such  liquors  to  be  ^^^^^ 
drank  out  of  their  houses,  or  Grocers.  Though  generally  dis- 
tinct, these  two  characters  are  sometimes  united  in  the  same 
person,  as  in  the  present  case ;  and  the  suit  was  brought 
against  the  defendant  to  recover  the  double  penalty  for  selling 
such  liquors  as  a  Tavern  Keeper  •and  a  Grocer,  contrary  to  [*25l  ] 
law ;  and  each  count  in  the  declaration  is  for  a  distinct  oflfence. 
The  first  count  is  for  selling  spirituous  liquors  to  be  consumed 
in  his  house^  without  having  a  license  from  the  Commissioner 
of  Excise.  But  it  appeared  that  he  had  been  duly  licensed  by 
the  Mayor,  and  had  entered  into  the  recognisance  required  by 
the  sixth  section  of  the  act.  The  second  section  speaks  of  the 
cities  of  New-  Yorky  Albany,  Hudson  and  Schenectady ;  and 
the  third  section  declares,  that  it ''  shall  be  lawful  for  the  Com- 
missioners of  Excise  in  the  several  towns  of  this  state,  annually, 
by  writing  under  their  respective  hands  and  seals,  and  in  the 
several  cities  aforesaid,  annually,  in  the  manner  prescribed  by 
their  respective  charters,  or  by  any  statute  prescribing  such 
manner  therein,  to  grant  to  the  several  persons  who  reside  in 
their  respective  cities  or  towns  and  apply  for  the  same,  a  license 
to  retail/'  d!.c.  The  sixth  section  declares  that  no  person  shall 
sell  by  retail,  (be,  in  either  of  the  said  cities,  unless  he  shall 
appear  Ix^fore  the  Mayor,  and  enter  into  the  recognfsance 
therein  required.  The  seventh  section  annexes  the  penalty  to 
each  offence,  and  each  class  of  persons :  it  declares,  that  if  any 
shall  sell  by  retail,  (Slc,  without  having  such  license  as  afore- 
said, or  if  any  person  shall  sell  any  strong  or  spirituous  liquor 
to  be  drunk  in  his  or  her  house,  (&c.,  without  having  entered 
into  such  recognisance  as  aforesaid,  every  person  who  shall  be 
guilty  of  either  of  the  oflences  aforesaid,  shall,  for  each  oflfence, 
forfeit  the  sum  of  25  dollars.  So  that  there  are  two  oflfences 
distinctly  pointed  out  by  the  statute,  attaching  to  each  class  of 
persons  already  mentioned :  one  selling  liquor  by  retail  to  be 
drank  out  of  the  house,  without  having  a  Commissioner's 
license,  which  is  the  oflfence  charged  in  the  second  count ;  the 
other,  selling  liquors  to  be  consumed  in  the  house,  without  hav- 
ing entered  into  the  recognisance  prescribed,  which  is  the  of-  _ 
fence  charged  in  the  second  count.  And  the  forms  of  convic- 
turns  given  by  the  statute  (2  N.  R,  L.  376)  for  reducing  the 
laws  relative  to  the  city  of  New-York  into  one  statute,  are 
adapted  to  these  two  distinct  oflfences.  Neither  of  the  forms 
of  conviction  will  suit  this  case,  supposing  the  defendant  has 
been  guilty  of  an  oflfence ;  and  as  the  act  purports  to  give  forms 
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UTICA .      of  conviction  for  each  offence,  it  is  fiur  •to  conclude,  timt  the 
October,  i8«i.  ^^^g  ^f  ^j^g  defendant  did  not  amount  to  an  offence. 

FuRHAH  But,  it  is  contended,  on  the  part  of  the  phuntiffs,  that  the 

V-  defendant,  notwithstanding  he  had  the  Mayor's  license,  and 

'^^^  had  duly  entered  into  the  recognisance  prescribed,  was  bound 
also  to  have  the  Commissioner's  license,  before  he  could  law- 
fully sell  spirituous  liquors  by  retail,  to  be  consumed  in  or  out 
of  his  house.  This  leads  to  an  examination  of  the  important 
question  in  the  cause,  whether  the  Conimi9sioner  of  Exciw 
has  any  ri^ht  or  power  to  grant  a  Hcense  to  retail  strong  or 
spirituous  liquors  in  the  city  of  New^  York  1 

The  third  section  of  the  statute  already  cited,  declares,  that 
the  Commissioners  of  Excise,  in  the  several  cities  aforesaid, 
shall  grant  licenses  annually,  **  in  the  manner  directed  by  their 
respective  charters."  Now,  the  charter  of  the  city  of  New- 
York  provides,  "  that  the  Mayor  of  the  said  city  for  the  time 
being,  and  no  other  person  whatsoever,  shall  have  power  to 
give  and  grant  licenses  annually,  under  the  public  seal  of  the 
said  city,  to  all  such  persons  as  he  shall  think  fit,  to  license 
them,  and  every  of  them,  to  keep  a  tavern,  inn,  ordinary,  or 
victualling  house,  and  to  sell  wine,  brandy,  rum,  strong  waters, 
cider,  beer,  ale,  or  any  sort  of  excisable  or  strong  liquors,  within 
the  city  of  New-York,  or  the  liberties  or  precincts,  by  retail  or 
the  small  measure  ;  and  that  it  shall  be  lawful  to,  and  for,  the 
said  Mayor  of  the  said  city,  for  the  time  being,  to  ask,  demand, 
and  receive,  for  every  such  license  by  him  to  be  given  and 
granted  as  aforesaid,  such  sum  or  sums  of  money,  as  he  and 
the  person  to  whom  such  license  shall  be  given  and  granted, 
shall  agree  for,  not  exceeding  30  shillings  for  each  licelise,"  &c. 
This  power  of  the  Mayor  of  the  city  to  grant  these  licenses 
under  the  charter,  is  not,  evidently,  taken  away  by  the  legisla- 
ture ;  and  the  Mayor  is,  in  fact,  in  the  constant  exercise  of  it. 
How,  then,  can  the  Commissioners  of  Excise  grant  a  license  ''  in 
the  manner  directed  by  the  charter,"  when  that  instrument,  by 
express  words,  exclusively  vests  the  whole  power  in  the  Mayor  ? 
It  is  not  necessary  for  us  to  inquire  how  far  the  legislature  have 
power,  without  consent  of  the  corporation  of  the  city,  to  alter 
[  *  253  ]  Its  charter,  because,  until  such  an  ^alteration  has  been  expressly 
made,  the  powers  conferred  by  the  charter,  must  remain.  Now, 
by  the  charter,  the  Mayor  is  Commissioner  of  Excise  for  the 
city.  He,  "  and  no  other  person,"  can  grant  licenses  for  vend- 
ing excisable  liquors.  This  power  has  never  been  resumed,  or 
taken  away,  but  is  still  exercised,  and,  as  is  admitted  by  the 
plaintiffs'  counsel,  it  may  be  lawfully  exercised  by  him.  How, 
then,  does  a  Commissioner  of  Excise  acquire  a  right  to  the  co- 
ordinate exercise  of  the  same  power  ?  The  two  things  cannot 
coexist.  One  person  cannot  have  the  exclusive  right  to  do  a 
certain  thing,  and  another  person  have  an  eqiial  right  to  do  the 
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wune  thing.     Unless,  therefore,  it  can  be  shown^  that  the  exdu^      uncA, 
sive  right  to  grant  these  hcenses  vested  by  the  charter,  in  the  o****®';  i^^i 
Mayor,  has  been  taken  away  by  some  express  law,  a  concur-  ^"^^11^^^^ 
rent  exercise  of  the  power  cannot  be  supported.     It  is  true,  v. 

that  the  act  directs  a  Ccanmissioner  of  Excise  for  the  city  of  ''*'^"* 
Neu^-  Yarky  to  be  appointed ;  but  if  he  cannot  grant  licenses  to 
retail  spirituous  liquors  '^  in  the  manner  directed  by  the  char* 
ler/'  as  we  think  we  have  shown,  it  follows,  that  he  is  without 
the  power  of  exercising  his  office.  If  it  had  been  the  intention 
of  the  legislatare  to  alter  the  charter  of  the  city,  in  this  respect, 
they  have  failed  to  do  so,  from  the  inconsistency  and  impossi* 
bility  of  the  exercise  of  this  power  by  the  Commissioner,  in  the 
manner  pointed  out  The  selUng  of  Uquors  by  retail,  therefore, 
by  a  person  licensed  by  the  Mayor,  and  who  has  entered  into 
the  recognisance  prescribed,  without  any  license  from  the 
Commissioner  of  Excise,  cannot  be  an  ofience. 

It  is  not  denied,  that  the  Commissioner  of  Excise  has  been 
long  in  the  actual  and  open  exercise  of  the  power  of  granting 
such  licenses  ;  but  the  long  continuance  of  the  usurpation  does 
not  turn  it  into  a  right.  If  it  has  been  acquiesced  in  from 
misapprehension  and  error,  it  is  not  too  late  to  expose  and  re- 
sist the  pretension. 

There  is,  moreover,  a  constitutional  objection  to  the  statute, 
to  which  the  case  of  Dartmouth  College^  cited  by  the  plaintiffs' 
counsel,  has  no  application ;  and  it  forms  the  principal  grie- 
vance to  the  citizens  of  New-  York,  which  has  induced  a  resist- 
ance to  the  power  exercised  under  the  statute.  The.ybtir(& 
section  of  the  act  declares,  that  it  shall  *be  lawful  for  the  Com-  [  *  254  ] 
missioner  of  Excise  to  determine  the  sum  which  each  person 
applying  for  a  retail  license  is  to  pay  for  the  same,  not  being 
less  than  5  dollars,  nor  more  than  50  dollars,  as  a  duty  of 
excise.  The  Commissioner  is  thus  created  an  a^^^^or,  with  an 
arbitrary  discretion,  in  this  respect,  over  those  who  come  within 
his  control.  The  delegation  of  such  a  power  to  a  single  person, 
not  directly  responsible  to  the  people,  is  dangerous,  and  con- 
trary to  the  spirit  of  our  free  institutions ;  and  it  is  a  capricious 
exercise  of  the  power  that  has  led  to  the  present  controversy. 
This  section  of  the  act  is  not  only  hostile  to  the  spirit  of  our 
government,  but  is  opposed  to  the  language  of  the  constitu- 
tion. The  exercise  duty  is  a  tax ;  and  an  assessor  is  the  per- 
son who  fixes  the  amount  which  each  individual  is  to  pay. 
The  council  of  appoifUmentj  under  the  constitution,  have  no 
authority  to  appoint  an  assessor  of  any  kind.  The  framers 
of  the  constitution  deemed  it  unwise  to  repose  the  exercise  of 
so  important  a  power  in  any  person  over  whom  the  people  had 
not  the  immediate  and  direct  control. 

EdteardSy  in  reply,  said,  that  as  to  the  objection  that  the 
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UTiCA,  Commissioner  of  Excise  could  not  grant  a  license  "  in  the 
i^i^r,j9ii,  manner  directed  by  the  charter,"  because  that  instrument  vest- 
ed the  power  exclusively  in  the  Mayor,  it  may  be  answered, 
that  the  legislature  have,  in  the  clearest  and  most  explicit  lan- 
guage, declared,  that  no  person  shall  retail  spirituous  liquors, 
without  the  license  of  the  Commissioner  of  Excise,  under  the 
penalty  imposed  by  the  act.  And  if,  as  is  contended,  the  act 
is  so  worded  that  no  licenses  can  be  granted  by  the  Coomiis- 
sioner  of  Excise,  and,  consequently,  no  liquors  sold  by  retail  in 
the  city  of  New-York^  it  is  for  the  legislature,  not  this  Court, 
to  repeal  the  act.  The  legislature  may  entirely  prohiUt  the 
retail  of  spirituous  liquors^  and  if,  by  this  act,  they  have  done 
indirectly,  what  they  might  have  done  directly,  there  is  no 
authority  which  can  control  them.  It  is  not  necessary  to  point 
out  the  manner  in  which  licenses  are  to  be  granted  The  only 
question  for  the  Court  to  decide,  is,  whether  the  defendant, 
having  sold  spirituous  liquors  by  retail,  without  having  a  license 
from  the  Commissioner  of  Excise,  i3  liable  to  the  penalty  which 
I  **  255  ]  the  *law  imposes.  There  can  be  no  doubt  of  the  intention  of 
the  legislature,  and  it  is  a  well  established  rule  of  law,  that  a 
statute  is  to  be  so  construed  as  to  carry  the  intention  of  the 
legislature  into  effect.  If  an  adherence  to  the  strict,  literal 
signification  of  the  words,  would  lead  to  absurdity,  or  render  a 
compliance  with  the  act  impracticable,  the  signification  may  be 
controlled  and  extended  by  the  Court,  so  as  to  give  effect  to 
the  intent  of  the  legislature.  The  word  ^'  manner,"  is  one  of 
an  indefinite  meaning,  ft  may  well  be  construed  to  refer  to 
the  form  and  terms  of  the  license  merely,  not  as  to  its  being 
issued  by  the  Mayor. 

The  first  form  of  conviction  given  by  the  other  statute, 
applies  to  both  cases,  for  the  defendant,  in  each  case,  sold 
liquors,  without  having  the  permit  there  referred  to. 

As  to  the  objection,  that  the  act  is  unconstitutional,  because 
this  excise  is  a  tax,  and  is  imposed  by  a  person  not  chosen  by 
the  people,  it  is  a  sufficient  answer,  that  the  price  paid  for  a 
license  is  no  more  a  tax  than  duties  on  sales  at  auction,  or  on 
licenses  to  venders  of  lottery  tickets.  The  legislature  merely 
provide,  that  a  person  shall  not  follow  a  particular  business, 
without  paying  a  certain  sum ;  and  it  is  perfectly  optional  with 
any  person  to  follow  that  calling  or  not.  But  a  tax  is  an  im- 
position from  which  there  is  no  escape.  The  assessors  spoken 
of  under  the  constitution  were  officers  well  known  under  the 
colonial  government,  whose  duty  it  was  to  make  an  estimate  of 
the  real  and  personal  estates  of  the  citizens,  with  a  view  to  the  im- 
position of  taxes.    These  only  are  alluded  to  in  the  constitution. 

Spencer,  Ch.  Justice,  delivered  the  opinion  of  the  Court. 
The  plaintiffs  sued  fqr  two  penalties  of  25  dollars  each,  for  that 
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Ihe  defendant  had  sold  at  different  times,  in  the  tenth  ward  of      UTICA, 
the  city  of  New-  York,  half  a  pint  of  spirits,  at  his  grocery  store,  ^*o^<^'i  ^821 
to  be  drank  in  his  house  or  store,  in  the  one  case ;  and  in  the      Fukxav 
other  to  be  conveyed  out  of  his  house,  without  having  the  v. 

license  of  the  Commissioner  of  Excise.  ^^^^' 

The  offences  were  fully  proved ;  and  it  titis  also  fully  proved, 
that  at  the  time  of  such  sales,  the  defendant  had  been  duly 
licensed  by  the  Mayor  of  New-York,  and  had  entered  •into  [•256] 
the  recognisance  required  by  law,  but  had  taken  no  license 
from  the  Commissioner  of  Excise.  On  these  facts,  the  jury 
found  a  verdict  for  the  defendant,  and  declared  on  being  in- 
terrogated, that  they  so  found  on  the  law  of  the  case. 

By  the  charter  of  New- York,  the  Mayor  has  the  exclusive 
power  to  give  and  grant  licenses,  annually,  under  the  seal  of 
the  city,  to  such  persons  as  he  shall  think  fit,  to  keep  a  tavern, 
inn,  ordinary,  or  victualling  house,  and  to  sell  wine,  brandy, 
rum,  &c.,  and  all  sorts  of  excisable  or  strong  liquors,  withm 
the  city,  by  retail  or  small  measure  ;  and  the  Mayor  may  ask 
and  take  a  sum,  not  exceeding  30  shillings,  for  each  license. 

The  first  section  of  the  act  laying  a  duty  on  strong  liquors, 
and  for  regulating  inns  and  taverns,  (1  N.  R.  L.  176,)  (a) 
authorizes  the  governor,  with  the  consent  of  the  council  of  ap- 
pointment, to  appoint,  from  time  to  time,  such  person  as  they 
may  think  proper,  in  the  city  of  New-  York,  to  be  the  Com- 
missioner for  collecting  the  duty  of  excise  from  the  several 
retailers  of  strong  and  spirituous  liquors  in  said  city ;  and  it 
constitutes  the  supervisor  and  any  two  Justices  of  the  several 
towns  in  the  state,  as  Commissioners  for  collecting  the  duties 
in  the  several  towns. 

It  will  be  seen,  by  a  reference  to  the  second  volume  of 
(ireerdeqf^ 8  edition  of  the  laws,  (p.  116,)  that  on  the  1st  of 
March,  1788,  the  very  same  provision  was  made  by  the  legisr 
lature  for  the  appointment,  by  the  governor  and  council,  of  a 
Commissioner  for  the  collection  of  the  duty  of  excise  from  the 
several  retailers  of  strong  and  spirituous  liquors  in  that  city. 
The  provision  is  precisely  the  same  in  both  the  statutes. 

The  third  section  of  the  present  act,  (1  JV.  R.  L.  177,) 
renders  it  lawful  for  the  Commissioners  of  Excise  in  the  seve- 
ral towns,  annually,  under  their  hands  and  seals,  and  in  the 
several  cities,  annually,  in  the  manner  directed  by  their  re- 
spective charters,  or  by  any  statfxte  prescribing  such  manner 
therein,  to  grant  licenses  to  retail  strong  or  spirituous  liquors 
under  five  gallons;  and  then  follows  a  proviso,  regulating 
licenses  to  retail  strong  or  spirituous  liquors  for  keeping  a 
house  or  tavern. 

The  fourth  section  enacts,  that  it  shall  be  lawful  for  the 

(a)  1  Ren.  Stat  67S 
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UTICA,      ^Commiflsioner  of  Excise  in  the  city  of  New^Ymk  to  deter 

October,  1821.  mine  the  sum  to  be  paid  for  each  license  for  retailing  strong 

^""pjj^^^Tv^  Of  spirituous  liquors  under  five  gallons,  not  less  than  5  d<dlar», 

^  V.  nor  more  than  SO  dollars,  as  a  duty  of  excise,  and  directs  the 

Kkapp.      g^^  demanded  to  be  paid  to  the  Commissioner  before  the 

license  shall  be  issued ;  the  money  thus  received  is  to  be  paid 

to  the  overseers  of  the  poor  of  the  city,  to  be  applied  for  the 

relief  of  the  poor  thereof. 

The  sixth  section  recjuires,  that  before  any  peiton  shall  sell 
by  retail,  to  be  drank  in  his  house,  &c.  he  shall  enter  into  a 
recognisance  as  therein  specified,  but  as  to  those  who  retail 
liquors  not  to  be  drank  in  the  house,  but  carried  elsewhere, 
they  shall  not  be  obliged  to  enter  into  such  recognisance. 

The  seventh  section  enacts,  that  if  any  person  shall  sell  by 
retail  any  strong  or  spirituous  liquors,  without  having  such 
license  as  aforesaid ;  or  if  any  person  shall  sell  any  strong  or 
spirituous  liquors  to  be  drank  in  his  house,  &c.,  without  hav- 
ing entered  into  such  recognisance  as  aforesaid,  every  person 
guilty  of  either  of  the  offences,  shall,  for  each  otfence,  forfeit 
25  dollars. 

It  has  been  strenuously  contended  by  the  defendant's  coun* 
sel,  that  the  act  is  either  inoperative,  from  its  direct  violation 
of  the  charter,  or  is  inefficient,  from  its  incongruity ;  and  that, 
notwithstanding  the  statute,  the  license  from  Uie  Mayor,  super- 
sedes the  necessity  of  obtaining  a  license  from  the  Commission- 
er, and  is  a  protection  to  the  defendcmt. 

It  is  not  necessary  to  inquire  into  the  reasons  of  requiring 
a  double  license  to  do  the  same  act,  because  if  we  should  not 
be  able  to  assign  any  satisfactory  reason  for  it,  and  if  the  in- 
convenience of  this  course  should  be  admitted,  it  would  not 
aid  the  argument,  nor  lead  to  any  conclusion  upon  the  present 
question.  There  ccm  be  no  doubt  that  from  the  year  1788,  to 
the  present  period,  both  the  Mayor  and  Conunisaioner  have 
granted  their  licenses,  the  first  under  the  charter,  and  the  latter 
under  the  statute.  After  such  a  lapse  of  time,  we  are  bound 
to  presume  that  the  corporation  of  New-  York  gave  their  assent 
to  the  act.  It  is  not  necessary,  therefore,  to  discuss  or  con- 
[  *  258  ]  sider  how  far  the  "^legislature,  without  the  consent  of  the  cor- 
poration, might  modify  and  change  the  charter :  It  is  sufficient, 
that  after  an  acquiescence  by  the  corporation  in  the  act,  for 
such  a  length  of  time,  we  must  take  it,  that  the  charter  was 
modified,  in  this  particular,  by  their  consent. 

But  it  is  said,  that  the  act  requires  the  excise  hcenses  in 
New-  York  to  be  granted  by  the  Commissioner  ''  in  the  man- 
ner directed  by  the  charter ;"  that,  therefore,  it  must  be  granted 
by  the  Mavor,  and  that  consequently  it  excludes  the  Commis- 
sioner. If  the  act  was  justly  liable  to  this  construction,  it 
would  be  absurd,  indeed.  The  defendant's  counsel  mistake 
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the  provisions  of  the  third  section  ;  it  is  thus  :  "  that  it  shall  be      utica, 
lawful  for  the  Commissioners  of  Excise,  in  the  several  towns  of  o<^toi>ef,  ibJI 
this  state,  annually,  by  writing  under  their  respective  hands  ^^"^^^^Ul^ 
and  seals,  and  in  the  several  cities  aforesaid,  annually,  in  the  v.  . 

manner  directed  by  their  respective  charters,  or  by  any  statute  Kbapp. 
prescribing  such  manner  thereiH,  to  grant,"  &c.  Now,  in  the 
preceding  section,  the  cities  of  New-York,  Albany,  Hudson, 
and  Schenectady,  were  particularly  mentioned  ;  and  it  is  well 
known  that,  technically  speaking,  no  charters  had  been  granted 
incorporating  Hudson  and  Sdienectady.  Those  cities  were 
incorporated  by  statutes.  When,  therefore,  the  act  under  con- 
sideration used  the  words,  *^orby  any  statute  prescribing  sudh 
manner  therein,"  the  mode  of  granting  such  licenses,  provided 
for  by  the  acts  of  incorporation,  and  by  that  very  statute,  was 
legalized. 

If  the  charter,  of  the  city  of  NeuhYork,  authorizing  the 
Mayor  to  grant  Ucenses,  was  not  altered  by  the  statute,  as  I 
think' it  was  not ;  and  if  the  statute  also  provided  for  the  grant- 
ing of  excise  licenses  by  the  Commissioner,  as  I  clearly  think 
it  did,  then  it  follows  that  there  was  a  concurrent  jurisdiction, 
and  that  to  entitle  any  person  to  sell  or  retail  strong  or  spiritu- 
ous liquors  under  five  gallons,  a  license  both  from  the  Mayor 
and  Commissioner  was  necessary. 

It  is  very  certain  that  the  rights  of  the  corporation  are  not 
afiected  by  this  construction  ;  for  the  moneys  received  by  the 
Commissioner  of  Excise  go  into  the  coifers  of  the  corporation, 
for  the  support  of  their  poor:  this  consideration,  *too,  very  [•^59) 
much  strengthens  the  presumption,  that  the  act  was  not  passed 
in  hostility  to  the  rights  of  the  corporation,  but  in  furtherance 
of  those  rights.  We  perceive  that  the  Mayor  cannot  exact 
for  his  license  a  larger  sum  than  30  shillings,  whilst  the  Com- 
missioner may  exact  as  much  as  50  dollars.  This,  probably, 
induced  the  legislature  to  adopt  this  mode  of  increasing  the 
revenues  of  the  city,  upon  a  subject  which  they  judged  would 
bear  an  indirect  tax  ;  and  it  is  not  improbable,  that  it  was  con- 
sidered more  correct  to  devolve  that  business  on  a  distinct 
officer.  Whether  any  conflict  has  existed  between  the  Maj^or 
and  the  Commissioner,  in  the  exercise  of  their  respective  duties, 
it  is  not  material  to  inquire ;  nor  whether  the  Commissioner 
would  not  be  bound  to  give  a  license  to  every  person  having 
one  from  the  Mayor. 

It  seems  to  me  that  we  give  full  effect  to  the  charter,  by 
saying,  that  the  power  and  a^ithority  of  the  Mayor  yet  exists  in 
full  force ;  and  we  are  bound  to  say,  that  the  statutory  provi- 
sion remains  unaffected  by  the  charter,  because  we  are  bound 
to  presume  that  the  statute  was  passed  with  the  assent  of  the 
corporation.  It  then  turns  out,  that  the  charter  requires  a 
license  from  the  Mayor,  and  the  statute  requires  a  license  from 
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UTICA,      the  Commissioner  also ;  and  the  only  inconvenience  that  a  re 
October,  1821.  tailer  is  subject  to,  is  the  necessity  of  obtaining  both. 

H01.L  Judgment  reversed. 

V. 
SUPCRVISOKS 

or  Onkiua. 


Hull  against  The  Supervisors  of  the  couttty  of 

Oneida, 

Where  an  in-  THIS  was  an  application  on  behalf  of  Amos  G.  Hull^  for 
ferior  tribunal  ^  mafidamus,  to  compel  the  supervisors  to  audit  and  allow 
[  *  260 1        *his  account  for  a  surgical  operation  on  a  transient  pauper  in 

has   a  disac  the    tOWn  of  PoHs. 

ci^  to'^exL^  ^"  August  term,  1821 ,  the  following  rule  was  entered :  "  On 
cise  it,  this  reading  and  filing  the  affidavits  of  A,^G.  IIuU,  Set h Hastings, 
Court  has  no  and  Isaac  MiHeTy  ordered,  tiiat  the  supervisors  of  the  county 
jurisdiction  to  ^f  Qiieida  show  cause,  by  the  first  day  of  next  term,  why  a 
discretion  by^a  fnandamus  should  not  issue,  requiring  them  to  allow  and  pay 
writ  of  man-  the  aforesaid  Amos  G,  HuW^ 

damns. 

But  if  Rubor-  Storrs  now  showed  cause,  and  contended,  1.  That  the  su- 
agcnts  refuse  pervisors  having  acted  on  the  subject  matter,  and  audited  the 
to  act,  or  to  account  of  the  relator  at  5  dollars,  this  Court  had  no  juris- 
cntertain  the  didion  to  compcl  them  to  change  or  review  their  decision. 
i]"S*"*"di«cre^  That  the  Board  of  Supervisors  were,  by  tlie  statute,  vested  witli 
tion,  in  cases  cxclusive  discretion  as  to  the  amount  to  which  the  relator  was 
where  the  law  entitled;  and  it  being  a  matter  resting  in  their  discretion,  this 
enjoins  upon  Qq^j^^  h^s  no  power  to  interfere  with,  or  control  their  decision 
the  net  rcquir-  hy  w^it  of  matidamu^.  He  cited  Skinner,  290.  Carthew, 
ed,  this  (curt  160.  2  Term  Bep,  338.  14  East, 391.  1  flilson,  206.  4 
may  enforce  j^^j^  2295.  5  Com,  Dig.  tit.  Mandamus,  B.  28.  5  Mod. 
ttrby^:453.     15£a.M57. 

mandomus,  where  no  other  legal  remedy  exists,  (a) 

As  whero  the  supervisors  of  a  county  refuse  to  allow  a  claim  for  services,  as  a  county  charge, 
this  Court,  if  it  be  a  legd  charge,  may  instruct  and  guide  the  supen'isors,  in  the  execution  of  thi^ 
duty,  by  a  writ  of  mandamus,  and  compel  them  to  admit  the  claim  as  a  county  charge,  or,  in 
other  words,  set  them  in  motion,  witliout  controlling  the  exercise  of  their  judgment  and  discretion, 
as  to  the  afiiount  proper  to  be  allowed. 

The  supervisors  are  not  obliged  to  allow  any  eharge  for  services  relative  to  a  paufer,  unless 
a  previous  order  of  a  Justice  has  been  obtaiued,  or  the  services  have  been  performed  by  request 
of  the  overseers  of  the  poor,  and  the  account  presented  to  them  for  adjustment. 

(a)  Vide  The  People  v.  The  Superior  Court  of  JXet/'-FflrAr,  6  WendeWt 
Rep.  114.  Govrley  v.  ^Ilftiy  6  Cowen*s  Rep.  644.  A  mandamus  is  proper, 
where  a  party  has  a  legal  right,  and  there  is  no  other  appropriate  legal  remedy,  and 
where,  in  justice,  there  ought  to  be  one.  But  where  a  discretion  is  vested  in  any 
inferior  jurisdiction^  and  that  discretion  has  been  exercised,  a  mandamus  will 
not  be  granted,  because  this  Court  cannot  control,  and  ought  not  to  coerce  that 
di.scretion  ;  nor  will  a  mandamus  be  granted  where  error  will  lie.  Per  Savage, 
Ch.  Justice,  ex  parte  Alelson,  428. 
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2.  That  the  services  rendered  were  done  without  any  order  utica, 
for  that  purpose  from  a  Justice  of  the  Peace,  and  without  the  ^^^l^\ 
request  of  an  overseer  of  the  poor ;  and  had  never  been  pre- 
sented to  the  overseers  of  the  poor  for  payment  or  adjustment. 
Without  admitting  the  power  of  this  Court  to  interfere,  he  con- 
tended that  this  objection  was  fatal  to  the  apphcation  ;  and  he 
•sited  8  Johns.  Rep.  323.     1 N.  R.  L.  288. 

T.  £.•  Clarky  contra. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  From  the 
affidavits  of  Amos  G.  Hull,  Isaac  Miller ,  and  Seth  Hastings, 
it  appears,  that  one  Patrick  Crosby  was  a  transient  sick  pau- 
per in  the  town  of  Paris,  not  having  any  legal  settlement  in 
this  state.  A  regular  order  by  a  Justice  was  made,  on  the  ap- 
plication of  an  overseer  of  the  poor,  for  a  weekly  allowance  to 
support  the  pauper,  he  being  incapable  of  removal.  While  in 
this  situation,  there  was  a  sudden  *necessity  for  a  surgical  ope- 
ration to  save  the  life  of  the  pauper ;  and  without  any  special 
application  of  the  overseers,  and  without  any  order  from  a  Jus- 
tice for  that  purpose,  the  surgeon  (A,  G.  Hull)  went  ten  miles, 
and  performed  the  operation.  For  this  service  he  charged 
30  dollars,  and  presented  his  account  to  the  Board  of  Super- 
visors, as  a  charge  against  the  county,  at  their  various  meet- 
ings in  1818,  1819,  and  1820.  By  the  affidavit  of  Jesse  Cur- 
iis,  one  of  the  supervisors,  it  appears,  "  that  the  reasons  why 
the  account  of  30  dollars  was  not  allowed,  were,  that  it  was 
deemed  by  the  board,  that  the  said  account  ought  to  have  been 
presented,  for  adjustment  and  payment,  to  the  overseers  of  the 
poor  of  the  town  of  Paris ;  that  the  account,  when  presented, 
was  not  accompanied  by  any  certificate  of  the  overseers  of  the 
poor,  that  he  (Doctor  Hull)  was  ever  employed  to  perform  the 
said  services,  or  that  the  account  had  been  allowed  by  them  ; 
nor  that  any  Justice's  order  for  medical  aid  had  ever  been 
made."  And  "  that  the  sum  of  5  dollars  was,  at  last,  ordered 
to  be  paid  to  the  said  Hull,  not  as  a  claim  which  was  deemed 
strictly  allowable,  but  to  stop  the  claim,  and  rid  the  board  of 
the  trouble  thereof ;  and  that  the  board  considered  the  said 
sum  of  5  dollars,  under  all  the  circumstances,  as  much  as 
ought  to  be  paid." 

The  superintending  control  over  inferior  courts,  magistrates, 
corporations,  Slc.  by  mandamus,  is  in  subsidium  justitia.  In 
the  case  of  the  King  v.  Archbishop  of  Canterbury,  fyc.  (15 
East,  117,")  Lord  EUenborough  said,  "  this  Court,  in  the  ex- 
ercise of  this  authority,  to  grant  the  writ  of  mandamus,  will 
render  it,  as  far  as  it  can,  the  suppletory  means  of  substantial 
justice,  in  every  case  where  there  is  no  other  specific  legal 
remedy  for  a  legal  right." 
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UTICA,  In  the  cam  of  the  King  ▼   The  JtutietB  of  Kent,  (14  Eusi, 

October,  1821.  395J  jr^j  ElUnboTOUgh  said,  '<  if  the  Justices  had  rejected 

^'^'^JJ^LiT"    ^  applicaUon,  in  the  exercise  of  the  discretion  vested  in  tiiem 

V.  by  the  legislature,  the  Court  would  not  interfere  ;  but  if  they 

^oF^a^tDA^  had  rejected  it,  on  the  ground  now  stated,  that  they  had  no 

power  to  grant  it,  the  Court  would  interfere  so  far  as  to  set  the 

i'urisdiction  of  the  magistrates  in  motion,  by  directing  them  to 
ear  and  determine  upon  the  application."  In  that  *ca8e,  the 
statute  declared,  that  the  Justices  shall  have  authority  to  limit 
and  appoint  the  rate  of  wages  of  such  laborers,  artificers,  &c.. 
as  they  shall  think  meet  by  their  discretion,  to  be  rated,  &c." 
The  Justices  refused  to  act,  upon  the  ground  that  they  had  no 
jurisdiction  to  interfere  in  that  particular  case ;  and  a  per 
emptory  .mandamus  was  granted,  not,  as  the  Judges  explained, 
to  control  the  discretion  of  the  magistrates,  but  to  guide  and 
instruct  them  in  their  duty,  so  far  as  to  determine  that  they 
had  authority  by  law  to  settle  a  rate  of  wages  in  the  case  be- 
fore them. 

In  perfect  accordance  with  these  cases,  and  all  the  other 
authorities  cited  by  the  counsel  for  the  supervisors,  we  granted 
the  rule  to  show  cause  in  this  case.  The  distinction  recog- 
nised by  us  is,  that  where  the  inferior  tribunal  has  a  discretion. 
and  proceeds  to  exercise  it,  we  have  no  jurisdiction  to  control 
that  discretion  by  tnandcunus.  But  if  the  subordinate  public 
agents  refuse  to  act,^or  to  entertain  the  question  for  their  dis- 
cretion, in  cases  where  the  law  enjoins  u])on  them  to  do  the 
act  required,  it  is  our  office  to  enforce  obedience  to  the  law  by 
mandamus^  in  cases  where  no  other  legal  remedy  exists.  The 
case  of  the  People^  ex  relat.  H'Uson^  v.  Supervisors  of  Alhanjf, 
(12  Johns.  Rep.  414,)  and  the  Matter  of  Bright  v.  Supervisors 
of  ChefiangOf  (18  Johns.  Rep.  242,)  exemplify  this  distiuction. 
From  the  facts  disclosed  by  the  affidavits  in  this  case,  the 
question  before  the  board  of  supervisors  was,  not  whether  the 
applicant  claimed  more  tlian  a  reasonable  compensation  for  his 
services ;  but  whether  the  account  was  legally  chargeable 
against  the  county  7  At  two  successive  boards,  tJie  claim  was 
rejected,  on  the  ground  that  it  was  not  a  county  charge.  Cur- 
tiSf  one  of  the  supervisors,  swears,  that  on  the  third  applica- 
tion, the  account  for  30  dollars  was  rejected,^  as  not  being  a 
legal  claim  against  the  county :  but  '^  that  the  sum  of  5  dollars 
was,  at  last,  ordered  to  be  paid  to  the  said  Hull,  not  as  a  claim 
which  was  deemed  strictly  allowable,  but  to  stop  the  claim,  and 
to  rid  the  board  of  the  trouble  therefor ;  and  that  the  board 
^  considered  the  said  sum  of  5  dollars,  under  all  the  circum- 
stances, as  much  as  ought  to  be  paid."  By  this  I  understand, 
that  the  supervisors  denied  that  he  had  any  legal  claim  which 
[  *  263  ]  they  were  ♦bound  to  audit  and  allow ;  but  in  order  to  get  rid 
of  his  importunity,  they  offered  to  give  him  5  dollars. 
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Now,  this  shows  clearly,  that  the  supervisors  did  not  enter-      utica 
tain  the  question,  wheth&r  30  dollars,  or  any  other  sum,  was  a  October,  ifei 
reasonable  allowance  for  the  services  rendered.     That  would  ^^"^uohh^ 
have  been  a  matter  for  their  discretiony  over  which  we  exer-  v. 

cise  no  control.  The  supervisors  acted  upon  the  principle,  ®of  Oheida* 
that  the  applicant  had  no  legal  claim ;  and  the  order  to  pay 
him  5  dollars,  according  to  their  own  showing,  was  an  unwar- 
rantable act.  They  had  no  right  to  make  such  a  gratuity. 
And,  on  the  other  hand.  Doctor  HuU  had  a  perfect  right  to 
reject  the  compromise,  and  to  insist  upon  having  his  account 
audited  and  allowed,  08  a  county  charge ;  and  in  order  to  test 
and  decide  his  legal  right,  the  rule  to  show  cause  was  granted. 

The  question  now  presented  is,  whether  the  supervisors 
were  bound  to  audit  and  allow  the  account,  as  a  county 
charge  ?  If  it  be  a  legal  claim,  then  we  have  no  doubt  of  our 
jurisdiction  to  instruct  and  guide  the  supervisors  in  the  execu- 
tion of  their  duty,  by  jnandamus;  not  to  control  their  discre- 
tion, in  judging  what  is  a  reasonable  compensation  for  such 
services  ;  but  to  compel  them  to  admit  the  claim  as  a  county 
charge,  and  to  exercise  their  discretion  as  to  the  amount ;  or, 
in  the  language  of  Lord  EUenborough,  in  the  case  before  cited, 
'^  this  Court  would  interfere  so  far  as  to  set  the  inferior  juris- 
diction in  motion." 

On  examining  the  provisions  of  the  ^^  act  for  the  relief  and 
settlement  of  the  poor,"  and  particularly  the  twenty-fifth 
section  of  that  act,  we  are  of  opinion  that  the  previous  order 
of  the  Justice  for  occasional  allowance  for  the  sustenance  of 
the  transient  pauper,  was  not,  in  itself,  a  sufficient  authority  to 
warrant  the  allowance  of  this  claim  as  a  county  charge.  The 
extraordinary  expense  of  such  a  surgical  operation  (although 
proper  and  necessary  in  this  case)  cannot  legally  be  imposed 
on  the  public,  without  an  express  previous  order  of  the  Justice, 
on  the  application  of  the  overseers,  or,  at  least,  a  subsequent 
ratification  and  sartction  by  the  Justice  and  overseers.  Here 
was  no  such  previous  order,  nor  any  subsequent  adoption  of 
the  claim.  We  are,  therefore,  constrained  to  say,  that  in  ren- 
dering the  service  •the  relator  must  be  deemed  to  have  acted  [  *  264  ] 
gratuitously,  or  .to  have  relied  upon  individual  responsibility 
for  his- reward. 

The  motion  for  a  mandamtts  is,  therefore,  denied ;  but 
without  costs. 

Motion  denied. 
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IV    TANUART   TERM,    1822,    IN   THE    FORTT-SIXTH    TEAR   OF   OUR 

INDEPENDENCE. 


Merritt  against  Lefevre  and  Zeliff. 

MERRITT  brought  an  action  agtdnst  L.  and  Z.  in  a  Jub-  Under  the  net 
lice's  Court,  under  the  jict  extending  the  jurisdiction  of  Jus-  extending  the 
tices  of  the  Peace,  (Ucm.  41,  ch.  94,)  and  recovered  50  dollars.  i^^**^",J!|! 
The  defendants  appealed  to  the  Court  of  C.  P.  of  Ulster  coun-  p^^  %ti^f. 
ty  ;  and  on  the  trial  of  the  appeal  in  that  Court,  a  verdict  was  4i,  ch.  94, > 
found  for  the  appellee,  for  less  than  25  dollars ;  and  the  Court  ^^^  ^^^^^  '" 
awarded  costs  to  the  appellants.  ^  "co^  of 

Comiuon 

Cole^  for  the  appellee,  now  moved  for  a  writ  of  mandamus  Plea»,  the  ap- 
directed  to  the  Judges  of  the  Court  of  C.  P.,  commanding  K*!?*©"  T 
them  to  vacate  the  rule  entered  by  them  awarding  costs  to  the  -^    ^   ^a^^ 

appellants,  and  to  enter  a  rule  awarding  costs  to  the  appellee,  where  a  ver- 
dict k  foond  in 

mm         m 

Sudamy  contra.     In  the  twentieth  section  of  the  act,  it  is  '* 

declared,  that  if  judgment  shall  be  rendered  for  the  appellee,  he 
may,  at  his  election,  "have  execution  on  such  judgment,  for 
the  amount  thereof,  together  with  costs,  as  in  other  cases  on 
judsnnents  in  the  said  Uourt  of  Common  Pleas."  ♦Now  where  [  *  266  ] 
a  judgment  is  recovered  in  a  Court  of  C.  P.  for  less  than  25 
dollars,  the  defendant  is  entitled  to  costs.  The  appellant 
brought  the  action,  at  his  own  risk,  under  this  act  before  the 
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OSTERHOOT 

▼ 

Hardkit- 

aERGH. 


ALBANY,  Justice,  to  recover  50  dollare,  and  if  he  has  failed  in  the  experi- 
Januafy,^8».  n^eut,  it  is  his  own  fault.  He  is  entitled  to  costs  only  where 
he  would  have  been  entitled  to  tliem  in  the  Court  of  Common 
Pleas,  before  the  passing  of  the  act  to  extend  the  jurisdiction 
of  Justices  of  the  Peace.  The  appeal  is  remedial ;  and  if  a 
verdict  should  be  recovered  before  a  Justice  for  49  dollars, 
which  on  appeal  should  be  reduced  to  one  dollar,  and  yet  the 
appellant  must  pay  costs,  the  remedy  would  be  worse  than  the 
disease. 

Per  Curiam.  We  are  of  opinion  that  the  words,  '*  as  in 
other  cases  on  judgments  in  the  said  Court  of  Common  Pleas," 
in  the  twentieth  section  of  the  act,  apply  only  to  the  manner 
of  issuing  the  execution,  not  to  the  judgment  or  amount  to  be 
recovered.  The  appellee  is  entitled  to  costs  in  all  cases  where 
there  is  a  verdict  in  his  &vor.  Rule  granted. 


In  an  action 
of  assumpsit 
a^inst  an  ad' 
ministrator, 
the  defendant 
pleaded  nonoa- 
sumpsii,  non 
assumpsit  tn- 
fra  sex  an~ 
nosttrndplene 
administro' 
vit,  and  a  ver- 
dict was  found 


OsTERHouT    against   Hardenbergh,    Administra 

TOR,    &C. 

THIS  was  an  action  of  assumpsit  for  work  and  labor,  and 
services  done  and  performed,  by  the  plaintiff  for  the  intestate, 
in  his  lifetime.  The  defendant  pleaded,  non  assumpsit,  nan 
assumpsit  infra  sex  annosy  actio  non  accrevit,  &c.  and  pl^ne 
administravit ;  and  the  plaintiff  joined  issue  on  these  pleas. 
The  cause  was  tried  at  the  last  Ulster  Circuit,  when  the  jury 
found  a  verdict  for  the  plaintiff  on  the  two  first  issues,  aiid 
assessed  the  damages  at  600  dollars  ;  and  they  found  a  verdict 
for  the  defendant  on  the  third  issue,  or  the  plea  of  plerie  ad- 
ministravit. 


■!  .  ^Buggies,  for  the  plaintiff,  now  moved,  that  the  plaintiff 
on't^twofii2[  ^^^^  judgment  of  assets,  quando  acciderint,  &c.,  together 
pleaa,  and  for  with  the  Qosts  of  the  suit  to  be  taxed,  &,c. 

the   defendant 

»»  *•«   ^llJ*     BUlingt,  ooatn.    He  cited,  12  £««*,  231.    2  ChUty'a  PL 
8S  ihe  ?d»:  496.  449,  450,  451 .     2W(f«  Pr.  894. 

tiff   was  enti- 
tled to   judg-      p^   Curiam^    There  {ippears  to  have  been  some  diversity 
'quar^o^eei-  *"  ^^  decisions,  whether  the  plaintiff,  under  these  circum- 

dcrint^  &c.   for  the  amonnt  of  damages  nwoMed  on  the  fint  ian^ ;  b«t  that  the  defendant 
■bonid  have  judgment  for  hia  costs,  (a) 

(a)  Evans.  Ad,^  v.  JPkrs^,   1  WendelVs  Rep.  SO.    Ford  t.  Crone.   6 
Cowen*$  Rep.  71. 
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Hardsh- 
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stances,  is  eqtitled  to  judgment  for  assets,  quando  acciderint,  Albany, 
and,  alsi^,  whether  upon  such  a  state  of  pleadings,  he  is  enti-  ^*^UJ!!7li~ 
tied  to  costs.  We  are  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment  for  assets,  quando,  &c.  It  has  been  conclusively 
ascertained  by  verdict,  that  the  testator  was  indebted  to  the 
plaintiff  to  the  amount  found  by  the  jury ;  and,  notwithstand- 
ing that  it  is  also  found,  th'^t  the  defendant  has  fully  admin- 
istered, he  may,  in  the  course  of  administration,  acquire  assets 
in  future.  The  verdict  is  conclusive  that  the  defendant  has 
not  present  assets,  but  it  is  not  conclusive  that  he  may  not  here- 
after have  assets ;  and  the  indebtedness  of  the  testator  having 
been  established,  the  plaintiff  will  be  entitled  to  have  his  debt 
satisfied,  should  the  defendant  hereafler  acquire  assets.  In 
Hindsley  v.  Russell,  Executor^  (12  East,  231,)  under  an 
analogous  state  of  facts,  the  Court  of  King's  Bench  said  that 
the  plaintiff  was,  at  all  events,  entitled  to  judgment  of  assets, 
qtujindOy  &c.  With  respect  to  the  other  part  of  the  motion, 
that  the  plaintiff  have  judgment  for  his  costs,  there  is  more 
difficulty.  In  the  case  of  Hindsley  v.  RusseUy  the  Court 
decided,  that  the  plaintiff  was  entitled  to  the  general  costs  of 
the  trial ;  but  whether  de  bonis  testatoris,  et  si  non,  de  bonis 
jiropriis,  or  de  bonis  testatoris  only,  the  case  is  silent.  The 
pleas  here  are  not  false  pleas ;  such  pleas  are  those  that  will 
be  a  perpetual  bar  to  the  plaintiff,  and  which  the  defendant, 
of  his  own  knowledge,  knows  to  be  false ;  and,  as  was  well 
observed  by  the  counsel  in  the  case  of  Hindsley  v.  Russelly 
the  plea  of  non  assumpsit  did  not  impose  upon  the  plaintiff 
any  additional  burden ;  for,  on  the  plea  of  plene  administravit, 
the  plaintiff  would  be  obliged  to  prove  the  amount  of  his  debt. 
This  issue,  tnen,  has  been  found  substantially  for  the  defend- 
ant, *and  he  ought  not  to  be  subjected  to  costs  out  of  his  own 
pocket,  when  he  is  in  no  default.  The  plaintiff  must  have 
judgment  for  his  debt,  quando,  &c.  and  costs  de  bonis  testa- 
oris  only,  and  the  defendant  must  have  judgment  for  the  costs 
of  hi^  defence  against  the  plaintiff. 
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ALBANY, 

Jiuraary,  18S£. 

^'v.^"      R.  C.  W1JUU8  against  Bailey,  survivor  or  W.  Willis 

Bailet. 

AVhere  the      THE  defendanl,  OB  the  24th  of  December  last,  obtained  ao 

foSdedoni''*  ^^^  ^^  ^'  ***^»  ■^9-'  Recorder  of  the  city  of  New-York, 
'mstmmeai^oe  ^^^  ^^  f^otiff  show  cause  before  him,  on  the  28th  of  Decern- 
writing ;  but  hcTy  ^'  why  he  should  not  deUver  to  the  defendant  a  copy  or 
the  declaration  copies  of  all  writings  of  the  defendant  or  of  Bailey  Sf  Wtilis^ 
Se^^'^MOTd  whereupon  or  whereby  he  seeks  to  charge  the  defendant  in 
couDti  on  im-  this  suit,"  &c.  The  plaintiff,  accordingly,  by  his  attorney, 
plied  promises,  showed  cause  by  reading  the  affidavit  of  the  attorney,  thai  the 
Ij^^^'t^ted  to  d®^'*"™^tion  in  the  caose,  containing  several  counts,  had  been 
anor^ronthe  ^l^d,  and  that  noBC  of  the  counts  were  founded  on  any  written 
plaintiff.topro-  instrument  whatsoever.  '  But  the  Recorder  made  the  ordei 
dace  letters  or  absolute,  that  the  plaintiff  deUver  to  the  defendant,  within 
TO^^ion^  or  ^^®"ty  days  after  service  of  a  copy  of  the  order,  copies  of  all- 
to  give  the'  de-  vt^ritiags  of  Bailey  fy  WiUiSj  or  of  the  defendant  in  the  suit, 
fendant  copies  and  that  the  time  for  pleading  be  extended  until  four  days 
®^*^®°?-  ^°**  after  thp  expiration  of  the  twenty  days.  The  rule  to  show 
acfionJa  found!  cause  was  granted  without  any  affidavit  whatever  on  the 
ed  on  a  written  part  of  the  defendant;  nor  was  any  affidavit  offered  or  read 
contract,  such  by  him  when  cause  was  shown  by  the  plaintiff,  and  the  order 
mnt^  bj'^l  "*^^^  absolute.  The  affidavit  of  the  plaintiff's  attorney  stated 
Judge  at  his  ^hat  all  the  counts  in  the  declaration  were  on  implied  promises  ; 
chambers ;  nor  and  that  he  served  a  bill  of  particulars  of  the. plaintiff's  de- 
by  the  Court,  mand  on  the  defendant's  attorney,  at  his  request,  before  the 

without  an  am-        j       ^       v  o  i_^   •      j 

davit  showing  Order  to  show  cause,  OLC.  was  obtained. 

that  the  papers 

pf  documents      Doms^  fiw  the  plaintiff,  now  moved  that  the  order  of  the 
t?ff '8    p^M^  Recorder  be  vacated,  with  costs. 

sion,    are  ne- 

[  *  269  ]  *  r.  Sedgwick,  contra. 

cessary  for  his 

defence.    Nor      Per  CuHam.    This  Court  has  never  gone  farther  in  direct- 
"  bV^f^*^  ^^^  ^^^  ^^^  plaintiff  to  submit  to  the  inspection  of  the  defendant, 
ticuiare^gniniu  ^^  ^^^  counsel,  any  papers  in  his  possession,  than  is  contained 
ed  without  an  in  the  rule  granted  in  the  case  of  Lawrence  v.  J%e  Ocean 
affidavit  show-  Insurance  Company.    (11  Johns,  Rep.  245,  no/6.)    That  rule 
siu  (a)"**^^  ^^  granted  on  great  consideration,  and  not  without  some 
hesitation.     The  necessity  of  it,  to  enable  the  defendants  to 
defend  themselves,  was  fully  shown  on  affidavit ;  and  we  pro- 
ceed on  the  principle,  that,  from  the  facts  shown,  the  defend- 
ant would  be  entitled,  on  a  bill  of  discovery,  to  the  information 

(a)  Mauran  v.  Lamht  7  Cow.  Rep.  174.  Ex  parte,  Decker^  6  Cotren's 
Rep.  59.  Bank  of  Utica  v.  BUliard,  6  Cowen'a  Rep.  62.  Davenbagh  «. 
M'Kennie,  5  Cowen*8  Rep.  27  Datistow  y  Fowler,  .2  Cow.  Rep.  692. 
and  note  (a)  same  p^e. 
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JikrKsoii 

V. 


BCHight  fer.  Here  tiie  order  has  been  granted  without  any  albant. 
affi^vk  whatever,  that  there  were  any  papeifs^  letters,  or  docu-  J^||«7>^ws 
menttft  m  the  ptainttflT's  poseession,  necessary  lor  the  defend- 
ant's defence,  and  in  opposition  to  an  affidavit  by  the  plaintifTs 
attorney,  that  the  declaration  wieis  not  founded  on  any  written 
instrun»nt  whatever.  This  praetice  i&  entirely  new,  and  is 
unwarranted  by  any  proceedings,  either  in  this  Court,  of  by 
tde  Judges  at  chantbers. 

We  never  grant  an  order  for  a  hiH  of  particulars,  without 
the  necessity  of  such  order  being  shown  on  affidavit;  for 
stithough  the  count  may  be  general,  the  defendant  may  well 
know  the  grounds  of  the  plaintiff's  action.  We  da  not  think 
that  in  any  case,  a  Judge,  at  chambers,  should  grant  an  order 
upon  the  party  to  produce  papers,  for  the  inspection  of  the 
other  party,  or  that  he  should  flirnish  copies  ot  papers  in  his 
possession.  Such  an  application  should  be  addressed  to  this 
Court,  on  regular  motion.  We  have  not  adopted,  nor  do  we 
mean  to  adopt,  the  English  practice  in  this  respect.  But 
even  according  to  the  practice  diere^  the  order,  in  the  present 
case,  would  be  incorrect^  for  the  action  not  bein^  foundi^d  on 
any  written  contract,  if  the  plaintiff  has  in  his  possession  any 
letters  or  papers,  they  are  mere  items  of  evidence,  and  the 
party  is  not  bound  to  furnish  matters  of  evidence  to  his  adver- 
sary, which  evidence,  in  itself,  does  not  constitute  a  cause  of 
action.     We,  therefore,  vacate  the  Recorder's  order. 

Motion  granted. 


^Jackson, 


ex    dem.    PiNK:Nf£Yy    against   Fell   akd 
Underhiix. 


[•270J 


THIS  cause  was  noticed  ht  trial  at  the  last  fVestckester     W^J?"  ^ 

Circuit.     When  the  cause  was  called  on,  it  was  put  off  on  jj^t  o^'^JS 

motion  of  the  defendants'  counsel,  on  the  ground  of  the  ab-  payment '  of 

sence  of  a  material  witness,  upon  payment  of  costs.     The  costs  cosia,  the  do- 

were,  afterwards,  cegularly  taxed,  and  payment  of  the  bill  de-  ^"^^^^    J^l 

manded  of ^  the  defendants'  attomey,  who  refused  to  pay  it.  |)^  ^^^^^  ^^ 

No  demand  of  payment  was  made  of  the  defendants.  utanter^  with- 

out  any  pr»- 

Foot,  for  the  plaintiff,  read  an  affidavit,  stating  the  above  ofStoplTtetiff; 
facts  and  moved  for  an  attachment,  against  the  defendants.  &c.;  but  if  he 
lie  cited  Jackson,  ex  dem.  Lewis,  v.  I^Mvry,  2  Johns.  Cases,  negiects  to  do 
114,  and  Siansbury  v.  Durell,  1  Johns.  Cases,  396.  JLi^hasA^ 

coffts  regahrly  taxed,  and  payment  b  demanded  of  the  defendant*!  aiiamejft  which  ia  refuted, 
the  plaintiff  ii  entitled  to  an  aitaehment  immediately  aguinat  the  defendant. 
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ALBANY,  Johnaony  contra,  said,  that  to  make  the  defendants  liaUo 
January,  lOtt.  ^^  ^^  attachment,  payment  of  the  bill  of  M>sts  ought  to  have 
''^'^Tllic^  be®*^  demanded  of  them  personally.     1  DufU.  Pr.  353,  354. 


V. 

BaowH. 


Per  Curiam.  This  case  is  $ui  generiSy  and  distinguishable 
from  the  ordinary  case,  where  a  party  is  ordered  to  pay  costs. 
The  defendant  asked  for  a  favor,  which  was  granted  to  him, 
upon  the  payment  of  costs.  That  was  the  condition  on  which 
the  trial  of  the  cause  was  put  off;  and  it  ought  to  have  been 
performed  by  the  defendant,  without  any  previous  demand  or 
request  of  the  plaintiff.  The  costs  ought  to  have  been  paid 
instanter;  and  it  was  the  duty  of  the  defendant  to  seek  the 
plaintiff,  and  tender  the  costs,  without  waiting  for  a  formal 
demand  of  them.  The  costs  were  regularly  taxed,  and  pay- 
ment of  the  bill  demanded  of  the  defendants'  attorney,  who 
attended  the  taxation,  having  been  previously  served  with  a 
copy  of  the  bill,  and  notice  of  the  taxation.  The  case  of 
Jackson^  ex  dem.  Lewis ^  v.  Lowry,  (2  Johns.  Cases,  114,) 
is  in  point,  to  show  that  the  demand  of  the  costs  of  the  attor^ 
ney  was  regular,  and  that  an  attachment  will  lie  in  this  case. 

Rule  granted. 


[•271]  *Sellick  against  Brown. 

Under  the  IN  error,  on  certiorari^  to  a  Justice's  Court.  Brown 
proriso  to  the  brought  an  action  of  trespass  for  taking  his  goods,  &c.  against 
nth  section  of  Scllick.  The  defendant  justified  the  taking  under  an  execu- 
ac?,  (8eB$!^ze^t  ^*^"  issued  by  a  Justice  of  the  Peace,  on  a  judgment  in  his 
ch/  63.  1  jv:  favor,  against  Brown.  The  facts,  as  they  appeared  on  the 
R.  L.  387,  [2  return  to  the  certiorari,  were,  that  S.  formerly  obtained  a 
249  1)  ^  Ae  j'^^g'^^'^*  against  B.,  in  a  Justice's  Court.  B.  was  a  free- 
party  in  whose  holder,  and  had  a  family  at  the  time  the  judgment  was  render- 
favorjudj^ent  ed.  About  fifteen  days  after  the  judgment  was  entered,  «S. 
is  given,  if  he  appeared  before  the  Justice  and  made  oath,  that  he  would  be 
exf^atton  a-  ^^  danger  of  losing  his  debt  if  an  execution  was  not  immedi- 
gainat  the  do-  ately  issued  on  the  judgment.  The  Justice  thereupon  issued 
fendant,  being  an  execution,  Under  which  the  officer,  by  the  direction  of  the 
"r  '^nTililkant  P^^^'^^^^'^j  levied  on  the  goods  of  B.,  and  sold  them ;  and  foi 
having  a  fami-  ^^^^^  taking  of  his  goods,  B.  brought  his  action  of  trespass 
ly,  before  the  against  6'.,  before  the  Justice,  and  recovered  a  verdict  and 
expiration   of  judgment ;  to  reverse  which  the  certiorari  was  brought. 

the         thirty  J      »  >  © 

dayf,  mnsttake  the  oath  required  for  that  purpose,  at  the  time  the  judgment  is  rendered  by  tho 
Justine,  so  as  to  give  the  other  party  the  full  benefit  of  a  stay  of  ezeeutiira  for  thirty  <lay«,  on 
giving  security 
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^.  RuggleSf  for  the  plaintiff  in  error.  ALBANY, 

January,  1822. 

>^udamf  contra.  Sellick 


'^«;>*  Curiam.  By  the  eleventh  section  of  the  "act  for  the 
re.  )vtry  of  debts  to  the  value  of  25  dollars,"  (sess.  36,  ch. 
63^  I  N.  R.  L.  387,)  (a)  ii  is  provided,  "  that  no  execution  of 
on^  judg.nent  given  bv  virtue  of  this  act,  shall  issue  against 
an}  freeholder  or  inhabitant  having  a  family,  &c.  in  less  than 
tkUly  days  after  giving  the  said  judgment,  unless  the  party  in 
whose  favor  judgment  shall  be  given,  shall  make  it  appear 
to  tite  satisfaction  of  tne  said  Justice,  on  his  own  oath,  or  the 
oath  of  some  other  person,  that  such  plaintiff  will  be  in  danger 
of  losing  the  debt  or  damages,  if  such  delay  be  allowed ;  in 
whicii  case  the  said  Justice  shall  issue  execution  immediately, 
unless  the  party  against  whom  such  judgment  ^shall  be  given, 
shall  thereupon  giot  security  to  the  party  in  whose  favor 
judgment  was  given,  that  he  will  pay  the  debt,  or  damages  and 
costs,  before,  or  at  the  expiration  of  thirty  days."  The  plain- 
tiff in  error  contends,  that  the  execution  was  properly  issued 
in  this  case,  under  the  proviso  to  the  eleventh  section  of  the 
act.  We  are  of  a  different  opinion.  It  is  clear,  that  the  oath 
of  danger  must  be  taken  by  ilie  party  in  whose  favor  judgment 
is  given,  ai  the  time  the  judgment  is  rendered  by  the  Justice ; 
otherwise,  tne  defendant  would  be  deprived  of  the  benefit  of 
staying  the  execution  for  thirty  duys,  on  giving  security.  In 
this  case,  the  plaintiff  appeared  be/cre  the  Justice,  about  fifteen 
days  after  the  judgment  was  reideied,  and  took  the  oath  when 
the  defendant  was  not  present,  and  was  entirely  ignorant  of 
the  proceeding.  If  this  course  should  be  allowed,  the  party 
against  whom  the  judgment  is  given,  m^ght,  in  all  cases,  be 
deprived  of  his  right  on  giving  secunty,  to  have  the  execution 
stayed. 

iu  ijvic^t  aflirmed. 

( 1)  i  Dtr.  SiaU  i  V. 


V. 

Bbovh. 
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ALBANY. 

January,  T822f. 

joHHSTo*    lif  THE"  Matter  of  Thomas  Johnston  against  The 

Si;r«A7T90Rs  ;i^UF£RVIS0RS    OF    HeRKIMER    CoUNTY. 

CoUHTT  ' 

.  '  ^Sf.  FORD  moved  for  ai  mandamua  to  be  directed  to  the 
or  ocOTmnt  ^ttpervisoTS  of  the  eounty  of  Herkimer^  commanding  them  to 
through  whose  causc  to  be  levied  on  thie  town  of  Mimdetiy  in  that  county,  the 
improved  land  afioouiit  of  damages  assessed  in  ikvor  of  Thomas  Jokntifm^  for 
*  P"^  ^M  *  P^^  highway  over  his  improved  land, 
laid^  out,  does  I^  appeared,  that  a  road  was  ordered  by  the  commissioners 
cot,  within  $e-  of  highways  to  be  laid  out  through  the  improved  land  of  Jl, 

rer^the^^^d'  ''^'  ^"  ^^^  ^^  ^  ^^'  ^®^'  which  order  was  annulled,  on 
mination  ^^oV  »PP«*1  ^  the  Jttdges  of  the  Court  of  Common  Pleas,  on  the 
\m  cr^l'\^       l^th  of  June^  and  their  decision  recorded  the   19th  of  JwhSj 

the  com  •  ^^^*  ^"  ^^^  ^^**  ^^  •'***^'  ^^^'  ^  second  road  was  *order- 
sionerrfofhkhk  ^  to  be  laid  by  the  commissioners,  and  a  certificate  of  their 
ways,  or  with-  proceedings  regularly  filed  in  the  clerk's  office  on  the  21st  of 
in  thirty  days  JunSj  1820  ;  and  on  the  7th  of  Majfy  1821 ,  Johnston  and  oth- 
aiter  the  expi-        were  Ordered  to  open   the  road,  which  was  done  within 

ration   of  the     ,_  ^»  i  ir  i-«iy-w 

forfydaya  al-  Sixty  oays  after  the  order  was  served  on  J.,  as  to  his  land.  On 
lowed  for  the  the  30th  ot  May,  1821,  JbAn«^on  elected  to  have  his  damages 
^^y  ***  "IJ"  assessed  by  two  Justices  of  the  Peace,  and  twelve  reputable 
•  order'**"* «/"^e  freeholders,  pursuant  to  the  sixteenth  section  of  '^  the  act  to 
the  mode  or  regulate  highways,"  passed  Atarch  19,  1813,  (sess.  36,  ch. 
manner  in  33.  2  N.  M.  L.  27D,)  and  in  June,  1821,  the  damages  were 
would  have  accordingly  assessed.  The  order  and  certificate  of  damages 
the  damages  and  charges,  &c.  were  presented  to  the  board  of  supervisors 
aiMeased,  he  in  November,  1 821 ,  and  they  were  requested  to  have  the  same 
merely  ^«»es  Jeyied  and  collected  in  the  town,  according  to  the  directions 
having^  the  ^^  ^®  ^^^  »  ^^^  ^^^  supervisors  refused  to  have  the  same  levi- 
dumages  as-  cd,  on  the  ground  that  J.  did  not  make  his  election,  as  to  the 
9e«taed  by  three  mode  of  having  his  damages   assessed,  within  seventy  days 

rpo"iI!I^T"  ^ft^""  ^®  ""^^  ^^»  established. 

Judge  of  the  The  sixteenth  section  of  the  act  gives  the  owner  of  the  land 
ConrtofC.P.,  over  which  the  highway  is  opened,  his  election  to  have  his 
but  the  dama-  damages  assessed  by  two  Justices  of  the  Peace  and  the  oath  of 
aftermi^.as^  twelve  freeholders,  or  by  three  commissioners  to  be  appointed 
sc-'«od,  in  the  by  a  Judge  of  the  Court  of  Common  Pleas  of  the  county. 
onHnary  way.  The  thirty-sixth  section  of  the  act  gives  the  party  aggrieved, 
by  two  Justi-  f^j^j    jg^yg  ^fjgj.  j|jg  determination  of  the  commissioners  to  lay 

CPH.  and  a  jury  '^i      ^       i        '^t  .  i  •    «  i  ■  /•    i       »     «     ^ 

of  iweive  free-  out  the  road,  withm  which  to  appeal  to  any  three  of  the  Judges 
ho'ders ;  and  of  the  Court  of  Commou  Plcas  ;  and  the  thirty-eighth  section 
'i  r^b^T^^'f  ^^  ^^^  same  act  declares,  that  whenever  any  road  or  highway 

•uper\  isors  are  booud  to  have  the  amount  levied  and  collected,  according  to  the  act.  (a) 

(a)  Vide  JVoyes  v.  CKaptn^  6  Wendell's  Rep.  461      The  People  r.  C(«w 
poration  of  Mrocklynt  1  ILkL  819. 
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shall  be  laid  oat  by  the  commissioners,  &c.  and  the  person     Albany, 
through  whose  lands  the  same  has  been  so  laid  out,  shaft  have  Jan»ao^»  I822 
appealed,  &c.,  and  the  order  shall  be  confirmed,  or  in  case  no  ^"j^^JJi^J^^J^ 
appeal  shall  be  made  within  the  time  limited  by  law,  such  owner  ▼. 

or  occupant  shaU,  within  thirty  days  thereafter,  make  his  elec-  ^'hkrkimer 
tion  as  to  the  mode  or  manner  in  which  he  will  elect  to  have  Couhty. 
his  damages  assessed ;  and  if  he  shall  elect  to  have  his 
damages  assessed  by  the  commissioners  to  be  appointed  by 
a  Judge  of  the  Court  of  Common  Pleas,  agreeable  to  the  pro- 
visions of  the  act,  it  shall  be  his.  *duty  to  give  notice  of  the  [*274^ 
time  oi  meeting  of  such  commissioners,  &c.  The  thirty-ninth 
section  tinpowers  the  commissioners  of  highways,  or  a  majority 
of  them,  where  a  public  highway  has  been  laid  out  through 
any  enclosed  lands,  according  to  the  provision  of  the  act,  after 
giving  the  owner  or  occupant  »ixtjf  days  notice  to  remove  his 
fences,  to  direct  the  road  to  be  opened  and  worked,  &c.,  pro- 
vided that  there  has  been  no  appeal  from  their  determination, 
and  if  there  has,  then  the  sixty  days  notice  shall  be  given  after 
the  decision  of  such  appeal.  The  forty-eighth  section  makes 
it  the  duty  of  the  town  clerk,  whenever  the  order  of  the  com- 
missioners for  laying  out  a  road  shall  be  recorded  by  him,  to 
put  up  a  copy  of  the  order  oh  the  door  of  the  house  where 
the  town-meeting  is  usually  held ;  and  the  time  limited  for  ap- 
peating  from  the  commissioners  to  the  Judges,  is  to  be  com- 
puted from  the  time  of  recording  and  putting  up  such  order. 

Ford  observed,  that  the  difficulty  or  ov€Curity,  as  to  the 
meaning  of  the  present  act,  arose  from  the  circumstance  of 
"WO  previous  acts  relative  to  highways  being  incorporated  into 
one  act,  and  that  which  was  originally  a  proviso,  being  now 
made  an  enacting  clause.  The  thirty- eighth  section  of  the 
present  revised  act  is  part  of  the  third  section  of  the  act  of 
April  11,  1808,  (5  JVebs{.  Ed.  L.  ^S6y)  to  amend  the  act  of 
18OI,  in  which  it  is  declared,  that  if  the  owner  did  not  make 
his  election,  as  to  the  mode  or  manner  of  having  damages  as- 
sessed within  thirty  days,  &c.  then  the  commissioners  shall 
make  application  to  two  Justices  of  the  Peace,  who  shall  sum- 
mon a  jury,  &c.  as  prescribed  in  the  siaue  act.  The  election 
spoken  of  clearly  relates  to  having  the  damages  assessed  by 
eommissioners  appointed  by  a  Judge ;  and  the  assessment  by 
two  Justices  and  a  jury,  is  treated  as  the  ordinary  mode  of 
asffesstng  damages.  The  assessment  by  commissioners  is  an 
exception  to  the  general  rule  of  proceeding.  In  the  fifteenth 
section  of  the  act  of  1801,  (sess.  24,  ch.  186.  K.  fy  R.  Ed.) 
after  enacting  that  the  damages  shall  be  assessed  by  two  Jus- 
tices, and  a  Jury  of  twelve  reputable  freeholders,  there  is  a 
proviso  that  it  shall  be  at  the  election  of  the  owner  or  occupant 
to  have  his  damages  assessed  in  that  *mode,  or  by  three  com-  [  *  275  ] 
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ALBANY,  missioners  appointed  by  a  Judge  of  the  Court  of  C.  P.,  which 
January^^istt.  clearly  sbows,  that  the  assessment  by  two  Justices  and  a  jury 
is  the  regular  mode  of  assessing  damages,  where  the  party  does 
not  make  an  election  to  have  tnem  assessed  by  commissioners 
In  the  case  of  the  People  v.  Champion,  (16  Johns.  Rep.  61 ,) 
the  Court  say,  that  the  Judges  have  power  to  lay  out  a  rosul 
themselves,  where  the  commissioners  of  highways  refuse  to  lay 
It  out,  as  there  is  no  provision  in  the  act  requiring  the  com- 
missioners to  lay  out  a  road  after  the  Judges  have  decided  on 
an  appeal. 

Cady,  contra,  objected,  1.  That  the  road  was  laid  out  on 
the  petition  of  twelve  freeholders,  of  whom  Johnston  was  one. 

2.  That  Johnston,  at  the  time  the  road  was  laid  out,  inform- 
ed the  commissioners,  that  he  should  claim  no  damages. 

3.  That  he  did  not,  within  seventy  days  after  the  road  was 
determined  and  laid  out,  elect  in  what  mode  he  would  have 
his  damages  assessed. 

Per  Curiam.  The  party  in  this  case  lost  nothing  by  his 
neglect  to  make  his  election  within  the  time  prescribed,  as  to 
the  mode  of  having  the  damages  assessed,  but  his  right  to  have 
them  assessed  by  the  commissioners  appointed  by  a  Judge. 
And  the  damages  having  been  regularly  assessed  by  two  Jus- 
tices and  a  jury,  in  the  mode  pointed  out  by  the  statute,  the 
board  of  supervisors  were  bound,  when  the  application  was 
made  to  them  for  that  purpose,  to  cause  the  damages  so  assess- 
ed, with  the  charges,  to  be  levied  and  collected  in  the  town, 
pursuant  to  the  statute.  The  motion  for  a  mandamus  is, 
therefore,  granted. 

Motion  granted. 


[*276] 


Talmer  against  Wylie  and  others. 


Where  a  PALMER  brought  an  action  of  trover  against  Wylie  and 
Si^'ritLn""^  Others,  before  a  Justice  of  Peace,  under  the  "  act  to  extend 
der  the  "act  to  ^^^  jurisdiction  of  Justices  of  the  Peace,"  for  Jifty  dollars  dama- 
extend  the  ju-  ges.  The  defendants  pleaded  not  guilty ;  and  demanded  a 
rwdiction    of   jm-y  trial.     The  cause  was  tried,  and  the  jury  found  a  verdict  for 

wUiSlict^  01  infi 

Pence,**  {setts.  41,  ch.  94,  [2  Rev.  Stat.  225,])  in  a  Justice*!  Court,  and  recovers  more  than  25 
dollars,  damages,  and  the  defendant  appeals  to  a  Court  of  C.  P.,  and  on  trial  in  that  Court,  oo 
the  same  pleadings,  the  plaintiflf  obtains  a  verdict  for  more  than  fifttf  dollars,  he  is  entitled  to  judg- 
ment for  the  aiiiouiit  assessed  by  the  verdict,  though  it  exceeds  the  sum  to  which  the  juriadiclioii  of 
the  Justice  is  liinited.  (a) 
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the  plaintiff;  for  45  dollars,  damages,  on  which  the  Justice  gave    Albany. 
judgment,  and  5  dollars  costs.    The  defendants  appealed  to  ^^^^^^^^YfJ^ 
the  Court  of  Common  Pleas  of  Madison  county ;  and  on  a      palmer 
trial  in  that  Court,  on  the  same  pleadings,  the  jury  found  a  "'- 

▼erdict  for  the  plaintiff  for  sixty-nine  dollars  and  75  cents,  ^^"' 
damages,  whereupon  the  plaintiff's  counsel  prayed  judgment 
according  to  the  verdict.  The  counsel  for  the  defendants  ob- 
jected, that  the  plaintiff  having  elected  to  bring  his  action  in  a 
Court  whose  jurisdiction  was  limited  to  the  amount  of  50  dol- 
lars, he  could  not,  on  appeal  from  the  judgment  of  that  Court, 
recover  more  than  that  sum,  together  with  the  costs  of  the  appeal. 
The  counsel  of  the  parties  agreed  to  a  case  containing  the 
facts  above  stated,  to  be  submitted  to  this  Court,  for  its  deci- 
sion on  the  question,  by  which  they  agreed  to  be  bound,  and 
that  the  Court  below  might  enter  judgment  accordingly. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  It  is 
contended,  on  the  part  of  the  defendants,  1.  That  the  plain- 
tiff, by  resorting  to  a  Court  whose  jurisdiction  was  limited  to 
50  dollars,  is  concluded  from  alleging  or  claiming  a  greater 
amount  of  damages.  ^ 

2.  That  having,  in  his  declaration  in  the  Justice's  Court, 
concluded  to  his  damages  of  50  dollars,  he  is  estopped  from 
claiming  more» 

We  have  already  decided,  that  the  appellee  can  recover 
a  larger  sum  on  appeal  than  he  had  recovered  in  the  Court 
below.  In  my  opinion,  the  act  extending  the  jurisdiction  *of  [  *  277  ] 
Justices  of  the  Peace,  settles  the  question.  The  nineteenth 
section  of  the  act  (sesa.  41,  ch.  94)  declares,  that  the  Court 
of  Common  Pleas,  after  it  has  possessed  itself  of  "  the  cause 
by  the  appeal,  upon  default  of  either  party,  or  upon  hearing, 
as  the  case  may  be,  shall  proceed  and  give  judgment  according 
as  the  very  right  of  tlie  case  shall  appear,  without  regard  to 
the  previous  trial  had  thereon."  This  dispenses  with  all  mat- 
ter of  form,  and  every  thing  inconsistent  with  the  mere  justice 
of  the  case  between  the  parties.  We  are  of  opinion,  there- 
fore, that  the  plaintiff  is  entitled  to  judgment  on  the  verdict 
(bund  in  the  Court  of  Common  Pleas. 
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▲LBArnr. 

coiTAif  CoMAy,  AssioircK  or  the  SitERrrr,  &c.  ogmMt 

MffRHiLL.  Merrill  and  Andersox* 

A  prwoner  in  THIS  Was  ail  action  for  the  escape  of  MerriU. 
i^d^menroh!  Comofi,  on  the  16th  of  June  1819,  recovered  judgmenl 
mined  in  a  Jos-  agatnst  MerHlly  in  a  Justice'^  Court,  under  the  act  extending 
tice'8  Court  the  jurisdiction  of  Justices  of  the  Peace,  for  52  dollars  and  58 
To  ^ex tend  ^ the  ^^"^^»  ^"  ^^^  confession  of  the  defendant,  who  filed  an  affida- 
jurMiction  of  ^*^  pufsuant  to  the  statute.  (Sesa.  41,  ch.  94,  s.  6,  7.)  An 
Justices  of  the  execution  was  afterwards  issued  on  the  judgment,'  by  virtue 
Peace,"  for  a-  of  which  M.  was  taken  and  committed  to  the  custody  of  the 
larajAmitied  s*^^"^  ^f  Madison  county,  on  the  31st  of  March,  1820,  no 
to  be  discharg-  property  of  the  defendant  being  found  on  which  to  levy  the 
ed  on  making  amount.  The  sherilf  granted  to  M.  the  liberties  of  the  gaol, 
(bth^'^a'^^**'  on  his  giving  a  bond  with  sureties,  in  the  usual  form.  On  the 
diiUt«i"by  the  ^^th  of  November,  1820,  M.  made  an  affidavit  before  a  com- 
12th  section  of  missioncr,  and  in  the  presence  of  the  under  sheriflT,  that  he  bad 
the  act  for  a  family  within  this  state,  and  that  he  was  not  a  freeholder  at 
debts'^^uT'^^he  ^^^  ^®  ^^^  judgment  was  obtained  against  him,  in  favor  of 
▼alueofiSdoU  ^m  Aor  at  any  time  afterwards,  and  that  he  had  remained  a 
I  *  278  I  *prisoner  within  the  Hberties  of  the  gaol  for  more  than  thirty 
larsj  that  he  is  days,  and  that  he  came  within  the  provisions  of  the  act  for  the 
not  a  freehold-  recovery  of  debts,  to  the  value  of  25  dollars ;  and  thereupon 

famiiv^and^hi^  '^^^  ^'^®  ^™*^  ^'  ^^^  ^^''     '^^^  plaintiff  then  took  an  ussign- 
reinamed     in  '"^nt  of  the  boud  givcn  to  the  sheriff  for  the  limits,  and  brought 
prison  for  more  his  action  thereon  for  the  escape  of  AT. 
than      thirtif      The  casc  was  submitted  to  the  Court  without  argument. 

days:  And  it 

the  a^idavit  Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
rtates  that  he  eleventh  section  of  the  act  extending  the  jurisdiction  of  Justices 
had  a  fainily  ^f  ^q  Peacc,  adopts  all  the  provisions  of  the  act,  for  the  re- 
witlioui  sa"?ng  covery  of  debts  to  the  value  of  25  dollars,  "  except  aa  ia  therein 
that  he  had  a  otherwise  directed,^  There  is  no  provision  as  to  such  a  case 
fiiiiiiy,  when  as  the  present ;  consequently,  all  the  enactments,  in  relation 
was  ^mfd"er(^  ^^  ^^^  discharge  of  the  person  of  the  debtor,  are  adopted  by 
against  him.  the  latter  act.  The  act  for  the  recovery  of  debts  to  the  value 
(a)  of  25  dollars,  (1  N.  R.  L.  394,  s.  12,)  enacts,  that  in  case  any 

such  person  having  a  family  in  the  state,  and  not  being  a  free- 
holder at  the  time  of  judgimnt  rendered  against  him,  or  at  any 
time  thereafter,  may  be  discharged,  on  making  an  affidavit,  in 
the  manner  therein  directed,  that  he  comes  within  the  pro- 
visions of  the  act. 

The  objection  to  the  affidavit  is,  that  it  does  not  state  that 
Merrill  had  a  family,  when  judgment  was  rendered  against 

(a)  Vide  Brooki  v.  French,  5  WendeWi  Rep.  570.     2  Rev.  Stat.  249. 
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him  9  but  lof^rely,  that  he  had  a  family  when  he  made  the  afB-    Albany, 
davit.     We  are  of  opinion^  that  the  affidavit  is  conformable  as  ^n|JJ|O^J^ 
well  to  the  letter  as  the  spirit  and  intention  of  the  act/   The    Dicxkkson 
legislature  never  meant  to  throw  impediments  in  the  way  of  v- 

marriage,  or  to  cpnsider  a  man  who  had  a  family  when  im-  oc**»* 
prisoned,  as  less  entitled  to  enlargement,  than  one  who  had  a 
family  when  judgment  was  rendered  c^ainst  him.  They,  un- 
doubtedly, meant  that  no  man  who  bad  a  family  when  the 
affidavit  was  made,  should  be  separated  from  his  family  for 
more  than  thirty  days ;  and  that  his  family  should  not  be 
exposed  to  sufiering  and  want,  by  being  deprived  of  the  benefit 
of  his  labor,  for  a  longer  space  tl^n  thirty  days. 

Judgment  for  Che  defendants. 


*DiCKEN80K  dgainst  Roosks  and  Richaabs.  f*279] 

THIS  was  an  action  of  assault  and  battery  and  fWse  im-     The     3i8t 

Srisonment,  tried  at  the  Warren  Circuit,  in  June,  1820,  before  '^nlfituLT 
fr.  Justice  PMt.  It  was  proved  that  the  defendants,  on  the  of  the  state, 
9th  of  December,  1818,  entered  the  plaintiff's  shop,  in  C«W-  which  ordains, 
tadl,  in  fVarren  county,  and  arrested  the  plaintiff,  locked  him  "  jJ»«taH  writs 
np  in  the  gaol  of  that  county  for  the  night,  and  on  the  next  'eedings "^  Bhall 
day  took  him  to  TVoy,  before  the  Recorder  of  that  city.  The  mn  in  the 
defendants  justified  under  a  warrant  issued  by  the  Recorder  "»«"«  o^  <*>« 
of  Tray,  in  the  usual  printed  form,  under  his  seal,  against  the  2^^'?»  ^^  ^^ 
plaintiff,  on  a  charge  of  having  received  goods  of  C  H.  of  applies  only  to 
TVojf  feloniously  stolen,  commanding  the  sheriff  or  any  con-  the  Comt  of 
stable  of  the  county  of  Warren,  to  cause  the  plaintiff  to  be  ^^^^7^'  ^^ 
brought  before  the  said  Recorder,  &c. .  The  counsel  for  the  ^^^  having 
plaintiff  objected  to  the  reading  of  this  warrant  in  evidence,  on  common  law 
the  ground  that  it  was  not  in  the  name  of  the  people  of  the  jurisdiction. 
state  of  New-  York.     The  Judge  permitted  the  warrant  to  be  .Ki!^.^?^?"'' 

1  ■  •  1  •  I  ®     *.  rrt,        1    /•      1  I  tnerelore,  wan- 

read  m  evidence,  savmg  the  exception.     The  defendants  then  ed  by  a  Justice 

read  in  evidence  another  warrant  issued  by  the  Recorder  of  of  the  Peace, 

Troy,  commanding,  &c.,  in  the  name  of  the  people  of  tlie  ®r  ^^J"*'   "?*" 

state  of  New-  York,  to  search  the  shop  of  the  plaintiff  in  C  M*a™con«erva- 

fbr  certain  stolen  goods  specified  in  the  warrant,  and  if  they  tor     of     the 

were  found,  or  any  part  of  them,  to  bring  the  body  of  the  Pf^ce,  maj  be 

plaintiff  before  the  said  Recorder,  &c.     The  jury,  under  the  ^l^l   "I  !j^ 

*,.         .  -,       -,  J,         ti»        /•        LI*     •!»•    r      name    oi    the 

direction  of  the  Judge,  found  a  verdict  for  the  plamtin,  lor  people,  or  of 
six  cents  damages,  subject  to  the  opinion  of  the  Court  on  a  rach  magw- 
case  containing  the  facts  above  stated.  trate,  and    it 

°  u  mo0t  usaally 

In  the  name  of  the  Justice. 
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ALBANY,         Z,  R.  Shepherd  for  the  plaintiflT.    He  cited,  2  ComyvkS  Dig 
Jauuarjr,  1022.  jg,^^  A.    2  Itist.  40.     Cim9titution  of  the  State,  art.  31. 

PlCKEKSOV 

V.  Weston,  contra.    He  cited,  1  Bl.  Com.  137.    2  JSwrr.  1187 

4  J5Z.  Com.  290.     2  £Z.  /?cp.  636.     5  JoAiw.  Uep.  166. 


Rogers. 


[*280]  •Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.     If 

the  warrant  issued  by  the  Recorder  of  Troy  was  a  legal  process, 
then,  it  is  conceded,  the  defendant  was  entitled  to  a  verdict. 
The  objection  is,  that  the  warrant  was  not  in  the  name  of  the 
people  of  the  state  of  New- York;  and  it  was  urged,  on  the 
argument,  that  pie  constitution  was  imperative  in  this  particu- 
lar, and  that,  therefore,  the  warrant  was  void.  The  constitution 
ordains,  ^'  that  all  writs  and  other  proceedings  shall  run  in  the 
name  of  the  people  of  the  state  of  New- York,  and  be  tested 
in  the  name  of  the  Chancellor  or  chief  Judge  of  the  Court  from 
whence  they  issue."  This  provision  obviously  extends  only  to 
the  Court  of  Chancery,  and  Courts  of  Record  having  common 
law  jurisdiction.  The  provision  was  meant  to  be  coextensive 
with  the  usage  and  practice  of  similar  Courts  in  England, 
The  Recorder  of  Troy,  having  the  powers  of  a  Judge  of  the 
Supreme  Court  in  vacation,  acted  as  a  Justice  of  the  Peace  in 
issuing  this  warrant.  It  was  a  ministerial  act,  not  one  of  a 
judicial  character.  It  was  issued  by  a  magistrate  as  conserva- 
tor of  the  peace,  and  not  as  the  act  of  a  Court.  It  is  perfecdy 
well  settled  in  England,  that  a  warrant  may  be  either  in  the 
King's  name,  or  in  the  name  of  the  Justice  himself;  and  the 
latter  is  the  most  usual.  {Hawk.  b.  2,  ch.  13,  s.  24.  2  Hale. 
113.     1  ChUty's  C.  L.  32.) 

The  words  of  the  constitution  do  not  require  the  con- 
struction contended  for ;  and  it  cannot  be  believed  that,  with 
respect  to  Justices'  warrants,  it  was  meant  to  innovate  upon 
the  law  of  the  land. 

Judgment  for  the  defendantr 
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ALBANY, 

January,  1822 

*Jackson,   ex  denu    Center  and   others,   against     ^^^^^^ 

Campbell.  Campbell. 

Where       a 

EJECTMENT  for  one  hundred  acres  of  land,  in  Victor,  in  P^[^"^  ^^^^ 
Ontario  county,  tried  before  Mr.  Justice  Van  Ness,  at  the  ^age^  wWch 
Ontario  Circuit,  in  May,  1820.  u  not  recoid- 

It  was  admitted,  at  the  trial,  that  the  common  source  of  cd,and,  after- 
title  was  in  BosweU  Murray.  ^'^adeed'fw 

The  plaintiff  produced  in  evidence,  a  mortgage  from  Ros^  the  same  pre- 
well  Murray  to  the  lessors  of  the  plaintiff,  dated  September  miaestoa&ana 
8th,  1813,  acknowledged  the  11th  of  September,  1813,  and  ^%J^^^^' 
registered  the  3d  of  February,  1815,  for  600  dollars.  The  aWecoMideral 
plaintiff  also  produced  a  bond  of  JR.  M.  to  the  lessors,  of  the  tion,  without 
same  date,  conditioned  to  pay  500  dollars,  on  or  before  the  notice,  soch 
Ist  of  July  then  next;  and  the  record  of  a  deed  from  the  l^^f^^ 
lessors  of  the  plaintiffs  to  R,  M.,  for  the  same  premises,  dated  tected  by  th<; 
the  10th  of  March,  1812,  acknowledged  by  the  grantor  on  act  concern- 
the  12th  of  August,  and  the  Uth  of  September,  1813,  and  •'^^  h^Jv^r" 
recorded  the  9th  of  October,  1813,  for  the  consideration  of  x['372,  sess 

500  dollars.  86,    eh!    82,; 

The  defendant  gave  in  evidence,  a  deed  from  Roswell  Mur-  »nd  his  deed  is 
ray  to  N.  and  m.  Campbell  for  the  same  premises,  dated  S'e^^m^gagl! 
September  the  24th,  1813,  acknowledged  April  the  4th,  1817,  although  the 
and  recorded  the  10th  of  April,  1817,  for  the  consideration  mortgage  is, 
of  1,000  dollars.  The  defendant  proved  the  payment  of  the  "^^"^^'^J^^ 
consideration  money  by  him  to  R,  M,,  and  that  R.  M.  de-  the  deed. 
clarea  at  the  time  there  were  no  incumbrances  of  any  kind  on  But  undei 
the  premises.  It  was  admitted,  that  both  the  lessors  of  the  the  fourth 
plaintiff,  and  the  defendant,  received  their  deeds  from  R.  M.,  ^^^7^,^^/^^^ 
bona  fide,  and  for  valuable  considerations.  ,v,^  deeds,  (i 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  JV.  R,  L.  869, 
of  the  Court,  on  the  above  case,  which  was  submitted  to  the  ^^^''  t^^A^\ 
Court  without  argument.  A^V  V^ord^ 

takes       prefe- 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  Ros-  '«nce,  the  act 
well  Murray  is  the  common  source  of  title ;  the  plaintiffs  <J«^»«™»«d«eds 
proved  a  mortgage  of  the  premises  to  the  lessors  of  *the  plain-  I  ^°*  J 
tiffs,  executed  by  Murray,  on  the  8th  of  September,  1813,  and  fot  recorded 
registered  the  3d  of  February,  1815.  The  defendant  pro-  '^^^^'^ 
duced  and  proved  a  deed  from  Murray  to  N.  and  M.  Camp-  fraudalent  'and 
bell,  dated  the  24th  of  September,  1813,  and  recorded  the  10th  void,  as  a- 
of  ^prtf,  1817,  for  the  premises.  The  mortgage  and  deed  are  ^f  ^J^^ 
bona  fide,  and  for  a  valuable  consideration,  and  no  notice,  ^ 'mor^gcl 

for  a  vahiable  eousideratioii.  ( < ) 
{a)  Vide  Jack$an  v.  Harrington,  6  Cow.  Bep.  186.    2  Rev.  Stat.  766. 
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ALBANY,  either  actual  or  constructive,  was  proved  to  have  been  given  to 
January,  1828.  jy;  ^nd  M.  Campbell,  when  they  took  their  deed,  of  the  exist- 
"""J^^;^^^  ence  of  the  mortage. 

V.  The  question  is,  whether  a  deed  taken  bona  fide,  and  for  a 

CufPBKu..  yaluable  consideration,  subsequent  to  a  mortgage  by  the  same 
grantor,  and  which  mortgage  is  not  registered  or  recorded 
when  the  deed  is  given,  though  it  is  registered  before  tfie  deed 
is  recorded,  takes  preference  of  the  mortgage  or  not?  ^  This 
precise  question  has  never  arisen  or  been  decided.  The  act 
concerning  deeds,  (sees,  36,  ch.  97,  s.  4.  1  JV.  R.  L,  369,) 
provides  that  every  deed  executed  after  the  first  day  of  Peftrw- 
ary,  1799,  whereby  the  right  of  any  lands  situated  in  the 
counties  therein  mentioned,  and  including  Ontario  county,  in 
which  the  premises  in  question  are  situated,  shall  be  recorded ; 
and  that  all  deeds,  after  the  first  day  of  February,  1799,  affect- 
ing any  of  those  lands,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  botha  fide  purchaser,  or  mortgagee  for 
valuable  consideration,  unless  the  same  be  recorded,  as  direct- 
ed, before  the  recording  of  the  deed  under  which  such  subse- 
quent purchaser  or  mortgagee  shall  claim. 

The  second  section  of  the  "act  concerning  mortgages," 
(sess.  36,  ch.  32.  1  N.  R.  L.  372,)  provides  for  the  registry 
of  mortgages  in  the  counties  wherein  the  lands  are  situated ; 
and  that,  in  case  of  several  mortgages  of  the  same  premises, 
the  mprtgage  which  shall  be  first  registered,  shall  have  prefe- 
rence in  all  Courts  of  law  and  equity,  according  to  the  time  of 
registry,  if  bonafide^  and  on  valuable  consideration,  provided 
that  no  mortgage  shall  defeat  the  title  of  any  bona  fide  pur- 
chaser, unless  the  same  shall  have  been  duly  registered  as 
aforesaid.  If  the  act  concerning  mortgages  stood  alone,  it 
seems  to  me  its  construction  would  have  admitted  of  no  doubt 
"  No  mortgage  shall  defeat  the  title  of  any  bona  fide  purchaser, 
[  *  283  ]  unless  the  same  shall  have  ''^been  duly  registered  as  siforesaid." 
The  obvious  and  plain  intention  of  the  statute,  is  to  give  no- 
tice, through  the  medium  of  the  county  records,  to  persons 
about  to  purchase.  If  they  search  the  records,  and  find  no 
mortgage  on  the  lands  for  which  they  are  contracting,  they 
ought  never  to  be  affected  by  any  dormant  or  concealed  mort- 
gage. If  the  purchaser,  confiding  that  there  exists  no  mort- 
gage, none  being  on  record,  parts  with  his  money,  and  takes  a 
deed,  the  statute  is  his  protection.  And  I  do  not  perceive  how 
it  is  possible  to  give  any  other  construction  to  the  mortgage 
act;  its  provisions,  in  this  respect,  are  plain,  simple,  and 
obvious. 

The  legislature  have  seen  fit  to'  establish  a  difierent  role 
where  there  are  two  or  more  deeds  of  the  same  lands,  situate 
in  the  recording  counties.  Unrecorded  deeds,  in  those  coun- 
ties, are  declared  to  be  fraudulent  and  void  only  as  regards 
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subsequent  btma  fide  purchasers,  or  mortgagees  /or  valuable     aijbany, 
consideratioDy  when  such    subsequent    deed  or  mortgage  is  ^^""•'^^y»  '^^ 
recorded  before  the  first  deed ;  thus  making  the  act  of  record-      Powell 
inir  the  test  to  determine  which  deed  shall  take  preference ;  so  ^.      v. 
that,  under  the  act  relative  to  mortgages,  a  bona  fide  deed  for    newburgh. 
valuable  consideration,  subsequent  to  an  unregistered  mortgage, 
takes  precedence  of  the  unregistered  mortgage,  without  refe- 
rence to  any  subsequent  registry  of  the  mortgage,  or  the  record- 
ing of  the  subsequent  deed ;  but  under  the  statute  concerning 
deeds,  the  one  first  recorded  takes  preference.     They  are  not 
statutes  in  pari  materia.    The  mortgage  act  is  of  ancient 
origin,  and  the  act  concerning  the  recording  of  deeds  is  of 
modern  date.     We  are  all  of  opinion,  that  these  two  statutes 
must  have  a  different  construction,  to  satisfy  the  plain  intention 
of  the  legislature. 

Judgment  for  the  defendants. 


*P0WfiLL  AND  OTHERS  OgOmst  ThE  TrUSTEES  OF  THE         [  *284  ] 

Village  of  Newburgh. 

THIS  was  a  special  action  on  the  case,  tried  at  the  Orange  where  the 
Circuit,  in  1820,  before  Mr.  Justice  Woodworth.  The  decla-  trustees  of  .m 
ration  contained  the  usual  money  counts.  The  following  facts  incorporated 
appeared  in  the  case,  which  was  agreed  to  by  the  parties,  and  were  raed^  for 
made  subject  to  the  opinion  of  the  Court.  In  May  term,  an  act  done  by 
1816,  George  Gardner  commenced  an  action  in  this  Court  t*>eni,  virtvte 
against  the  plaintiffs,  who  were  then  trustees  of  the  village  of  ^^^^  "*  ^^ 
Isewhurghy  for  illegally  and  maliciously,  as  commissioners  pf  charge  of  th^ 
streets  and  highways,  in  the  said  village,  discontinuing  a  high-  doty,  as  tru?- 
way  and  street,  and  obstructing  and  shutting  it  up,  so  as  to  tees  and  ngentp 
prevent  its  being  travelled  or  used,  to  the  great  injury  of  the  ^tion^  *incurl 
said  6.,  in  his  business  and  property,  i&c.  The  declaration  red  uecessury 
in  the  said  suit  also  charged  the  plaintiffs  with  wilfully  and  costs  aird 
maliciously  discontinuing  and  obstructing  the  highway  or  street,  aboSTheir  dem- 
and stopping  up  a  sluiceway  for  carrying  off  water,  and  turning  fence :  Held, 
the  water  into  the  store  and  house  of  the  said  G.,  to  the  great  that  they 
injury  of  the  gmin,  and  other  articles  there  deposited.  The  "«*>*  «"»>»- 
defendants  pleaded  the  general  issue,  and  on  the  trial  of  the  'of"*<M««mi)«" 
cause,  at  the  September  Circuit,  in  1817,  a  verdict  was  found  against  the 
in  their  favor,  which  the  Court,  afterwards,  confirmed  by  their  corporation,  or 
judgment.     The  plaintiffs,  though  trustees  of  the  village  when  ^^^  .^  "^^^^ 

for  the  amount  of  the  costs  and  expenses  so  paid  by  them,  (a) 
(a)  Vide  TJte  Trustees  of  J^exoberg  v.  Galatian^  4  Cow,  Rep,  840. 
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ALBANY,     the  acts  complained  of  in  that  suit  were  done,  were  out  of 
Janoary,  iMt.  ^fljc^  whcn  the  suit  was  coounenced,  new  trustees  having  been 
Powell      elected  in  their  stead.     The  plaintiffs,  as  trustees  of  the  Tillage, 
▼•  were  compelled,  by  an  act  of  the  legislature,  passed  the  25th 

^ewkvkob!  of  March,  1800,  incorporating  the  said  village,  to  take  upon 
themselves  the  duties  of  their  office,  under  a  penalty  of  20 
dollars,  on  each  of  them,  and  to  take  an  oath  for  the  faithful 
performance  of  their  trust  The  present  trustees  had  notice 
of  the  suit  brought  by  O.  against  the  plaintiffs,  and  of  the 
amount  expended  by  them  in  their  defence.  The  plaintiffi, 
in  and  about  their  defence,  expended  a  large  sum  of  money 
[  *  285  ]  over  *and  above  the  taxable  costs,  for  the  expenses  of  witness- 
es, hiring  persons  to  serve  the  subpoenas,  the  attendance  of 
witnesses,  counsel  fees,  &c.,  the  particulars  of  which  were 
stated  in  the  case.  The  plaintiffs  frequently  demanded  pay- 
ment of  the  amount  of  th^  expenses  from  the  defendants, 
and  from  their  predecessors  in  office,  but  the  payment  was 
always  refused. 

It  was  agreed,  that  if  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover,  then  judgment  should 
be  entered  against  the  defendant,  for  the  amount  to  be  ascer- 
tained by  the  Court,  as  upon  a  verdict. 

P.  Ruggles,  for  the  plaintiff.  If  the  demand  of  the  plaintiff 
be  well  founded,  he  may  recover  of  the  defendants  as  a  corpo- 
ration. (Dan/arth  v.  Schoharie  Turnpike  Co.,  12  John9, 
Rep.  227.  Dunn  v.  St.  Andrew^s  Church,  14  Johns.  Rep, 
118.  Randall  v.  Van  Vechten,  ante,  60.)  By  the  act  rela- 
tive to  the  village  of  Newburgh,  (sess.  23,  ch.  54.  2  K.  fy  R. 
ed.  212,)  the  freeholders  and  inhabitants  are  declared  a  corpo- 
ration, and  are  empowered  to  elect  trustees,  whose  duties  are 
prescribed  ;  and  they  are  to  take  an  oath  for  the  faithful  execu- 
tion of  their  trust  or  office,  and  are  subjected  to  a  penalty,  if 
they  refuse  to  act.  The  trustees  are  empowered  to  make  regu- 
lations relative  to  streets,  alleys,  and  highways,  and  draining 
and  fiHtng  them  up,  and  paving,  &c.  and  improving  the  same, 
&c.  By  the  '^  act  vesting  further  powers  in  the  trustees  of  the 
village  of  Newburgh,^^  {sess.  36,  ch.  116,  s.  1,  2,)  they  are 
vested  with  full  and  exclusive  power  to  lay  out  all  streets,  roads, 
and  highways,  and  to  shut  up,  divert,  or  discontinue  any  street, 
road,  or  highway,  within  the  village.  They  are  authorized  to 
*  act,  in  ail  respects,  as  commissioners  of  highways.  The  acts 
done  by  the  plaintiffs,  and  for  which  they  were  sued  by  Gard- 
ner, were  done  by  them,  virtuie  officii,  as  trustees,  and  for 
those  acts  they  were  justified  as  having  acted  lawfully  and  cor- 
rectly. The  question,  then,  is,  whether,  having  been  compell- 
ed to  expend  money  in  their  defence,  in  consequence  of  acts 
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done  by  them  as  trustees  and  agents  of  the  corporation  of     Albany, 
Newburgh,  the  law  does  not  raise  an  implied  assumpsit  on  ^">»*^y»  ^^ 
the  part  of  that  corporation,  to  reimburse  them  the  *amount      powell 
so  paid  ?     The  damages,  costs,  and  charges  incurred  by  an  v. 

agent,  in  the  course  of  his  management  of  the  affairs  of  his  j^^^bvrqb!! 
principal,  or  in  consequence  of  such  management,  are  to  be 
borne  by  his  principal,  where  there  is  no  fault  in  the  agent. 
(D'Arcy  v.  Lyle,  5  Binney's  /{ep.  441.  450.  3  Binney's 
Rep.  295.  3  Caines'  Rep.  226.  244.  1  Esp.  N.  P.  Rep.  1. 
Ramsay  v.  Gardner,  11  Johns.  Rep.  439.)  This  is  a  well 
established  principle  of  law  and  equity. 

A  trustee,  according  to  the  settled  rule  of  a  Court  of  Chan- 
cery, is  to  be  paid  all  his  necessary  costs  and  charges,  inde- 
pendent of  the  ordinary  taxable  costs.  (2  Ch.  Cases,  138.) 
and  the  cestui  que  trust  is  bound  to  save  the  trustee  harm- 
less, as  to  all  damages  relating  to  the  trust.  (2  P.  Wms.  455. 
2  Madd.  Ch.  132^  If  a  surety,  says  Lord  Kenyon,  in  ExhaU 
V.  Pairidge,  (8  Term  Rep.  308,)  is  compellable  to  pay  the 
debt,  and  does  pay,  he  may  maintain  an  action  against  his 
principal  for  the  money  paid,  though  he  paid  the  debt  without 
being  requested  by  his  principal.  So,  if  a  stranger's  goods 
on  the  premises  of  another,  are  distrained  for  rent  in  arrear, 
and  he  is  obliged  to  pay  the  rent  to  redeem  his  goods,  he  may 
maintain  assumpsit  against  the  lessees  for  money  paid  to  their 
use.  If  a  broker,  who  has  entered  into  a  contract  for  the  sale 
of  stock,  at  a  future  day,  by  the  authority  of  his  principal,  who, 
afterwards,  refuses  to  fulfil  the  contract,- pays  the  difference,  he 
may  maintain  a  special  action  on  the  case  against  his  principal, 
to  recover  the  amount  of  the  difference  so  paid,  though,  being 
a  voluntary  payment  by  the  broker,  he  could  not  maintain  the 
action  on  an  implied  assumpsit.  {ChUd  v.  Morley,  8  Term 
Rep.  610.) 

Betts,  contra.  There  is  no  case  where  an  agent,  sued  ex 
delicto,  for  his  acts,  though  acquitted,  has  ever  been  allowed 
to  maintain  an  action  to  be  reimbursed  his  expenses.  Gard- 
ner sued  the  plaintiffs  for  an  abuse  of  their  power  and  authori- 
ty as  trustees.  Suppose  the  plaintiffs  had  failed  in  their  de- 
fence, and  had  been  compelled  to  pay  heavy  damages  wd 
costs,  could  they  have  brought  their  action  against  the  defend- 
ants, or  the  corporation,  to  be  indemnified  ?  In  the  case  of 
D^Arcy  v.  Lyle,  the  agent  was  coerced  to  pay  money  a 
second  time,  after  he  had  paid  it  over  to  *his  principal.  It  [*^287^ 
was  not  a  case  of  costs  and  expenses  attending  the  agency.  In 
Moses  V.  Murgatroyd,  (1  Johns.  Ch.  Rep.  473.  477,)  the  Court 
would  not  allow  the  administrator  to  be  charged  with  the  costs 
l^rsonaUyi  but  no  farther  than  the  assets  of  the  intestate  in 
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ALBANY,    his  hands.     In  the  case  of  Stocking  v.  Sage y  (I  Day's  Conn 
January,  iff22.  /j^^  519,)  there  WHS  an  express  promise  by  the  principal  to 
^^^P^^i^^^  indemnify  the  agent ;  and  the  Court  said,  it  was  not  tiithin  the 
V.  statute  of  frauds,  but  might  be  proved  by  parol. 

Trustees  or      ■  '  &  r  J  f 

NXW  BURGH 

Spencer,  Cb.  J.,  delivered  the  opinion  of  the  Court.  On 
the  argument  of  the  cause,  I  confess  the  inclination  of  my 
mind  was  strongly  agdnst  the  plaintiff's  right  to  recover ;  bat 
subsequent  reflection  and  examination  has  led  me  to  a  difibrent 
conclusion. 

I  will  state  some  adjudged  cases,  that  bear  strong  analogy  to 
the  present,  and  then  deduce  some  general  rules  from  tbem. 
In  Ramsay  v.  Gardner^  (1 1  Johns.  Rep,  439,)  the  defendant, 
being  in  want  of  money,  appKed  to  the  plaintiff  to  inform 
him  how  he  should  draw  a  sum  of  money  from  a  relation  in 
Sc(^land;  it  resulted  in  the  defendant's  drawing  a  bill,  which 
^  the  plaintiff  endorsed  and  negotiated ;  the  biU  was  'returned 

fTOtested,  and  the  plaintiff  had  to  pay  SO  per  cent,  damages, 
t  was  objected  to  the  plaintiff's  recovery,  that  the  plaintiff  was 
not  authorized  to  sell  the  bill,  but  that  having  done  so,  and 
become  liable  in  damages,  it  was  his  own  fault,  and  he  ought 
to  bear  the  loss.  It  was  decided,  that  the  plaintiff  acted  as  the 
defendant's  agent  in  the  negotiation*  of  the  bill,  without  any 
expected  benefit ;  that  the  damages  were  paid  by  the  plaintiff 
as  agent ;  and  judgment  was  given  for  the  plaintiff.  In  £!r- 
haU  V.  Patridge  and  others,  (8  Term  Rep,  308,)  the  plaintiff's 
goods  happened  to  be  on  premises  chargeable  with  rent ;  they 
were  distrained  for  rent  in  arrear,  and  the  plaintiff  was  obliged 
to  pay  the  rent  to  redeem  them ;  it  was  held,  that  he  might 
maintain  an  action  for  money  paid  to  the  use  of  the  ori^nal 
lessees,  who  were  bound  by  covenant  to  pay  the  rent.  In 
Child  v.  Morley,  (8  Term  Rep.  610,)  the  plaintiff,  a  broker, 
contracted,  by  the  authority  of  the  defendant,  for  the  sale  of 
[  •  288  ]  stock  at  a  future  day ;  the  defendant  refused  to  ♦make  good 
the  bargain  by  paying  the  difference,  whereupon  the  plaintiff 
paid  the  difference,  and  brought  his  action  against  his  employ- 
er ;  it  was  decided  that  the  broker  might  recover  in  a  special 
action  on  the  case,  but  not  on  an  implied  promise,  because  be 
had  paid  the  money  voluntarily.  In  the  case  of  D'Arcy  v. 
Lyle,  (5  Binney's  Rep.  441,)  it  was  decided,  that  damages 
incurred  by  an  agent,  without  his  own  fault,  in  the  manage- 
ment of  the  principal's  affairs,  or  in  consequence  of  such  ma- 
nagement, must  be  borne  by  the  principal.  The  case  was  thus : 
The  plaintiff  went  to  Cape  Francois,  with  a  power  of  attorney 
to  demand  a  debt  of  Suckley  fy  Co.  there.  On  the  voyage, 
the  power  of  attorney  was  lost.  He  stated  this  to  S.  ^  Co. 
who  consented  to  deliver  up  the  goods  of  the  defendant ;  but 
^44 
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nefore  the  goods  were  delivered,  they  were  attached  by  the     ALBANY, 
creditors  of  &  ^  Co.     The  plaintiff  interposed  a  claim  in  ^«""»^^^  ^®tt 
behalf  of  the  defendant,  and  the  goods  were  delivered  to  the  ^^^Vo^r^t^ 
plaintitr,  by  the  decree  of  the  Chamh^  of  Justice.     The  plain-  ^ 

tiff*  then  sold  the  goods,  and  ren^tted  the  proceeds  to  the  de-  ^^^^^nr.^^ 
fondant.  The  plaintiff  was^  afterwards,  compelled,  in  an  arbi- 
trary manner,  and  by  duress,  to  let  judgment  go  against  him, 
at  the  suit  of  the  attaching  creditors,  upon  false  allegations, 
and  was  compelled  to  pay  them  their  claim.  It  was  held,  that 
the  plaintiff  might  recover  of  the  defendant,  his  principal,  the 
amount  thus  paid,  not  exceeding  the  value  of  the  defendant's 
goods.  Ch.  J.  Tilghman  expressed  his  approbation  of  the 
law,  as  laid  down  by  Heinecdus,  b.  13,  p.  269,  270,  (a)  and 
2  Ersk.  In$t.  534,  that  dsLmages  incurred  by  an  agent,  or  in 
the  course  of  the  principars  a^airs,  or  in  consequence  of  such 
management,  were  to  be  borne  by  the  principal.  It  was  ad- 
mitted, that  where  an  agent,  on  a  journey,  on  business  of  his 
principal,  was  robbed  of  his.  own  money,  the  principal  would 
not  be  answerable,  because  carrying  his  own  money  was  not 
necessarily  connected  with  the  business  of  his  principal.  So, 
if  he  received  a  wound,  the  principal  is  not  bound  to  pay 
the  expense  of  the  cure,  for  it  was  the  personal  risk  of  tlie 
agent.  The  distinction ''^appears  to  be,  between  those  cases  [*289] 
which  arise  naturally  out  of  the  agency,  and  such  as  are  casual, 
or  oblique^  not  proceeding  directly  from  the  execution  of  the 
mandate.  Upon  this  principle  stands  the  doctrine  of  contribu- 
tion towards  a  general  average ;  where  the  owner  of  a  vessel 
cuts  away  a  mast,  to  avoid  impending  ruin,  there  the  owners 
of  goods  are  personally  Uable  for  the  amount  of  contribution, 
<m  the  ground  that  the  act  was  done,  by  the  general  agent,  for 
the  safety  of  the  property.  Jn  Stocking  v.  Sage  and  others, 
(I  Day  8  Conn,  Rep,  522,)  Ch.  J.  Swift  laid  down  these  prin- 
ciples, to  which  the  other  Judges  agreed :  "  that  where  an 
agent,  acting  faithfully,  without  fault,  in  the  proper  service  of 
the  principal,  Is  subjected  to  expense,  he  ought  to  be  reimburs- 
ed. If  sued  on  a  contract  made  in  the  course  of  his  agency, 
pursuant  to  his  authority,  though  the  suit  be  without  cause,  and 
he  eventually  succeeds,  the  law  implies  that  the  principal  will 
indemnify  him,  and  refund  the  expense ;  for  this  he  can  main- 
tain an  action  of  indebitatus  assumpsit ;  and  the  proof  of 
iliese  facts  will  be  sufficient  to  warrant  the  jury  to  find  the 
promise."  These  principles  are  precisely  applicable  to  this 
^ase .  the  plaintiffs  were  sued  for  an  act  done  by  them  as  the. 

(a)  Heinec.  OffAom,  1.  .  JSlem,  Jur.  JVat,  et  Gent  lib.  1»  c.  13,  8.  349. 
Ei  vide,  Poth.  Trait,  du  Contrat  de  Mandat,  ch.  8,  8.  1,  art.  1,  s.  2,  i.  8« 
D.  68— 7S.  Domat,  B.  1,  tit.  15,  8.  2,  §  6.  Dt^.  lib.  17,  tit  2.  1  26,  tit  II. 
1.  52.  01. 
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ALBANY,    agents  and  trustees  of  the  corporation,  in  the  course  of  their 

January,  I8«.  agencj,  and  pursuant  to  authority.    They  acted  faithfully  and 

^'"cRArmkH^  without  fault,  and  are  entitled  to  recover,  for  every  thing  rea- 

▼.  sonably  and  necessarily  disbursed  in  and  about  their  defence, 

HuRCH.      ^^^  which  could  not  be  included  in  the  taxation  of  costs,  ia 

the  judgment  recovered  against  Gardner. 

Judgment  for  the  plain tifis. 


[•290]  *Chapman  against  Murch. 

.Though  in  IN  error  to  the  Court  of  Common  Pleas  of  Washington 
f"  yjt^  **^^  county.  Chapman  brought  an  action*  of  assumpsit  against 
w^^ni^  of  ^^^'ch  in  the  Court  below.  The  declaration  stated,  that  the 
the  aoundnes  defendant,  on  the  1st  of  December,  1818,  in  consideration  that 
of  a  chattel  by  the  plaintiff  would  deliver  to  the  defendant,  a  certain  horse  of 
iB^neceMMi?^*  to  ^^^  plaintiff  of  great  value,  in  exchange  for  a  certain  horse  of  the 
prove  the  war-  defendant,  the  defendant  undertook  and  promised,  that  the 
rantj,  yet  it  is  horse  of  the  defendant  was  then  and  there  sound,  &.c. ;  that 
f°*  ^T^^T^  ^^^  plaintiff,  confiding  in  the  said  promise  of  the  defendant, 
tifli  to  ^w  delivered  to  him  the  said  horse  of  the  plaintiff,  in  exchange  for 
that  the  de-  the  defendant's  horse,  &,c.  Yet  the  defendant,  &c.  fraudu- 
fendant  made  lently,  &c.  did  not  perform  or  regard  his  said  promise,  &c., 
ilr  ^**^"*^  for  that  the  horse  of  the  defendant  was  not  sound,  but,  on  the 
words ;  hot  contrary,  was  unsound,  and  had  a  certain  disease,  called  the 
any  represen-  yellow  water,  of  which  he  afterwards,  to  wit,  on  the  2d  dav 
rt^ie"  of  the  ^^^^^^'^^^y  1818,  died,  whereby,  <fec.  The  defendant  plead 
tbiM  Mid,  by  ®d  ^^^  general  issue,  and  on  the  trial  of  the  cause,  the  plaintiff 
the  defendaut,  offered  to  prove,  that  the  parties  exchanged  horses ;  that 
or  a  direct  and  the  plaintiff  let  the  defendant  have  a  horse  worth  100  dol- 
motionh  him  ^^^^^  *"  Consideration  of  which  the  defendant  let  the  plain- 
er ita  qoality  ^iff  l^^ve  another  horse,  which  the  defendant,  at  the  time,  re- 
nnd  condition,  presented  to  be  sound ;  that  the  horse  of  the  defendant,  so 
showing  hum-  delivered  to  him  in  exchange,  was  not  sound,  but  that  he  had 
rant^'war  be  ^^®  disease,  called  the  yellow  water,  which  rendered  him  use- 
anfMcient  (a)  less  and  of  no  value,  and  that  he  died  the  next  day.  The  evi- 
dence so  offered  was  objected  to  by  the  defendant's  counsel, 
and  rejected  by  the  Court,  on  the  ground,  that  this  being  an 
action  of  assumpsit  founded  on  a  warranty  of  the  soundness 
of  the  horse,  the  plaintiff,  in  order  to  entitle  himself  to  a 
recovery,  was  bound  to  prove  an  express  warrantjfy  and  that 

(a)  Duffee  v.  Mason,  8  Cotoen's  Rep.  25.  Oneida  Manufacturing  Sc- 
eiei^  V.  Lawrence y  4  lb.  440.  To  constitute  an  express  warranty,  it  is  esser-tial 
that  the  affirmation,  at  the  time,  should  be  intended  aa  a  warranty  ;  otheru'tse, 
the  afhrmation  is  merely  the  judgment  or  opinion  of  the  vender.  Sweet  v.  Col- 
gate, 20  John$,  Rep.  196. 
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the  testimony  offered  by  the  plaintiff  did  not  amount  to  such  a     ALBANY, 
warranty.     A  bill  of  exceptions  was  taken  to  the  opinion  of  ^.^^^^^^l!™, 
the  Court,  on  which  the  writ  of  error  was  brought  Chapmah 

*The  case  was  submitted  to  the  Court  without  argument,  ^j[- 
on  a  statement  of  the  points  and  authorities.  Peake^s  Evid. 
279.  (229.)  3  Esp.  N.  P.  Rep.  72.  2  E9p.  N,  P.  Rep.  [  *  291 1 
673.  3  Campb.  N.  P.  Rep.  556.  2  Bl.  Com.  451.  3  Bl. 
Cam.  166.  1  Moarey  109.  10  Johns.  Rep.  109.  2  Easty 
314.  2  Caines,  48.  1  Johns.  Rep.  274.  4  Johns.  Rep.  421. 
5  Johns.  Rep.  354. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  In  the 
various  cases  which  have  been  cited,  it  appears,  abundantly, 
that  when  the  action  is  founded  on  a  warranty  of  the  sound- 
ness of  a  chattel  sold,  a  warranty  must  be  proved ;  but  it  no- 
where appears,  that  it  is  necessary  that  the  vender  should  use 
the  express  words,  that  he  warranted  the  soundness.  If  a  man 
should  say,  on  the  sale  of  a  horse,  "  I  promise  you  the  horse  is 
sound,"  it  is  difficult  to  conceive,  that  this  is  not  a  warranty, 
and  an  express  one  too.  Peake  (on  Evid.  228)  says,  '^  in  an 
action  on  a  warranty,  the  plaintiff  must  prove  the  sale  and 
warranty."  '^  In  general,  (he  says,)  any  representation  made 
by  the  defendant  of  the  state  of  4he  thing  sold,  at  the  time  of 
the  sale,  will  amount  to  a  warranty."  He  add«,  "  but  where 
the  defendant  refers  to  any  document,  or  to  his  belief  only,  in 
such  cases  no  action  is  maintainable,  without  proof,  that  he 
knew  he  was  representing  a  falsehood."  In  every  action  on  a 
warranty,  it  must  be  shown  that  there  was  an  express  and 
direct  affirmation  of  the  quality  and  condition  of  the  thing 
sold,  as  contradistinguished  from  opinion,  &c.,  and  when  that 
is  made  out,  it  would  be  an  anomaly  to  require  that  the  word 
warratU  should  be  used.  Any  words  of  equivalent  import, 
showing  the  intention  of  the  parties,  that  there  should  be  a 
warranty,  will  suffice.  In  the  present  case,  the  plaintiff  offer- 
ed to  prove  what,  under  the  circumstances,  might  be  an  express 
warranty ;  and  that  was  for  the  consideration  of  the  jury,  un- 
der the  advice  of  the  Court.  2  CaineSy  56.  3  Term  Rep.  57. 
10  Johns.  Rep.  481. 

The  judgment  must  be  reversed,  and  a  venire  de  novo 
award<  d  to  the  Court  below. 

Judgment  reversed 
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ALBANY, 

January,  18^. 


M  %  I  THisoH    ♦Matthison,  SuERirr,  &c.  against  Forbus,  Implead 

FoKBDS.  ED  WITH  KeRK. 

Where  a  THIS  was  an  action  of  debt  brought  on  a  bail-bond  givei 
i^^^*^>  ^  '^^  to  the  plaintiff*,  as  sheriff  of  the  county  of  Madison,  on  a  writ 
arfauauchment,  aptinst  Ktm,  in  ftvor  of  Jehid  TitiUe,  in  the  Court  of  Cora- 
for  not  bring-'  Rion  Pieas.  The  cause  was  removed  by  habeas  carpus  into 
in;  in  the  body  this  Court.  The  declaration  was  in  the  usual  form.  The  de- 
puwunnTlr  a  f^^^^^^  pleaded  Mon  est/adum,  and  camperuU  ad  diem,  protU 
rule  of  Court,  foitt  pST  recofdum.  The  plaiAtiff  replied  to  the  secona  plea, 
pror.ures  a  per-  Stating  the  issuing  of  the  writ,  the  arrest  of  JT.,  the  execution 
r"  h\  ^"bttij"  ^  ^^^  bail-bond,  the  return  of  the  writ,  eepi  carpus,  &c. ; 
(on^V»is  prom-  ^^at  K,  foiled  to  appear,  4wj.  ;  that  a  rule  <rf  Court  was  served 
ise  of  indemnin  on  tiie  plaintiff  to  bring  in  the  body  of  JT.  in  twenty  days,  or 
ty,)    in     the  ghow  cause  why  an  attachment  should  not  issue  against  him  ; 

h^*^"*'''  ca^ot  ^^^^  *•  '^'^s^  ^^  appear  and  put  in  special  bail  ;  that  an  at- 
roaintoin  an  tachment  was  issued  against  the  plaintiff,  who  was  arrested 
action  on  the  t hereon,  and,  in  order  to  stay  the  proceedings  on  the  attach- 
tuil-bond;for,  ment,  he  procured  Pardon  Barnard  to  become  special  bail, 
appeara^nce,'"  and  justify,  in  the  original  action,  and  paid  the  costs  of  the 
according  *  to  attachment.  The  defendant  refoined,  denying  that  any  such 
the  condition  proceedings  were  had,  as  stated  in  the  replication,  and  that 
bond  \he  de-  ^^^  |>laintiff  had  not  been  damnified,  &c.  To  this  rejoinder 
fend.mt  may  there  WHS  spccial  dcmurrer  and  joinder.  The  general  issue  was 
piend  eompe-  tried  at  the  Madison  Circuit,  in  June,  1821,  before  Mr.  Justice 

rult  ad  diem,    y^^^  NcSS. 

^oH  pa  e ,  ^^  ^^^  ^^j^j^  ^1^^  execution  of  tlie  bail-bond  was  admitted  ; 
But,  on  be-  and  the  plaintiff  proved  the  proceedings  as  stated  in  his  repli- 
in^^  served  catiou  ;  a  judgment  in  the  original  cause,  Bfi,/a.  against  K,, 
tacinuent,  lie  r*^^"''"®^  nuUa  bona,  a  ca.  sa.  against  JST.,  returned  non  est 
should  p:iV  the  invsnius,  and  a  capias  against  i  .  Barnard,  the  special  bail, 
debt  and  costs  returned  cepi  corpus,  by  which,  according  to  the  rules  of  the 
luil^VhTrhi  ^^"'■^>  ^^  became  fixed  as  bail.  The  plaintiff  proved  the 
costs  ^'n  the  a»"o"nt  of  the  original  debt  to  Tuttle,  which,  with  interest  am' 
attnchniont,  costs,  amounted  to  159  dollars  and  85  cents.  The  defendant's 
and  then  bring  counsel  objected,  1.  That  as  special  bail  had  been  put  in,  in 
I  *  5^9^?  I  the  original  action,  by  the  plaintiffs  own  *6howing,  he  could 
ht  action  on  not  maintain  the  action  ;  2.  That  the  plaintiff  had  not  paid 
n*I^oM*iL'rthe  ^'^®  original  debt  to  TuttU,  and  if  he  had,  he  could  not  be  en- 
.i«r-ml  lift,  for  titled  to  recover  interest  on  the  judgment.  The  Judge  reserv- 
«o  iiiiirh  mo-  cd  the  poiuts,  and  a  verdict  was  found  for  the  plaintiff,  under 
iwy  pairi  |,|g  direction,  for  159  dollars  and  85  cents,  subject  to  the  opin- 

ion of  the  Court  on  a  case  containing  tlie  facts  above  stated., 
which  was  submitted  to  the  Court  without  arguuient. 
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Spencer,  Ch.  J.  delivered  the  opinion  of  the  Court.     The     ALBANY, 
defendant  must  have  judgment.     The  plaintiff's  attorney  has  J»»"ary,  1828 
mistaken  the  practice  of  the  Court.     The  plaintiff  ought  not  swartwcst 
to  have  put  in  bail ;  but  should  have  paid  the  debt  and  costs  v. 

of  the  action,  and  of  the  proceedings  on  the  attachment,  and  **^^»*- 
then  sued  on  the  bail  bond.  (1  TWcT*  Pr.  262.^  The  de- 
fendant in  the  original  action  has  appeared  to  tnat  suit,  by 
putting  in  special  bail,  by  Barnard.  It  is  true  that  the  bail 
ivas  given  at  the  instance  of  the  plaintiff;  but  that  is  immate- 
rial ;  it  is  an  appearance  according  to  the  exigency  of  the  bail-  . 
bond  ;  and  on  the  plea  of  comperuit  addiem^  as  by  the  record, 
&c.,  there  can  be  no  inquiry  who  caused  special  bail  to  be 
filed.  Whether  the  plaintiff  can  have  a  remedy  against  the 
defendant,  after  satisfying  the  original  judgment,  as  for  so  much 
paid  for  the  defendant,  is  not  a  matter  of  inquiry  here ;  but 
that,  at  all  events,  is  his  only  remedy. 

Judgment  for  the  defendant 


^isa* 


*S  WART  WO  UT  og^amsf  Payne.  [♦294] 

THIS  was  an  action  of  assumpM^  tried  at  the  Albany  Cir-  Where  a 
cuit,  in  October,  1820,  before  Mr.  Justice  Woodworth.  The  f^^®  »  P^«n 
declaration  contained  four  counts ;  the  first  count  was  for  a  a"fo^^^te 
certain  piece  of  land  of  the  plaintiff  before  sold  and  released  and  a  premL 
to  the  defendant,  d^c.  2.  (Quantum  valebat  for  the  same,  um  or  interest 
;i.  For  money  lent,  and  money  paid,  and  money  had  and  re-  ***^^®^^*^'^ 
ceived,  &c,     4.  On  an  account  stated.     Flan,  nonasaumpsiL  J^i^^forSie 

It  appeared  in  evidence,  that  the  plaintiff  and  his  wife,  by  a  renewal,  the 
deed,  bearing  date  tlie  3l8t  of  A/ay,  1817,  sold  and  conveyed  n«^.  "®*®  » 
to  the  defendant  all  his  interest  in  a  piece  of  land  in  Schodack,  ^*°^'thonffh 
and',  in  part  payment  of  th^  purchase-money,  the  defendant  a  separate  note 
gave  to  the  plaintiff  a  promissory  note,  for  400  dollars,  drawn  was  given  by 
by  TUw  Goodman,  Jun.,  dated  May  6th,  1817,  payable  to  J{;°  "^^J^ 
the  order  of  N.  J.  Viascher,  sixty  days  after  date,  endorsed  p^t  Se°antT 
by  Visscher,  and  by  T.  Goodman.  The  defendant,  at  the  cedent  debt  u 
time  he  delivered  the  note  to  the  plaintiff,  assured  him,  that  it  "<»^  thereby 
was  as  good  as  the  bank  ;  and  that  on  leaving  the  note  at  the  *^a  *^here 
bank,  he  could  get  the  money,  when  it  became  due.  Some-  a  note  so  made 
thing  was  said  about  the  defendant's  endorsing  or  warranting  in  renewal,  on 
the  note,  but  tte  witness  did  not  hear  the  plaintiff  request  tlie  ^^yJJlJJ^'" 

was  passed  by  the  defendant  to  the  plaintifT,  in  part  of  the  oonsidtsnition  for  the  sale  and  convey- 
aoee  of  land  ;  Held^  thot  the  plaintiff,  who  had  sued  the  endorser  of  ihe  note,  and  fiiiled  to  recover, 
because  of  the  asary,  might  maintain  an  action  of  asBumpiitiQ  recover  the  amoont,  on  the  origi- 
nal contract,  the  note  being  a  nullity. (a) 

(a)  Co9tet  ▼.  Dilworth,  8  Cow,  Rep,  299. 
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ALB4NV.     defendant  to  endorse  it,  but  the  defendant  said  the  note  waa 

Jauuary,  1822.  ^^ 

8vrA£TwoDT  The  plaintiff  offered  in  evidence^  the  record  of  a  judgment 
J;^  of  nonsuit,  in  an  action  brought  in  this  Court,  by  the  plainuff 
against  Visscher,  as  endorser  of  the  note  ;  and  he  offered  to 
show,  by  parol,  that  the  judgment  of  nonsuit  was  rendered  on 
the  ground  that  the  note  was  usurious.  The  admission  of  this 
evidence  was  objected  to  by  the  defendant's  counsel,  but  the 
Judge  declined  to  gjve  any  opinion,  being  related  to  the  plain- 
tiff's wife,  and  admitted  the  evidence,  reserving  the  point.  It 
appeared  from  the  record,  that  VissckeTy  the  defendant  in  that 
suit,  pleaded  several  pleas  of  usury j  on  which  issue  was  joined, 

I  ^  195]  and  the  cause  *tried  in  Odober^  1817,  when  the  plaintiff  was 
nonsuited  at  the  trial.  A  motion  was  made,  at  the  next  term, 
to  set  aside  the  nonsuit,  and  for  a  new  trial ;  and  in  May  term 
following,  the  Court  gave  judgment  for  the  defendant.  The 
attorney  for  the  plaintiff  testified,  that  the  only  point  made  in 
the  cause  was  usury,  and  that  the  evidence  showed  the  note  to 
be  usurious.  This  evidence  was  objected  to,  but  admitted,  and 
the  point  reserved.  Henry  Siark,  a  witness  for  the  plaintiff, 
testified,  that  he  sold  and  transferred  to  the  defendant,  a  note, 
in  all  respects  like  the  one  in  question,  except  the  date  and 
time  of  payment,  and  which  was  payable  on  the  1st  ot  May, 
1818 ;  that  a  few  days  thereafter,  that  note  was  taken  up,  and 
a  new  note  given,  being  the  one  in  question.  That  on  giving 
up  the  old  note,  and  taking  the  new  note,  Payne  took  from 
the  makfir  an  additional  note,  for  a  premium  for  renewing  the 
note,  the  precise  amount  of  which  the  witness  did  not  recol- 
lect, but  believed  it  to  be  15  dollars  ;  and  that  the  defendant 
afterwards  told  him  that  the  note  he  took  for  the  premium  was 
more  than  15  dollars.  That  before  the  renewal,  he  understood, 
both  from  the  defendant  and  T.  Goodman^  Jun.,  that  the  lat- 
ter was  to  give  a  premium  for  the  renewal ;  and  that  since  the 
note  was  renewed,  a  premium  had  been  given  to  the  defendant. 
The  witness  saw  the  old  note  given  up,  and  the  new  note  de- 
livered to  Payne,  and  the  premium  note,  also,  delivered  to 
him.  Some  evidence  was  given  with  a  view  to  impeach  the 
testimony  of  the  witness.  The  jury,  under  the  direction  of 
the  Judge,  found  a  verdict  for  the  plaintiff,  for  400  dollars, 
subject  to  the  opinion  of  the  Court,  on  a  case  containing  the 
above  facts. 


Foot,  for  the  plaintiff.     He  cited,  2  Johns.  Rep.  453.    4 
Term  Rep.  589.  • 


'II 


Huntington,  contra,  contended,  1.  That  the  record  of  the 
jii  !i»:nien  of  nonsuit  ought  not  to  have  been  received  in  evi- 
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dence.  PkilHpa'  Evid.  223-  234.  1  ChUty'sPl.  196.  S  Johns,     albany, 
Mep.  8.    6  Johns.  Bep.  158.    7  Johns.  Rep.  168.  Januafy,  isa. 

2.  That  the  attorney   of  the  plaintiff  ought  not  to  have  swartwovt 
*been  admitted  as  a  witness.    2  Johns.  Rep.  24.     13  Johns.  v. 
Rep.  224.                                                                                           ^^^''» 

3.  That  the  note  was  not  proved  to  be  usurious.     1  Sound,       [  *  296  ] 
295.  n.  a.  Ord.  on  Usury,  23,  24.     1  Hen.  Bl.  462. 

4.  That  the  note,  at  any  rate,  was  good  in  the  hands  of  the 
plaintiff,  and  could  have  been  recovered  by  him  against  the 
endorsers.  10  Johns.  Rep.  185.  Ord.  on  Usury^  109.  1 
Salk.  125.133,344. 

5.  That  if  the  note  was  not  usurious,  the  plaintiff  was  not 
entitled  to  recover  in  this  action,  as  there  was  no  evidence  of 
any  attempt  by  him,  to  obtain  the  money  by  demand,  or  suit, 
of  the  parties  to  the  note.  Ord.  on  Usury,  93.  Cro.  JEMz. 
25.     BuU.  N.  P.  224.     Hen.  Bl.  462. 

6.  If  any  action  was  maintainable,  it  should  have  been  an 
taction  of  deceit. 

7.  That  usury,  or  not,  was  a  question  of  £act,  and  ought  to 
have  been  left  to  the  jury.    8  Johns.  Rep.  54. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court  It 
appears  very  clearly,  that  the  plaintiff  received  from  the  de- 
fendaht  a  note  for  400  dollars,  drawn  by  Titus  Goodman, 
Jun.,  payable  to  N.  I.  Visscher,  and  endorsed  by  Visscher 
and  Titus  Goodman,  in  payment  for  lands  sold  and  conveyed 
by  the  plaintiff  and  wife,  to  the  defendant.  The  note  was  re- 
ceived as  part  of  the  consideration  money,  on  the  strong  as- 
surances of  the  defendant  that  it  was  as  good  as  the  bank,  and 
that  all  he  would  have  to  do,  would  be  to  leave  the  note  at  the 
oank,  and  receive  the  money.  If  it  shall  appear  that  the  note 
was  void  for  usury,  and  that  the  defendant  knew  it  to  be  so, 
there  can  be  no  doubt  of  the  plaintiff's  right  to  recover. 

I  do  not  consider  it  as  very  material,  whether  we  regard  as 
evidence  the  proceedings  in  the  suit  brought  on  this  note  against 
Visscher.  Had  the  defendant  been  notified  of  that  suit  and 
required  to  attend  the  trial,  and  furnish  evidence  to  enable  the 
plaintiff  to  recover,  I  should  have  considered  that  trial  as  con- 
clusive upon  his  rights  ;  (1  Johns.  Rep.  517.  6  Johns.  Rep. 
158.  7  Johns,  Rep.  168.  Phillip's  Ev.  227  ;)  but  the  de- 
fendant had  n )  notice  of  the  suit,  and  cannot  be  concluded 
*by  it.     The  single  question   then  is,  whether  the  note  was  *"297J 

proved  to  be  usurious,  on  this  trial  ? 

It  appeared,  liy  the  evidence  of  H.  Stark,  that  the  defend- 
ant received  this  note,  which  he  passed  to  the  plaintiff,  in 
renewal  of  a  former  note,  in  all  respects  similar  to  this,  except 
the  date,  and  that  on  giving  up  the  first  note,  and  taking  the 
note  in  question,  the  defendant  exacted  and  took  from  T. 
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ALBANY,  GwdmaUy  Jun^j  an  additional  note,  for  a  premium  for  renew 
jBBmry,j^^  jng  the  first  note,  the  preclie  amount  of  which  the  witness  did 
not  know,  but  he  thought  it  to  be  15  dollars  ;  and  that  the  de- 
fendant, after  the  renewal,  told  the  witness  that  the  note  h« 
took  for  the  premium  was  for  more  than  1 5  dollars.  The  wil» 
ness  saw  the  old  note  given  up,  and  the  new  note  taken,  and 
the  premium  note  delivered. 

An  ineffectual  attempt  was  made  to  impeach  the  testimony 
of  Starky  but  it  was  wholly  unavailing. 

The  first  note  is  not  shown  to  be  usurious,  and  we  roust^ 
therefore,  consider  that  as  a  bona  fide  security,  and  a  bona 
fide  debt  due  fjrom  the  parties  on  it,  to  the  defendant.  The 
amount  of  the  argument  on  the  part  of  the  defendant  is,  that 
the  subsequent  usury  in  taking  the  new  note,  did  not  affect  or 
destroy  the  antecedent  debt,  which  was  free  from  usury.  This 
is  undoubtedly  true,  and  Gray  v.  Fowler^  (1  H.  BL  462,) 
and  1  iSotmd.  295  a.  and  the  authorities  there  cited,  fully  main- 
tain the  position.  But  it  is  equally  certmn,  that  if,  in  receiving 
the  new  security,  a  rate  of  interest  above  seosn  per  cent  was 
received  for  forbearance,  the  new  securities  are  void  by  the 
statute ;  and  in  this  view,  it  is  immaterial  whether  the  illegal 
interest  was  reserved,  and  made  payable  by  a  distinct  note,  or 
was  incorporated  into  one  note.  They  are  considered  as  one 
assurance,  and  are  all  void,  into  whose  hands  soever  the/  may 
come.     (I  Saund.  295.  a.) 

The  note  being  a  nullity,  according  to  the  case  of  Markle  v. 
Hatfield,  (2  Johns.  Rep,  455,)  the  plaintiff  had  a  right  to  sue 
on  the  original  contract. 

Judgment  for  the  plaintiff. 


f  *298  J  *CoATS  against  Stewart,  Sheriff,  &c. 

Whore  a  THIS  was  an  action  on  the  case.  The  declaration  stated, 
ibe"*^  ro  *rtv  *^^^ '"  December,  1817,  Asa  Knight  recovered  a  judgment  in 
oHhe  plainiijr  the  Couft  of  Common  Picas,  in  the  county  of  Cortland y  against 
on  an  execu-  one  Ephraim  Eddy,  for  6,000  dollars  of  debt,  dtc.  That  in 
iV»»,  for  a  Septembery  1818,  Henry  L.  Porter  recovered  a  judgment  in 
thmils  diie*"on  ^'^^  saiiic  Court  against  the  said  Eddy,  for  72  dollars  and  28 
the  execution,  ccnts,  damages,  on  which  judgment  Porter^  afterwards  sued 

ifiu  executes  a 

onvcyance  to  the  porchaiter,  without  receiving  from  him  the  tnrplas  money,  (though  reqoested 
y  the  plaintifi'  not  to  give  a  deed,  until  he  ha'  received  the  money,)  contrary  to  hia  duty  oa  sho* 
iff,  an  action  an  the  ease  will  lie  against  hinr ,  at  the  aait  of  the  plaintiff. 
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oui  a  writ  of  fieri  facias,  which  was  delivered  to  the  defend-  Albany, 
ant,  as  slteriff  of  the  county  of  C,  who,  by  virtue  thereof,  ^anuwy^^a. 
levied  on  certain  lands  and  tenements  of  Eddy,  describing 
them ;  and  exposed  them  to  sale  at  public  auction,  on  the  20th 
of  FAruary,  1819,  when  the  plaintiff  became  the  purchaser 
thereof,  as  the  highest  bidder,  and  received  a  deed  from  the 
sheriff,  dated  the  14th  of  April,  1819,  for  the  premises,  by 
which  the  plaintiff  became  entitled  to  all  the  right,  title,  and 
interest  of  the  said  Eddy,  in  the  premises  so  sold.  That 
Kmght  siied  out  ^  fieri  facias  on  his  judgment  against  Eddy, 
which  was  delivered  to  the  defendant,  as  sheriff  of  the  county, 
who  exposed  the  same  premises  to  sale  at  public  auction,  on 
the  30th  o£  April,  181 9,  at  which  sale,  one  JorKts  Stiles  be- 
came the  purchaser,  as  the  highest  bidder,  for  500  dollars ;  and 
the  plaintiff  averred,  that  at  the  time  the  premises  were  so 
sold,  on  the  last  mentioned  execution,  there  remained  due,  and 
unpaid  thereon,  the  sum  of  9  dollars  and  68  cents,  and  no 
more ;  leaving  of  the  sum  so  bid  by  the  said  /.  Stiles,  the  sum 
of  490  dollars  and  32  cents,  over  and  above  the  sum  due  on 
the  last  mentioned  execution,  which  sum  of  490  dollars  and 
32  cents,,  the  plaintiff  was  entitled  to  have  and  receive  of  the 
defendant,  by  virtue-of  the  said  deed  and  conveyance  to  him. 
That  the  plaintiff,  at  the  time,  informed  the  defendant  of  his 
right  to  the  said  sum  of  490  dollars  and  32  cents,  and  forbade 
the  defendant  to  execute  a  conveyance  of  the  premises  to 
the  said  Stiles,  until  he  should  pay  *to  the  defendant  the  |  *  2C9  ] 
said  sum  of  490  dollars  and  32  cents  ;  yet  the  defendant,  well 
knowing  the  premises,  and  not  regarding  his  duty  as  sheriff,  as 
aforesaid,  bnt  contriving  <&c.,  to  injure  the  plaintiff,  and  to  de- 
prive him  of  the  said  490  dollars  and  32  cents,  did,  as  sheriff, 
on  the  30th  of  April,  1819,  make,  execute,  and  deliver,  to  the 
said  Jonas  Stiles,  a  conveyance,  &c,,  of  the  above  described 
premises,  without  receix''ing  from  the  said  /.  S.  the  said  sum  of  490 
dollars  and  32  cents,  <fec.,  by  reason  whereof,  &c.,  the  plain- 
tiff has  been  greatly  injured  and  deprived  of  the  said  490  dol- 
lars and  32  cents,  which  is  wholly  unpaid,  and  is  likely  to  lose 
the  same,  to  the  damage  of  the  plaintiff,  &c. 

There  was  a  general  demurrer  to  the  declaration  and  join- 
der ;  and  the  same  was  submitted  to  the  Court,  without  argu- 
ment. 

Per  Curiam,  We  are  of  opinion  that  this  action  is  main- 
tainable. Had  the  defendant  received  and  retained  the  over- 
plus money,  the  facts  shown  by  the  plaintiff  would  entitle 
him  to  it ;  for  he  was  the  assignee  of  Eddy  by  operation  of 
law.  (3  Caines'  Rep.  84.)  If  the  defendant  had  done  his 
duty,  and  brought  the  overplus  money  into  Court,  to  abide 
their  order,  it  would,  upon  the  facts  set  out  in  the  plaintiff's 
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ALBANY,     declaration,  have  been  ordered  to  be  paid  to  the  piaintiflf.     Os 

January,  iKJ.  ^|jjg  demurrer,  we  must  take  the  fact  to  be,  that  the  defend- 

^JJ^JJI^'^T^J^.  ant  never  received  the  surplus  money  ;  but  that,  to  deprive 

BVRv        the  plaintift*  of  it,  he  gave  a  deed  to  Utiles,  without  requiring 

WiiD.       payment. 

We  perceive  no  ground  for  saying,  that  a  Court  of  law  is 
not  competent  to  afford  ample  redress ;  for  the  injury  com- 
plained of  here,  is  an  injury  accompanied  with  damage.  (6 
Johns.  Rep.  162.  13  Johns.  Rep.  206.)  If  the  defendant 
could  show  that  he  received  the  overplus  money,  and  was  ready 
to  bring  it  into  Court,  or  to  pay  it  over,  it  might  defeat  the 
plaintiff's  action.  A  special  action  on  the  case  is  the  only 
remedy.  (1  ChUty's  PL  133.)  Assunqmi  for  money  had 
and  received  to  the  plaintiff's  use,  would  not  lie,  if  the  defendr 
ant  never  received  the  money,  and  the  declaration  alleges  that 
he  did  not.  (7  Johns.  Rep.  306.^ 
[  •  300  ]  •There  must  be  judgment  for  tne  piaintiflf,  with  leave  to  the 

defendant  to  amend,  on  payment  of  costs. 

Judgment  for  the  plaintiff. 


The  President,  Directors,  and  Company  of  thk 
.Bank  of  Auburn  against  Weed  and  Aiken. 

Any  matter  THIS  was  an  action  of  CLSSunqpsit.  The  declaration  con* 
^h*  h^^^denlei  ^^^^^  ^^^  counts :  the  first  count  was  against  the  defendants, 
what  the  plain-  ^  endorsers  of  a  promissory  note,  dated  the  7th  of  February ^ 
tiflfM  bound  to  1820,  made  by  E.  Throop,  for  12,385  dollars,  payable  six- 
prove,  in  the  ty-three  days  after  date,  to  the  defendants,  or  their  order,  and 
o"the"wnCTai  endorsed  by  them.  The  second  count  was  for  money  lent, 
issue,  or  be  money  paid,  d^c.  and  money  had  and  received  to  the  use  of  the 
nonsuited,  plaintiffs.  The  defendants  pleaded,  1.  Non  assumpsit ;  2. 
"""^IT  ^  ^  ^"  ^^^  ^^^^  ^^^  President,  Directors,  and  Company  of  the  Bank 
ciaSy.      "^  ^f  Auburn  are  not  a  body  politic  or  corporate,  and  have  not 

In  a  suit  by  a  right,  by  the  laws  of  the  land,  to  sue  as  such ;  with  a  verification. 
corporation.  There  was  a  special  demurrer  to  the  second  plea,  because  the 
)ic/'*^rpora-  P'^*^  amounted  to  the  general  issue,  and,  therefore,  ought  to 
tion,  is  bad,  have  been  pleaded  specially. 

on  special  de- 

mo'm?  *"  to      J^^^j  *»  support  of  the  demurrer,  said,  that  this  was  the 
the^"  ^neral  ^^^  ^^^^  ^^'^  question  had  come  before  this  Court ;  and  he 

i««ue.(«)  ^^^  yy^  ^^^^^  ^  JSTihlo,  6  WendeW»  Rep.  2S6.     Hartford  Bank  v.  Mor^ 

relly  1  Ibid.  87.     Wood  t.  Jefferson  County  Bank,  9  Cowen,  194.     Bank 
of  UtUa,  T.  SmaiUy,  2  Cawen^  770. 
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believed  no  case  could  be  found  since  the  22  Edward  IV.  34,     Albany, 
(1482)  in  which  it  had  been  decided  that  this  was  a  good  plea  ^,^^^^[*J^ 
in  bar.     Sergeant  WUliamSy  it  is  true,  in  a  note  to  1  Saund.  barx  or  xu 
348,  a.  b.  n.  2,  says,  the  defendant  can  only  plead  nvl  tiel  cars        ■^^" 
poraiion  in  bar  to  an  action  by  a  corporation,  and  he  cites  the       Weed. 
Year  Book,  22  Edw.  IV.  34,  and  Bra.  73  Misnomer.    Bro. 
402,  Brief.    In  N&rris  v.  Stape,  {Hob.  211.  14  Jac.  I.)  and 
in  Henriques  v.  7%e  Duich  West  India  Company,  (2  JLd. 
Raym.  1532.  1535,)  it  was  held,  that  where  the  generm  issue 
is  pleaded,  the  plaintiflTs  must  *prove  that  they  are  a  corpora-       [*301  ] 
tion.     (1  Kyd  on  Corp.  292.)     In  Jackson,  ex  dem.  The 
Union  Academy,  v.  Plurhbe,  (8  Johns.  Rep.  278,)  this  Court 
considered  it  as  settled,  that  where  a  corporation  sues  on  a 
contract,  or  in  ejectment,  they  must,  under  the  general  issue, 
prove  that  they  are  a  corporation.     Now  if  the  plaintiff  is 
bound  to^prove  any  fact,  affirmatively,  at  the  trial,  any  matter 
of  defence  which  goes  to  a  denial  of  that  fact,  must  be  given 
in  evidence  under  the  general  issue ;  (1  Chiity's  PL  497, 
498 ;)  and  if  it  is  pleaded  specially,  Chitty  says,  it  is  good 
cause  of  demurrer,  as  amounting  to  the  general  issue.     In  the 
case  of  Kennedy  v.  Strong,  (10  Johns.  Rep.  289,)  this  prin- 
ciple was  fullv  recognised  by  this  Court,  and  is  decisive  of  the 
present  question. 

Lynch  and  Butler,  contra.  In  the  late  case  of  the  Bank  • 
of  Auburn  \.  Aiken  and  Weed,  (18  Johns.  Rep.  137,)  the 
defendants  pleaded  that  the  plaintiffs  were  not  a  corporation, 
and  the  Court  admitted  the  right  of  the  defendants  to  plead 
such  a  plea  in  bar  ;  and  it  has  been  recognised  ever  since  the 
22  Edw.  IV.  as  a  good  plea.  (L  Sound.  340,  b.)  Chitty 
{PI.  474)  says,  the  defendant  is  at  liberty  to  plead  any  mat- 
ter which  does  not  amount  to  the  general  issue,  and  which 
admits  that  in  fact  a  contract  was  made  ;  but  insists  that  it 
was  void,  or  voidable,  or  matter  that  goes  in  discharge  of  the 
action.  Thus,  the  defendant  may  plead  specially  that  the 
plaintiff  is  an  alien  enemy,  or  he  may  give  it  in  evidence  under 
the  general  issue.  Now,  although  it  may  be  thought  better, 
that  the  objection  should  be  made  under  the  general  issue,  yet 
it  is  nowhere  decided,  that  the  defendant  may  not,  if  he  thinks 
proper,  plead  it  specially. 

Cody,  in  reply.  Such  a  plea  as  this,  though  it  may  be 
found  in  the  ancient  history  of  the  law,  has  not  been  put  in, 
for  more  than  three  hundred  years;  and  the  rule  has  been 
long  and  well  established,  that  any  matter  of  defence  which 
denies  what  the  plaintiff,  on  the  general  issue,  would  be  bound 
to  prove,  ought  to  be  given  in  evidence  under  the  general 
issue.     (1  ChUty  on  PI.  467.  497.)     The  *act  under  which       [  *302] 
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ALBAKY,    the  plaintiffs  were  incorporated,  being  a  public  law,  it  was  Dot 

January,  1821.  necessaiy  for  them  to  aver  in  their  declaratioD,  that  they  were 

Bavk^ot^'  a  corporation ;  though,  on  the  general  issue,  they  must  prove 

BUR*       ibat  fact,  at  the  trial.     {JhUckess  Mamtfaciuring  Co.    v. 

Y,'l^j,^       Davis.     14  John».  Bep.  938.)     The  defendant  ought  not  to 

be  allowed  to  plead  specially,  what  the  plaintiff  must  prove  at 

the  trial,  or  be  nonsuited.    It  is  not  pleading  a  fact  by  waj  of 

defence,  which  the  defendant  must  prove,  but  a  mere  negation 

of  a  fact  which  the  plaintiff  must  prove.     10  Johns.  Rep^  289. 

7  Term  Bqp.  396.    8  Cranch,  30. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This 
case  was  before  us  on  a  former  occsston,  on  a  motion  to  set 
aside  an  inquest.  To  this  plea  the  plaintii&  had  replied,  that 
the  plaintiffs  were  a  body  politic  and  corporate,  and  ha've  a 
right  to  sue  ;  the  defendants  demurred  to  the  repli^Uon.  The 
plaintiffs,  not  regarding  the  demurrer,  took  an  inqbest ;  and 
we  set  aside  the  inquest,  on  the  ground,  that  we  could  not  say 
that  the  defendants  had  no  right  to  plead  such  a  plea.  We 
held  the  replication  to  be  bad ;  and  therefore  the  demurrer  was 
not  frivolous,  or  for  delay;  and  we  granted  the  motion,  giving 
the  plaintitls  leave  to  amend  the  replication.  The  question 
now  argued,  was  then  incidentally  touched  on,  but  the  motion 
was  decided  on  the  point  of  practice ;  and  the  Court  did  not 
examine  the  question  now  presented. 

This  is  the  test  whether  a  plea  in  bar  is  bad  as  amounting 
to  the  general  issue :  Any  matter  of  defence,  which  denies 
what  the  plaintiff,  on  the  general  issue,  would  be  bound  to 
prove,  may,  and  ought  to  be  given  in  evidence,  under  the 
general  issue  ;  and  a  plea  setting  up,  negatively,  such  facts,  is 
bad  on  special  demurrer :  But  any  ground  of  defence  which 
admits  the  facts  alleged  in  the  declaration,  but  avoids  the  action, 
by  ntatter  which  the  plaintiff  would  not  be  bound  to  prove  or  dis- 
pute, in  the  first  instance,  on  the  general  issue,  may  be  specially 
pleaded.  (1  CAt%,  497.  1  Tidd's  Pr.  599,  600.)  Where 
the  defence  consists  of  matter  of  fact,  and  the  general  issue 
may,  it  ought  to  be  pleaded,  it  being,  in  such  case,  a  good 
[  *  303  ]  cause  of  ^demurrer,  that  the  plea  amounts  to  the  general  issue. 
In  Huasey  v.  Jacob,  (1  Lord  Baym.  87,)  the  Court  allow^ed 
the  statute  of  gaming  to  be  pleaded,  in  an  action  on  a  bill  of  ex- 
change ;  but  the  case  is  within  the  distinction  already  mentioned. 

It  has  been  decided,  (8  Johns,  Bep.  378.  14  Johns.  Bep. 
244.  Hob.  2\\,and2  Lord  Baym.  15i25,)  that  the  plaintiffs 
are  bound  to  prove,  as  part  of  their  title,  that  they  are  a  cor- 
poration.  This  plea,  then,  is  expressly  against  the  rule ;  for 
the  defendants  attempt  to  put  in  issue,  by  a  special  plea,  part 
of  the  plaintiffs'  title  to  recover,  and  a  fact  which  the  plaintifls 
must  prove,  in  the  first  instance. 
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There  is  no  doubt,  that,  anciently,  it  was  admissible  to     Albany, 
plead  nal  tiel  corporation  in  bar.    Kyd,  (on  Corp.  p.  284,)  (^^^^^^^ 
recognises  that  such  was  the  practice,  and  he  refers  to  44     stilwkli, 
AssiteSy  pi.  9,  and  Bro.  Corp.  44.     In  1  Saund.  340,  b.  n.  v. 

2,  the  same  thing  is  spoken  of,  and  the  same  cases  are  re- 
ferred to. 

The  language  of  this  Court,  in  Kennedy  v.  Strongs  (10 
John».  Rep.  §91,)  is  quite  applicable  here.  In  that  case, 
there  was  a  special  plea,  in  an  action  of  trover,  and  we  held 
the  plea  to  be  bad,  on  a  special  demurrer,  as  it  amounted  to 
the  general  issue.  It  was  observed  that,  "  though  the  old 
books  contain  numerous  precedents  of  special  pleas  in  trover, 
they  are  deservedly  dii^ountenanced  in  modern  times,  as  lead- 
ing to  unnecessary  expense  and  trouble^me  prolixity." 

Though  there  are  precedents  of  the  plea,  "of  no  corpora- 
tion," yet  it  is  opposed  to  the  principles  of  good  pleading  in- 
modern  times,  and  ought  not  to  be  allowed. 

Judgment  for  the  plaintiffs. 


*Stilwell  and  Wife   against  Mills,    impleaded       [*304  | 

WITH    OTHERS. 

TITIS  was  an  action  of  debt  on  a  bond  given  by  the  de-  AVTiereon  tht 
fendants,  on  the  appointment  of  Mills  and  Ludington,  as  nppomtmeiKor 
guardians  of  the  wife  of  the  plaintiff,  when  she  was  a  feme  "^^^nfynt"  i!v 
sole.  She  was  the  daughter  of  Z^.,  and  being  about  fiAcen  the  Hurrogatp, 
years  of  age,  th^  Surrogate  of  Onondaga,  on  the  6th  of  n  bond  wUIj 
December,  1813,  appointed  L,  and  M.  as  her  guardians,  pur-  f**'^*"®^  »^  '-'- 
suant  to  the  statute.  The  bond  was  for  1 ,000  dollars,  con- ^^  th^  gt.;,,,'^^ 
clltioned,  that  L.  and  7I£  should,  in  all  things,  duly  discharge  for  the  fiiithfui 
their  duties  as  guardians  of  the  infant,  and  render  a  just  and  perfoimoncf  oi 
true  account  of  such  guardianship,  before  any  Court  having  ^^?  ^Tnd  'to 
cognizance  thereof,  when  thereunto  required.  The  plaintiffs  render  an  ue- 
were  married  in  November^  1815.  The  declaration  alleged  count,  &c.  un 
that  the  plaintiffs,  afterwards,  demanded  of  L.  and  M.  an  ac-  «*^'**»°  »*  *""* 
count  of  their  guardianship,  and  of  the  property  of  the  wife,  in  maintained  on 
their  hands,  which  they  refused  to  render,  &c.  the  bond,  until 

There  was  a  demurrer  to  the  declaration,  and  joinder  in  de-  {J"«  guardinu* 
murrer,  which  was  submitted  to  the  Court,  without  argument.  ^^^^  ^accoui.I 

in  the  Coan  of 

Per  Curiarn.     It  does  not  appear  that  the  accounts  of  the  Chancery,   lo 
guardianship  have  been  settled  by  the  parties,  or  that  any  pro-  J^^iJ^^^ata 

■ocb  a  tmsty  exclosively  belongi^ 
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ALBANY,  ceedings  have  been  had  before  the  Chancdior,  roquinng  ao 
joiiuary,^8».,  account  of  the  guardians.  Until  the  accounts  are  thus  settled, 
an  action  cannot  be  sustained  on  the  bond.  A  guardianship 
is  a  trust,  and  it  peculiarly  and  exclusively  belongs  to. the 
Chancellor.  (1  Madd.  Ch*  269,  and  the  cases  there  cited.) 
A  guardian  must  first  be  called  to  account,  before  the  siuety 
is  liable.     1  Johns.  Ch.  Rep,  607. 

The  Chancellor  is  authorized  to  make  allowances  to  the 
guardian,  and  that  Court  has  every  facility  for  finally  adjusting 
the  trust ;  whereas,  in  a  Court  of  common  law,  it  would  be 
extremely  unfit  to  submit  the  accounts  to  the  decision  of  a  jury 
or  referees.  The  true  effect  of  the  condition  of  the  bond,  is 
[  *  305  ]  to  render  an  account  in  the  Court  of  Chancery  ;  *and  as  this 
has  not  been  required,  the  condition  of  the  bond  is  not  violated. 

Judgment  for  the  defendant. 


Hawkins  against  Stark. 

B,  received  ASSUMPSIT  for  money  had  and  received  to  the  use  of 
from  s.  eight  the  plaintiff.  Pica,  non  assumpsit,  with  notice  of  special 
doubloons  of  matter  to  be  given  in  evidence  at  the  trial.  The  cause  was 
?alui  of  122  ^"<5^  ^^  ^^^  Albany  Circuit,  in  October,  1820,  before  Mr. 
doUan,  which  Justice  Woodworth. 

he  afterwards  John  Bishop  testified,  that  he  purchased  oxen  of  the  plain- 
^^h*  *^d  ^ed  ^^^'  ^^^  Morris  Baker,  belonging  to  the  society  of  New  Le- 
that  mm  on  banon  Shakers,  and  gave  the  plamtiff  his  note  for  250  dollars, 
thenoteof  £.,  That  in  1819,  he  had  the  check  of  Mr.  Hillhouse,  for  125 
to  hiip.     H.y  dollars,  jind  told  the  defendant  he  was  going  to  get  the  money 

urwird*^*  re-  ^^^  ^^^  '^  ^^  ^^^  Shakers,  in  a  week  or  two.  The  defendant 
turned  '  the  asked  the  witness  to  lend  him  the  check,  or  the  money,  until 
doubloons  to  he  Wanted  it,  and  the  witness,  accordingly,  let  the  defendant 
j?'»  "  ^"^^  have  it,  and  when  called  on  for  the  money,  he  paid  to  the  wit- 
\*  rtk  ?22  doU  '^^ss  eight  doubloons,  which  he  represented  to  be  of  the  value 
Ian,  and  B.  of  122  dollars,  and  3  dollars  in  a  bill.  That  he  carried  the 
took       them  rnonev  to  the  plaintiff,  who  received  the  gold  and  the  bill,  and 

back,  and  re-  "^  *  ° 

tnrned  them  to  8,^  who  received  them,  and  promised  to  have  them  exchanged,  and  pay  to  B.  tlie 
122  dollars,  in  othernioney.  B,  became  insolvent,  and  in  a  settlement  of  accounts  with  S.^  he 
vras  credited  the  122  dollars  :  Heldf  that  an  action  for  money  had  and  received  at  the  suit  of  JS 
.igiiiiist  S.f  woald  not  lie,  to  recover  back  the  value  of  the  doubkwDs  ;  as  the  property  in  ihem 
liuJ,  by  the  redelivery  to  B,,  become  transferred  to  him,  and  the  payment  on  the  note,  by  hit 
nkm^  them  back,  virtually  rescinded,  (a) 

(a)  Vide  Manahan  t.  Gibbons,  ante,  page  109,  and  the  cases  there  cited. 
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endorsed  the  sutn  of  125  dollars  on  his  note.     That  about  ten     ALBANY, 
days,  or  a  fortnight  afterwards,  one  P,,  a  member  of  the  same  '"^"ary,  irar^ 
society,  brought  back  the  gold  to  the  witness,  saying  it  was  ^IJIwrisT 
light,  and  not  worth  122  dollars.     The  defendant,  who  hap-  v. 

pencd  to  be  passing  the  house  of  the  witness,  at  the  time,  on  'auk. 
being  told  that  the  Shakers  had  sent  back  the  gold,  because  it 
was  light,  said,  that  he  had  not  the  money  with  him  to  ex- 
change it,  but  that  if  the  witness  would  bring  the  gold  to  him, 
he  would  give  the  witness  good  money  for  it.  In  a  day  or 
two  afterwards,  the  witness  carried  the  gold  to  the  defendant 
to  be  exchanged,  when  the  defendant  said  that  he  had  no 
money,  but  should  go  to  New-York^  in  a  day  or  two,  where 
he  could  *pass  the  gold  without  any  loss  upon  it,  and,  on  his  [*306  J 
return,  would  give  the  witness  other  money  for  it.  The  wit- 
ness, thereupon,  left  the  gold  with  the  defendant.  Some  days 
afterwards,  the  .witness  and  Baker  called  on  the  defendant, 
who  said,  that  he  had  sent  the  gold  to  New-  York  to  be  ex- 
changed. The  witness  said,  that  he  had  often  told  the  defend- 
ant that  the  money  belonged  to  the  plaintiflf.  Objections  were 
made  to  the  testimony  of  Biskop,  and  evidence  was  given  to 
impeach  his  character,  which  was  repelled  by  the  testimony  of 
other  witnesses.  He  became  insolvent  in  the  spring  of  1820, 
and  in  the  inventory  of  his  debts,  stated  200  dollars  as  due  to 
the  Shakers,  and  50  dollars  to  the  defendant. 

Isaac  Chase,  a  witness  for  the  defendant,  testified,  that  in  a 
settlement  of  accounts,  during  the  last  winter,  between  Bishop 
and  the  defendant,  B.  was  allowed  a  credit  for  122  dollars,  for 
the  gold  returned  by  him  to  the  defendant,  and  there  was,  be- 
sides, a  balance  due  to  the  defendant,  from  him,  of  102  dollars. 
That  the  gold  was  called  Shaker  money.  An  objection  was 
made  to  the  action,  on  the  ground,  that  the  society,  or  family 
of  ShakerSy  held  all  their  property  in  common ;  and  it  was 
proved,  that  the  plaintiff,  who  was  called  the  dealing  man, 
transacted  all  the  business  of  the  society  with  the  rest  of  the 
world,  and  that  Baker  tt^as  the  home  man,  who  transacted  their 
business  at  home. 

The  Judge  charged  the  jury,  that  the  action  was  properly 
brought  in  the  name  of  the  plaintifT.  That  from  the  testimony, 
the  defendant  received  the  plaintiff's  money,  and  was  answera- 
ble to  him  for  it,  and  had  no  right  to  apply  the  money  to  the 
credit  of  Bishop,  in  a  settlement  of  accounts  with  him.  That 
B.,  although  somewhat  impeached  in  character,  stood  corrobo- 
rated, in  all  the  material  facts  he  had  stated,  by  other  witnesses, 
who  had  related  the  same  paKs  of  the  transaction.  The  jury, 
accordingly,  found  a  verdict  for  the  plaintifl'  for  130  dollars, 
and  5  cents,  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 
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ALBANY,       *  Cheever,  for  the  defendant,  contended,  1 .  That  althoagli  an 
Januafy,^8^.  action  might  He  in  tht  name  of  the  plaintiff  on  the  •note ;  yet, 
when  the  money  was  paid  by  the  defendant,  it  became  the 
property  of  the  family,  or  society  of  Shakers,  who,  holding  it 
in  common,  should  have  been  all  joined. 

2.  That  the  gold  having  been  returned  to  Bishopy  who  con- 
sented to  take  it  back,  the  property  in  it  reverted  to  Bishop, 
and  was  at  his  absolute  disposal. 

3.  That  when  the  defendant  received  back  the  gold  from  B 
he  became  dccountable  to  him  alone  for  the  amount,  and  had 
a  right  to  apply  it  to  his  credit  in  the  settlement  of  the  account. 
2  Johns.  Rep.  549.    6  Term  Bep.  53. 

4.  That  the  Judge  misdirected  the  jury. 

Van  Vechten,  contra. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  When  the 
plaintiff  received  the  doubloons,  in  part  pajTnent  of  the  note, 
they  weje  undoubtedly  his  money.  But  after  he  returned  thera 
to  Bishop,  from  whom  he  received  them,  and  Bishop  had 
agreed  to  take  them  back,  the  property  of  the  plaintiff  in  those 
gold  pieces  was  transferred  to  -B.,and  the  payment  on  the  note 
was  virtually  rescinded.  By  sending  the  doubloons  back,  the 
plaintiff  elected  not  to  consider  them  as  his  money.  By  ac- 
cepting them  when  returned,  J5.  made  them  his  own,  and  vir- 
tually agreed  to  stand  indebted  to  the  plaintiff,  as  though  no 
doubloons  had  been  passed  between  them.  B.  had,  then,  a 
right  to  dispose  of  the  gold  as  he  pleased.  It  was  his  own 
money.  And  the  plaintiff  had  a  right  of  action  against  him 
for  the  whole  amount  of  the  note.  There  appears  to  be 
no  privity,  nor  contract,  express  or  hnplied,  between  the  de- 
fendant and  the  plaintiff.  B.  redelivered  the  doubloons  to 
the  defendant  from  whom  he  received  them.  They  then 
became  the  property  of  the  defendant,  who  was  accountable 
for  their  value,  to  B.,  not  to  the  plaintiff.  The  action  has  been 
misconceived.  The  verdict  must,  therefore,  be  set  aside,  and 
a  new  trial  granted,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 
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ALBANY, 

January,  18tt 

*PoE  against  Pknfield.  ^""^DoP^^ 

V. 

THIS  was  an  action  of  assumpsU  brought  to  recover  coats,  '"'"-d. 
adjudged  against  the  defendant,  in  an  action  of  ejectment,  in  piei  in  \Sito- 
Upper  Canada.  The  declaration  stated  a  judgment  of  the  ment,  that  the 
Court  of  K.  Bm  in  Upper  Canada,  against  the  defendant,  for  plaintiff,  is  a 
315,  poundjs,  17  shillings,  and  7  pence,  for  damages  which  the  fi^^^^o^?^^' 
pIsMntiff  had  sustained,  as  well  by  reason  of  a  certain  action  of  Msumpnit 
tres^^ass  and  ejectment^  as  for  his  costs,  &c.,  which  judgment  wUi  not  lie  on 
remained  in  full  force,  &c.,  by  reason  whereof,  &c.  *  judgment  of 

The  defendant  pleaded  in  abatement,  that  there  is  not,  nor  c^j^i  ft," 
at  the  time  of  filing  the  plaintiff's  declaration,  was  there  any  damaget  and 
such  person  in  being  as  JbAn  I^oe ;  nor  was  there  any  such  co«f»,inanac- 
person  as  John  Doe  in  existence,  as  the  declaration  supposed,  ment*^^a*^lMt 
with  a  verification,  and  prayed  judgment  of  the  declaration,  the  defe^ant, 
that  it  be  quashed,  6lc,  in  the  name  of 

The  plaintiff  replied,  that  the  action  of  ejectment  was  •J|'*'*  -^^*».  ^ 
brought,  as  set  forth  in  the  declaration,  in  the  name  of  John  plaintiff.**™"* 
Doe,  who  is  a  fictitious  person,  and  nominal  plaintiff;  and  that 
the  action  was  brought,  and  the  judgment  rendered  for  tlie 
benefit,  and  at  the  instance  of  one  William  Dickson,  accord- 
ing to  the  practice  and  usage  of  the  Court  of  K.  B.,  in  Upper 
Canada,  as  authorized  by  the  laws  of  that  province.  That 
the  defendant  appeared  in  the  suit,  and  pleaded  not  guilty  to 
the  declaration  filed  in  the  cause  ;  and  judgment  was  rendered 
in  the  suit  against  the  defendant,  for  the  damages  and  costs, 
according  to  the  laws  of  that  province.  There  was  a  demur- 
rer to  this  replication,  and  joinder. 

J.  C.  Spencer,  in  support  of  the  demurrer  ;  I.  The  replica- 
tion admits  that  there  is  not,  and  iiever  was,  such  a  person 
as  John  Doe.  Now,  it  is  a  good  plea,  in  abatement  to  the 
disability  of  the  plaintiff,  that  he  is  a  fictitious  person  and 
has  no  existence.  (1  ChUty'^  PL  435,  436.  1  Tidd's  Pr. 
679.) 

2.  There  is  a  departure  from  the  declaration.    The  decla- 
ration avers  that  John  Doe  was  the  plaintiff;  and  the  replica- 
tion ^says  that   IViUiam  Dickson,  the  lessor,  was  the  real        [*309] 
plaintiff. 

3.  No  action  will  lie  on  a  foreign  judgment  in  ejectment. 
{Pawling  V.  Bird's  Executors,  13  Johns.  Hep.  192.  204. 
206.)  It  is  a  proceeding  in  rem.  {Runington  Eject.  4.)  It 
is  a  fictitious  remedy  to  obtain  possession  of  land,  devised 
for  the  furtherance  of  justice,  under  the  control  of  the  Court. 
The  jurisdiction  and  control  of  the  Court  over  the  parties  is 
obtained  by  means  of  the  consent  rule,  and  that  can  be  en* 
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ALB  AN  V,     forced  only  in  the  Court  of  Upper  Canada^  where  the  suit  wat 

Jamiary^21   brought. 

Again  ;  the  plaintiflf  seeks  to  recover  for  a  part  only  of  the 
judgment,  or  for  the  costs.  Thig  Court  will  not  take  cogni- 
zance of  a  cause  unless  possessed  of  the  whole,  so  as  to  have  a 
complete  control  over  it. 

Davis  and  Foot,  contra.  Debt  lies  for  damages  recovered 
in  a  real  action  ;  for  by  the  judgment  they  are  reduced  to  a 
personalty.  {Coniyn's  Dig.  tit.  Debt,  A.  2^  So,  scire  fa- 
cias lies  on  a  judgment  in  ejectment.  ( T\dd*s  Pr.  1002.) 
Ejectment  is  a  mixed  action.  This  suit  is  brought  to  recover 
only  the  damages  and  costs  adjudged  in  Canada,  or  the  per- 
sonalty, and  has  no  connexion  with  the  realty.  The  judg- 
ment in  ejectment  for  mesne  profits,  is  conclusive.  (Benson  v. 
Matsdorf,  2  Johns.  Rep.  369.)  The  judgment  is  prima  fa- 
cie evidence  of  a  just  debt.  {Taylor  v.  Bryden,8  Johns. 
Rep.  173.)  The  demand  is  founded  in  equity,  and  the  plain- 
tiff has  brought  an  action  of  assumpsit  to  recover  the  amount 

The  only  question  is,  whether  an  action  can  be  brought  in 
the  name  of  a  fictitious  person,  for  the  benefit  of  a  real  per- 
son ?  In  this  Court,  actions  for  mesne  profits  are  brought  in 
the  name  of  John  Doe,  the  nominal  plaintifi*  in  ejectment ;  and 
a  plea  in  abatement  that  he  was  a  fictitious  person,. would  not 
be  allowed. (a)  Why  should  not  the  same  rule  be  applied  io 
the  present  case  ? 
[*3101  *  Spencer,  in  reply,  observed,  that  the  jurisdiction  of  the 

Court  in  actions  of  ejectment^  over  the  defendant,  or  real  iv- 
nant,  is  acquired  only  by  his  entering  into  the  consent  rule ;  and 
it  is  in  the  power  of  the  Court  to  impose  such  terms  on  him, 
when  he  is  let  in  to  defend,  as  may  secure  the  rights  of  the 
plaintiff.  Where  a  chose  in  action  has  been  assigned,  and  the 
assignor  is  dead,  an  actk>n  cannot  be  maintained  in  his  name, 
for  the  benefit  of  the  assignee. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  There  is  no 
doubt  of  the  general  rule,  that  if  the  plaintiff  is  not  a  real 
person,  it  may  be  pleaded  in  abatement ;  and  the  question  is, 
whether  the  present  case  forms  an  exception  to  the  rule?  I 
incline  to  think  it  does  not;  and  the  acknowledgment  of  coun- 
sel that  it  is  a  case  of  first  impression,  and  that  no  analogous 
case  is  to  be  found,  affords  strong  presumption  against  this 
novel  action.  I  think  it  best  accords  with  the  reason  and 
policy  of  the  law,  that  the  ^cf ton  in  the  action  of  ejectment, 

(a)  The  parties  to  the  record  in  ejectment  are  eonndered  by  the  Coort  m  res) 
parties.  The  lessor  of  the  plaintiff,  therefore,  cannot  release  tiie  action.  Jackaci^ 
ex  dem.  Allen^  v.  Btll^  ante,  168.     4  Maule  ^  Selw.  300. 
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should  be  confined,  in  its  operation  and  effect,  to  the  local    Albany, 
jurisdiction  where  it  is  adopted.     The  laws  of  foreign  govern-  J"»*"ao'f  182«, 
ments  may  so  regulate  their  practice  as  to  extend  a  like  fiction  ^^'^'^ooi^^^ 
to  other  actions,  so  that  the  real  parties  might  never  appear  on  v. 

their  records  ;  but, we  are  under  no  obligation  to  modify  our  ^*'"***''*- 
practice  according  to  such  foreign  regulations.  To  sustain  an 
action  in  the  name  of  SifictUioua  person,  upon  a  foreign  judg« 
ment,  would  subject  our  citizens  to  unjust  hardships.  There 
is  no  redprocUy.  The  defendant  may  be  subjected  to  much 
difficulty  in  regard  to  his  right  of  setting  off  any  demand  which 
he  may  have  against  the  real  plaintiff;  and  if  judgment  in  this 
action  be  for  the  defendant,  he  can  have  no  efiectual  judgment 
for  his  costs.  It  is  not  a  sufficient  answer  to  say,  that  the 
defendant  might  have  a  stay  of  proceedings  till  the  plaintiff 
filed  security  for  costs.  That  remedy  is  merely  cumulative, 
and  it  may  prove  ineffectual.  The  defendant,  in  case  his  de-  - 
fence  prevails^  is  entitled  to  a  judgment  against  a  real  plaintiff, 
against  whom  he  might  issue  an  immediate  execution,  if  such 
plaintiff  were  at  any  time  found  here,  or  had  property  here. 
The  defendant  is  entitled  to  a  judgment  which  he  might  send 
abroad,  and  which,  per  se,  would  he  ^evidence  of  a  legal  claim  [  ^'Si  1  | 
against  the  real  plaintiff.  A  judgment  against  John  Doe,  for 
costs  in  this  suit,  would  afford  a  very  questionable  ground  of 
action  in  Canada,  in  a  suit  against  William  Dickson.  If 
Dickson  have  any  remedy  here,  for  those  costs,  it  must,  I 
tliink,  be  a  special  action  on  the  case,  in  his  own  name. 
The  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 
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ALBANY, 

"r^i^^I?!^  TuxBURY  against  Miller: 

V. 

IN  error  to  the  Court  of  Common  Pleas  of  Tompkins  conn- 
to\^r"u?il-S  ^'  ^^^^^  brought  an  action  of  debt  against  Tuxbury,  in  the 
who  said  he  Court  below,  on  a  bond,  to  which  there  ifas  a  condition,  that 
iipp»aredinbo-  if  Afigel  Bart  Hartsough  (who  was  then  applying  for  a  dis- 
haif  of  credit-  charge  under  the  insolvent  act)  should,  after  obtaining  his 
ul^'insoWeDrs  discharge,  execute  and  deliver  toM.,  his  promissory  note  for 
discharge,  to  100  dollars,  payable  in  six  months,  with  interest,  then  the  obli- 
iiidnoe  him  to  gation  to  be  void,  &c.  T.  pleaded,  1.  Non  est  f actum;  2. 
withholdoppo.  -Tjj^^  u  i^^j  ^^^  ^      discharged  according  to  the  condition 

!>ltlOn,  IS  lllesai        i.      i  .  i         **       mi  i-iT  %•  •  r       *  *  I 

and  void.  of  the  Dond  ;  3.  That  while  the  application  of  the  msolvent 
III  an  action  was  pending,  and  after  notice  was  given  to  the  creditors  to 
hi  d  '^'  °h  *  ^PP^^''  ond  oppose  his  discharge,  the  plaintiflf,  T.,  pretended 
there  w  m  n-  ^^^^  ^^  ^^^  employed  by  several  creditors  to  oppose  the  dis- 
sueof  r.ict,  and  charge  of  H. ;  and  that,  with  a  view  to  prevent  that  opposition, 
a  deniurrer,  and  in  Consideration  that  the  plaintiff  had  promised  not  to  ap- 
f^t  ill^r^^fu*  pear  and  oppose  the  discharge  of  H.,  the  defendant  executed 

MglTeO  lor  the    !•         i  i       ©  -awru  f  I  •ii»t  I  J 

plaiiitirt'oii  the  the  bond,  &c.  Wherefore,  the  said  bond,  by  such  corrupt  and 
dpnnrrer,  be-  unlawful  agreement,  was  void  in  law,  &c.  The  plaintiff  re- 
J*Y®'^®'|**Y^**  plied,  and  took  issue  on  the  first  plea,  and  specially,  to  the 
t[fV  'ou^ht*To  *^^^^^  plea,  tendering  issue,  in  which  the  defendant  joined  ; 
wkg^efni"  his  and  he  demurred  to  the  third  plea,  and  the  defendant  joined 
breaches*,  and  in  demurrer.  The  Court  below  gave  judgment  for  the  plaintiff 
f  *31'il  on  the  demurrer,  and  awarded  a  Venire  to  try  the  issues, 
havHthedaiiia.  which  Were,  in  fact,  tried  at  the  same  term,  and  a  verdict  for 
%^  on  the  do-  \\^q  plaintiff  on  both,  but  the  jury  assessed  no  damages,  no 
ed"hy^thrHaA^e  breaches  having  then  been  assigned  by  the  plaintiff.  Breaches 
jury  who  try  ^ore  afterwards  assigned,  and  a  writ  of  inquiry  of  damages 
thti  issue  of  awarded,  and  an  inquisition  returned,  by  which  the  damages 
fi'.i ;  and  not  ^g^^  assessed  at  1 1 1  dollars  and  82  cents ;  and  the  Court,  there- 

uilur       verdict  •  « 

aMsi:rn  breach-  upon,  guvc  judgment  for  the  plaintiff,  for  the  debt  and  damages. 
ei,  and  ixiiae  a  On  return  to  the  writ  of  error,  the  cause  was  submitted  to 
writ  of  inquiry  the  Court,  without  argument. 

of  damages.  *^ 

Per  Curiam,  As  to  the  mode  of  proceeding  to  assess  the 
damages,  it  may,  perhaps,  be  resolved  into  a  matter  of  prac- 
tice which  this  Court  could  not  control.  It  is,  however,  the 
most  fit  and  proper  course,  that  the  jury  who  are  to  try  the 
issues  in  fact,  should  also  assess  the  damages.(a)     But  we  are 

(a)  The  Court  in  the  case  of  Rogers  v.  Coleman,  8  Cowen^s  Rep.  62,  saj* 
that  the  ordinary  praotioe  ji  to  assign  breaches  and  have  the  dania|res  assessed  by 
the  jury,  who  try  the  cause  ;  yet,  when  this  is  onnitted,  we  are  clear  that  the  plain- 
^itf  is  not  foreclosed,  but  may  proceed  to  serve  the  defendant^  attorney  with  a 
oopy  of  the  assignment  of  breaches,  and  have  his  damages  a!ise*:-cd  by  a  writ  of 
Inquiry,  Soe  also  Reed  v.  Brake,  7  JVendeWs  Rep.  343.  2  Rev.  Stat.  378 
Van  Benthusen  y  J)e  Witi  4  Johm*  Rep.  314,  note  (a). 
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of  opinloTi,  that  the  judgment  of  the  Court  below  on  the  de-  Albany, 
murrer  was  erroneous.  The  agreement  in  pursuance  of  which  Jw>«jarjr,^i82i 
the  bond  was  given,  was,  in  judgment  of  law,  a  corrupt  agree- 
ment. The  bond  was  given  as  a  reward  to  the  plain tifi',  for 
not  opposing  the  discharge  of  tho  insolvent.  The  transaction 
implies  that  there  was  good  ground  fior  opposition,  and  that, 
if  gnch  opposition  had  not  been  withheld,  the  insolvent  could 
jiot  legally  have  obtained  his  discharge.  Such  bargains  are 
against  public  policy,  and  the  true  intent  of  the  act ;  for  they 
tend  to  facilitate  fraiuf,  by  screening  it  from  scrutiny.  {Waite 
V.  HarpeTj  2  Johns.  Rep.  386.  BrtLce  v.  Lee^  4  Johns,  Rep. 
410.)  We  are^  therefore,  of  opinion,  that  the  judgment  of  the 
Court  below  ought  to  be  reversed. 

Judgment  reversed. 


BE 


*Ely  and  others  against  Adams.  [*313] 

DEBT  against  the  defendant,  late  sheriff  of  Genesee,  for  the  Where  a 
escape  of  mlliam  White,  tried  at  the  Genesee  Circuit,  on  the  P^a™*'?'  «»  an 
6th  of  Jtrfy,  1821,  before  Mr.  Justice  Yates.  The  defendant  fo^*^depiitv 
pleaded  the  general  issue,  and  specially,  that  the  escape  did  sheriff,  who 
not  happen  within  one  year  next  before  the  commencement  of  ^^^  ^^f  ^^ 
the  suit,  with  notice  of  evidence  to  be  given  at  the  trial,  that  t^y**"on""a*^^ 
if  fV.  did  escape,  &c.,  it  was  by  the  leave  and  consent  of  the  sa.  a  writingi 
plaintifls.     There  was  a  replication  to  the  special  plea  and  issue,  stating  that  he 

The  plaintiff  gave  in  evivience,  the  record  of  a  judgment  and  ^**J®^^^®  **?" 
execution,  in  favor  of  the  plaintiffs,  against  W,  fVhite  and  fV.  prisoner  as 
(  hurchy  returned  February  26th,  1819,  cepi  coi'pus,  &fC.  much     indnl- 

A.  Lawrence,  a  witness,  testified,  that  on  Friday,  the  26th  g®"«Jf  «« ^^^uld 
of  February,  1819,  S,  Close,  one  of  the  deputies  of  the  de-  ^^^fetyTo^hlm- 
fendant,  came  to  the  house  of  the  witness,  in  Ridgway,  (a  self,  and  with- 
considerable  distance  from  the  county  gaol,)  with  White  in  his  pat  hazarding 
custody,  with  a  view  to  engage  the  witness  to  be  answerable  ?kf?^^  w^ 

that  the  writing  being  in  itself  ambigaous,  parol  evidence  of  the  conversation  between  the  plaintiff 
and  the  ofHcer,  at  the  time,  and  of  collateral  extraneous  facts,  to  ascertnin  the  nature  and  extent  of 
the  iiidolgence  which  the  officer  was  to  show  to  the  prisoner,  was  adnilssihie. 

If,  on  the  trial  of  a  caose,  the  fiicts  of  the  case  are  indisputable,  Rnd  the  Judge  has  doubts  as  to 
the  law,  he  may  advise  the  jury  to  find  a  verdict,  subject  to  the  opinion  of  the  Court,  on  a  case : 
nut  if  either  party  should  refuse  to  consent  to  that  course,  it  seeiua  most  proper  for  the  Judge  to 
decide  the  point  of  law,  giving  tlie  party  against  whom  he  decides,  leave  to  niake^a  case.  If  the 
ikcts  are  dl<«putable,  and  there  is  any  thing  within  the  province  of  the  jury  to  consider,  and  either 
party  objects  to  a  verdict  subject  to  the  opinion  of  the  Court  on  a  c;ise,  the  course  seems  to  be, 
fi>r  the  Judge  to  submit  the  case  to  the  jury,  with  suoh  remarks  on  the  law  and  the  facts,  as  the 
circuiiMtances  of  the  case  may  demand,  (a) 

(a)  Vide  Ballon  v.  Spencer,  4  Cow  en*  $  Rep*  168. 
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ALBANr,    for  the  appearance  of  JfTiiie,  within  a  given  time,  at  the  gaol. 

Jm»uary,^822.  •p^g  witncss  made  the  engagement,  and  fVhite  and  the  deputy 
left  his  house,  and  the  witness  on  the  next  Sunday  saw  fVhiie, 
at  large  in  Ridgwajfy  without  any  officer.  Clo^e,  the  deputy, 
testified  that  he  went  with  H,  Ely,  one  of  the  plaintifls,  at  his 
request,,  to  the  place  of  1Vh%ie*s  residence,  about  forty  miles 
distant ;  that  he  left  Ely  at  a  tavern,  and  went  and  served  the 
ca.  $a. :  That  W.  asked  if  he  could  not  have  some  indulgence, 
on  account  of  the  distressed  situation  of  his  family.  The  wit- 
ness answered,  that  he  was  not  so  authorized,  but  that  the 
plain tiflf,  E.  was  at  the  tavern,  and  they  both  went  to  him.  E 
said,  that  he  did  not  wish  to  distress  fV.,  but  to  prevent  him 
from  putting  away  his  property,  and  was  willing  to  have  him 

[  *314  ]  indulged  two  or  three  days,  if  he  did  not  injure  *or  hazard  the 
debt ;  and  if  the  delay  did  not  give  him  time  to  put  away  hiA 
property,  he  was  willing  to  indulge  him.  E.  then  gave  to  the 
witness,  in  presence  of  fV.,  the  following  writing :  "  Mr.  iS. 
ClosBy  Sir,  as  you  have  in  custody  Dr.  jyUliam  Ifliite,  on  a 
ca.  sa.y  IL  Ely  and  Co.  v.  IV.  fVhite  and  //.  Churchy  we 
wisli  you  to  show  him  as  much  indulgence  as  can  be  shown, 
with  safety  to  yourself,  and  without  hazarding  in  any  way  the 
debt.  For  any  indulgence  which  shall  go  to  hazard  the  debt, 
we  must  consider  you  as  responsible.  Yours  sincerely,  H,  Ely. 
Oak  Orchard,  February  26th,  1819."  It  appeared  that  the 
deputy  asked  fVhite  for  security,  that  he  would  go  to  gaol  on 
Monday  ;  and  they  went  to  Lawrence' 8  house,  as  above  stated, 
and  L,  engiged  to  produce  IV.  at  Batavia,  on  Monday  after, 
and  on  that  day  fV,  was  there. 

FVhite  testified,  that  his  situation  was  not  altered  by  the 
indulgence  shown  to  him :  that,  at  the  time  of  his  arrest  on 
the  ca.  sa.y  he  asked  Ely  if  it  was  essential  that  he  should 
be  taken  away  immediately,  and  Ely  said  that  it  was  not 
necessary.  That  he  remained  within  the  gaol  liberties  a  year 
and  a  half;  the  present  suit  was  brought  on  the  24th  of 
February  y  1820. 

The  plaintiff's  counsel  objected  to  any  oral  testimony  of  the 
conversations  between  Ely  and  Closey  and  between  Ely  and 
IVhiUy  as  it  appeared  that  they  had  resulted  in  the  writing 
which  had  been  produced,  and  the  testimony  was  received, 
subject  to  this  objection.  The  jury  found  a  verdict  for  the 
plaintiffs,  for  the  amount  of  their  debt,  712  dollars  and  27 
cents,  and  for  22  dollars  and  85  cents  damages,  subject  to 
the  opinion  of  the  Court,  on  a  case. 

The  defendant's  counsel  objected  to  the  verdict  being 
taken,  subject  to  the  opinion  of  the  Court,  and  particularly 
to  anv  verdict  for  interest.  The  amount  of  the  interest  was 
proved  by  a  witness,  who  was,  afterwards,  proved  to  be  in- 
competent. 
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E.  Clarke,  for  the  plaintifT,  contended  that  an  escape  had     albany, 
iHsen  fully  proved,  for  which  the  defendant  was  clearly  liable.  Jappary>^8g 
He  cited,  Palmer  v.  Hatch,  9  Johns.  Rep,  329.     Stackford  v.  ^ 
Austin,  14  East,  468,  and  Bfinafous  v.   Walker,  2  Term. 
Rep.  126. 

♦J".  C.  *5jp€nocr,  contra,  stated,  as  a  preliminary  objection,  [*315] 
that  the  verdict  had  been  taken  by  the  express  direction  of  the 
Judge,  subject  to  the  opinion  of  the  Court,  without  the  con- 
sent of  the  defendant's  counsel.  That  "whether  the  escape 
was  with  the  consent  of  the  plaintiffs,  was  a  question  of  fact, 
as  to  the  intent  and  meaning  of  the  writing  given  by  Ely  to 
the  deputy,  and  ought  to  have  been  left  to  the  jury.  Jurors 
are  to  try  the  fact,  and  Judges  are  to  decide  the  law  arising 
from  the  fact.  It  is  the  undoubted  right  of  the  jury  to  find  a 
general  or  special  verdict.  They  are  to  weigh  all  the  evidence, 
ornl  or  written  ;  and  it  is  not  merely  a  trial  by  witnesses,  but 
by  jury,  Co,  Liit.  226,  b.  238,  a.  Hale's  Hist.  C.  L.  ch. 
l^Z^  sec.  11. 

As  to  the  merits  of  the  case  ;  he  contended,  1.  That  it  was 
competent  to  the  plaintiff  to  prove  the  conversation  between 
Ely,  one  of  the  plaintiffs,  and  the  deputy  sheriff,  at  the  time 
the  writing  was  delivered  to  the  deputy,  as  a  part  of  the  res 
gesta,  it  being  all  one  transaction.  The  general  rule  as  to  the 
admissibility  of  parol  evidence  to  explain  WTitten  instruments, 
does  not  apply  to  this  case.  Phillips,  (on  Evid.  443,)  who 
has  collected  the  ca>;es  on  the  subject,  and  stated  the  rule  and 
distinctions  with  clearness,  says,  that  "  though  an  ambiguity 
apparent  on  the  face  of  a  written  instrument,  cannot  be  ex- 
plained by  extrinsic  evidence ;  yet,  where  a  question  arises  as 
to  the  general  intention  of  the  parties,  concerning  which  the 
instrument  is  not  decisive,  proof  of  independent  facts  collateral 
to  the  instrument  may  be  properly  admitted."  Parol  evidence 
is  always  admissible  to  show  fraud.  (8  Term  Rep.  379.  14 
Vesey,  170.  1  Johns.  Cases,  22.  5  Johns.  Rep.  68.  14 
Johns.  Rep.  210.  I  Gallis's  Rep.  170.  I  Johns.  Rep,  528. 
2  Caines'  Rep.  202.  5  Wheat.  Rep.  326.  7  Vesey,  508.  2 
Vesey,  375.     Peake's  Evid.  318,  3d  ed.) 

2.  But  the  writing,  in  itself,  shows  such  an  interference  on 
the  part  of  the  plaintiffs,  as  must  subject  them  to  all  the  con- 
sequences. The  indulgence  shown  to  W.  was  manifestly  pro- 
duced by  this  writing  ;  and  if  it  was  not  the  intention  of  Ely, 
that  the  deputy  should  indulge  the  prisoner,  it  was  an  artful 
mode  of  leading  the  sherifl*  into  a  situation  that  might  render 

him  liable ;  and  the  Court  w»ill  not  allow  *a  party  to  avail  him-        [  •316  ] 
Bclf  of  a  fact,  produced  by  his  own  artifice. 

3.  The  verdict  includes  interest  on  the  debt,  to  which  the 
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Ai.BAN  V,     plain tifls  were  not  entitled  ;  and  we  object  to  any  alteration  of 

■|^f;Jf^*  the  verdict  in  this  respect. 

Spbncer,  Gh.  J.,  delivered  the  opinion  of  the  Court.  If  it 
is  meant  that  the  defendant's  counsel,  by  objecting  to  the  ver- 
dict being  taken,  subject  to  the  opinion  of  the  Court,  insisted 
on  his  right  to  address  the  jury,  and  on  their  right  to  deliberate 
on  the  evidence,  (which  I  think  is  fairly  implied  in  the  objec- 
tion,) then  it  becomes  necessary  to  inquire,  what  is,  and  ought 
to  be,  the  course  of  proceeding  at  the  Circuit.  If  the  facts  in 
a  cause  are  indisputable,  and  the  Judge  either  has  doubts  on 
tlie  point  of  law,  or  wishes  to  have  it  considered  more  delibe- 
rately, I  can  see  no  objection  to  his  advising  the  jury  to  find  a 
verdict  for  the  plaintiff,  or  defendant,  subject  to  the  opinion  of 
the  Court.  In  such  a  case,  if  either  party  refused  consent,  I 
should  consider  it  advisable  to  decide  the  point  of  law,  giving 
the  party  against  whom  the  decision  was  made,  an  opportunity 
to  make  a  case.  If  the  facts  were  disputable,  or  if  there  was 
any  thing  within  the  province  of  the  jury  to  consider  of,  the 
course  would  be,  if  either  party  objected  to  a  case  subject  to 
the  opinion  of  the  Court,  to  submit  the  case  to  the  jury,  with 
such  remarks  on  the  law  and  facts,  as  were  called  for  by  the 
circumstances  of  the  case. 

In  this  case,  the  facts  relied  on  by  the  plaintiffs,  to  prove  an 
escape  were  not  disputed.  The  validity  of  the  defence  was  in 
question  only ;  and  if  it  depended  merely  on  the  writing  given 
by  IL  Ely,  whether  he  authorized  the  deputy  to  let  White  go 
at  large  for  a  limited  pei^iod,  the  construction  of  the  object  and 
intent  of  the^  paper  writing,  would  be  matter  of  law  for  the 
decision  of  the  Judge  at  the  Circuit,  and,  ultimately,  for  the 
Court ;  but  if  the  antecedent  and  accompanying  facts  were  to 
be  taken  into  consideration,  in  deciding  the  import  and  mean- 
ing of  the  writing,  I  should  then  consider  it  a  matter  proper  to 
be  submitted  to  the  jury.  I  should,  however,  distinguish  be- 
tween cases  in  which  a  right  to  property  arising  ex  contractu, 
I  *  317  I  was  in  dispute,  and  cases  where  *a  penalty  was  sought  to  be 
recovered,  ex  delicto ;  in  the  latter  cases,  I  should  refer  the 
whole  matter,  with  my  opinion  on  the  law  and  facts,  to  the 
jury.  The  present  is  a  case  of  the  latter  description  ;  and  I 
should  not,  therefore,  have  directed  a  verdict  subject  to  the 
opinion  of  the  Court,  against  the  expressed  wishes  of  the  de- 
fendant's counsel.  My  reasons  for  the  distinction  to  which  I 
hive  referred,  proceeds  on  the  ground  that  it  is  a  case 
stricti  juris;  and  should  the  defendant  obtain  a  verdict,  and 
the  action  appear  to  be  a  hard  and  unconscientious  one,  the 
Court  would  scarcely  grant  a  new  trial,  though  it  might  be 
against  evidence. 
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The  first  inquiry  on  the  merits  of  the  case,  depends  on  the     ALBANY, 
competency  of  the  parol  evidence,  as  explanatory  of  the  cir-  J*""a'y»  '^^ 
cumstances  under  which  the  writing  was  given  by  Ely  to  the  ^^"^''"elT^^ 
deputy,  Close.  ^  v. 

It  appears  to  be  good  law,  that  though  an  ambiguity  is  appa- 
rent on  the  face  of  a  written  instrument,  it  cannot  be  explained 
by  extrinsic  evidence ;  yet,  where  a  question  arises  as  to  the 
general  intention  of  the  parties,  concerning  which  the  instru- 
ment is  not  decisive,  proof  of  independent  facts,  collateral  to 
the  instrument,  may  be  properly  admitted.  {Phillips  on  Evid. 
443,  444.)  In  the  case  of  the  King  v.  The  Inhabitants  of 
Loindfon,  (8  T^rm  Rep,  379,)  by  the  opinion  of  all  the  Judges, 
parol  evidence  was  held  admissible,  to  show  the  intention  of 
the  parties  tc?  a  contract,  by  the  ascertainment  of  a  fact  collate- 
ral to  the  written  instrument,  it  being  in  some  measure  equivo- 
cal. Peake  (on  Evid.  1 16)  says,  no  evidence  of  an  expressed 
intention  can  be  received  to  explain  an  ambiguity  on  the  face 
of  the  instrument,  and  thereby  to  make  that  valid,  which,  of 
itself,  would  not  avail ;  yet,  that,  in  other  cases,  both  species 
of  ambiguity  are  open  to  explanation  by  parol  evidence ;  and 
that,  even  in  the  case  of  a  will,  where  the  testator  makes  use 
of  terms  of  equivocal  import,  though  his  declarations  aire  not 
admissible,  yet  the  circumstances  of  his  family  and  fortune 
may  be  proved  and  taken  into  consideration,  in  order  the  bet- 
ter to  enable  a  Court  of  Justice  to  put  a  construction  upon 
his  words.  In  Cole  v.  Wendel,  (8  Johns.  Rep,  118,)  where 
the  written  contract  was  to  pay  five  per  cent,  advance,  on 
sixty  shares  in  the  Hudson  Bank,  the  doubt  was,  ^whether  [*318] 
this  advance  was  on  10  dollars  then  paid  in  upon  the  shares,  or 
on  the  nominal  amount  of  the  shares,  they  being  50  dollars 
each.  It'was  held,  that  the  terms  of  the  contract  were  equivo- 
cal, and  that,  on  the  strictest  principles,  the  circumstances  of 
the  case  might  be  proved,  and  taken  into  consideration,  in  de- 
termining how  the  five  per  cent,  advance  was  to  be  calculated. 
The  same  principle  was  recognised  by  the  Supreme  Court  of 
the  United  States^  in  The  mechanics'  Bank  v.  Bank  of  Co- 
lumbia,  (5  niteat.  Rep.  326.) 

I  have  no  doubt,  that  the  writing  in  this  case  is,  per  se,  of 
equivocal  import.  It  certainly  does  mean,  that  the  deputy 
should  grant  indulgence  to  White,  What  kind  of  indulgence, 
is  the  only  doubt.  It  was  to  be  of  that  nature  that  should  not 
hazard  the  plaintiffs'  debt ;  for  any  indulgence  of  that  kind, 
they  would  consider  the  deputy  responsible.  Now,  to  ascer- 
tain the  kind  of  indulgence  with  respect  to  -which  the  writing 
is  equivocal,  and  that  might  be  shown  by  the  deputy  to  HTiite, 
on  the  principles  of  the  cases  referred  to,  we  have  a  right,  in 
order  to  ascertain  the  intention  of  the  parties  to  the  writir^,  to 
inquire  into  collateral  and  extraneous  facts.     These  facts  are, 
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ALBANY,     that  fVhiie  was  arrested  on  the  ca.  «a.,  forty  miles  froni  Bata- 
Jamiary^22.  ^^^  where  the  gaol  is,  and  that  he  waited  two  or  three  days, 
on  account  of  the  state  of  his  family,  to  prepare  to  go  to  gaol. 
These  facts  do  not  contradict  the  writing,  but  are  essential  to 
a  right  understanding  of  its  import  and  meaning.     The  wish 
expressed,  that  as  much  indulgence  might  be  shown  to  HTiit^ 
as  could  be  done  with  safety  to  the  sheriff,  without  hazarding* 
in  any  way,  the  debt,  is  susceptible  of  but  one  construction  ; 
that  the  sheriff  should  guard  himself  against  fVhite's  abscond- 
ing, and  that  the  plaintiff's  situation,  in  relation  to  their  debt, 
should  not  be  hazarded  by  any  act  of  IVhite,  in  disposing  of 
his  property.    It  is  fairly  inferable  from  the  case,  that  H.  Ely 
was  present,  and  fully  knew,  that,  in  consequence  of  the  writ 
ing  he  gave,  the  deputy  entered  into  the  arrangement  with 
fyhiie^  that  he  should  appear  on  the  ensuing  Monday y  at 
Batavia.     It  appears  that  the  pbiintiffs'  debt  was  not  in  tlie 
least  impaired  by  the  indulgence  given  to  IVhile ;  that  he  re 
[  *319]       mained  in  gaol  for  eighteen  ^months,  on  the*  plaintiffs'  execu 
tion ;  and  that  they  never  thought  of  suing  the  sheriff  unti« 
almost  a  year  afterwards.     Under  these  circumstances,  the 
case  ought  to  have  been  submitted  to  the  jury  on'  the  facts 
for  theui  to  decide  on  the  effect  and  import  of  the  writing: 
connected  with  these  collateral  facts,  and  whether  greater  in 
dulgence  was  shown  to  White  than  was  intended  by  tlie  writ 
ing.     There  must  be  a  new  trial,  with  costs  to  abide  the  even 
of  the  suit. 

New  trial  granted* 


Lee  against  Woolsey. 

In  an  action  THIS  was  an  action  of  trespass,  and  assault  and  batterv, 
^i^T  Iht  ^^^^  ^'  ^^^  Jefferson  Circuit,  on  the  22d  of  June,  1821 ,  before 
defendant  can-  Mr.  Justice  Piatt,  The  plaintiff  was  an  attorney  at  law,  at 
not    give    in  SacketVs  Ilarbor^  and  the  defendant  a  post  captain  in  the  navy 

evidcDce*      in 

mitigation  of  damages,  acta,  or  declarations  of  the  plaintHT,  at  a  different  time,  or  any  antecedeiit 
facts  which  »re  not  fairiv  to  be  considered  as  part  of  one  and  the  same  transaction,  though  xUey 
may  have  been  ever  so  irritating  and  provoking. 

The  provocation,  to  entitle  it  to  be  given  in  evidence,  in  roitigatMHi  of  damages,  mvst  be  so  ro- 
cent  and  immediate,  as  to  induce  a  presumption  that  the  violence  done,  was  oonunkted  uoder  iii>- 
BMkiiate  influence  of  the  fioeUngsand  passions  excited  by  it  (a) 

« 

(a)  Vide  Beard aletf  v.  Mat/nard,  4  H^end,  Hej,  836.     Maynardy,  Bta^d*' 
ley»  7  Wend.  Rep.  560. 
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of  the  United  States,  stationed  at  that  place.  The  plaintiff  albanY; 
proved  that,  in  July,  1820,  the  defendant  met  the  plaintiff  in  {*^^;,1^ 
the  street,  and  said  to  him,  ^'  did  you  write  that  scandalous  and 
infamous  letter  for  Conder,  against  me,  to  the  Secretary  of  the 
Navy  ?"  The  plaintiff  replied,  "  I  did,  but  I  did  it  as  an  at- 
torney, and  was  paid  for  it"  The  defendant  then  said,  '<  what 
insinuations  did  you  throw  out,  yesterday,  against  me,  when  my 
team  was  passing  with  timber  through  the  village?"  The 
plaintiff  said,  ^'  not  any."  The  defendant  replied,  '^  you  lie, 
you  scoundrel,  you  infamous  puppy ;"  and  immediately  drew  a 
raw  hide  whip  from  under  his  coat,  and  beat  the  plaintiff  on 
his  back,  shoulders;  &c.  The  plaintiff  was  a  slender,  feeble 
man,  and  the  defendant  a  man  of  great  strength  ;  and  the 
plaintiff  suffered  great  bodily  injury  from  the  number  and  se 
verity  of  the  blows  which  he  received  from  the  defendant.  The 
defendant,  in  mitigation  of  damages,  offered  in  evidence,  a  pa- 
per addressed  to  the  Secretary  of  the  Navy,  dated  February , 
1,  1820,  without  signature,  and  to  prove  that  it  *had  been  ["^SStl 
published  and  circulated  among  the  citizens  of  Sacketfs  Har- 
bor ^  and  that  it  came  to  the  hands  of  the  defendant,  a  few  days 
previous  to  the  time  of  the  assault  and  battery,  and  that  the 
paper  was  in  the  handwriting  of  the  plaintiff.  The  plaintiff 
further  offered  to  prove,  that  the  day  before  the  assault  and 
battery  took  place,  the  defendant  had  made  several  scandalous 
insinuations  against  the  defendant,  as  post  captain  in  the  navy, 
charging  him  with  embezzling  the  public  property  entrusted 
to  his  care  ;  and  that  the  defendant  had  been  informed  of  those 
insinuations  and  charges,  on  the  evening  preceding  the  assault 
of  the  plaintiff.  This  evidence  was  objected  to,  and  rejected 
by  the  Judge.  The  defendant  then  offered  to  prove  that  the 
paper  so  offered  in  evidence,  was  the  one  referred  to  in  the 
conversation  between  the  plaintiff  and  defendant,  at  the  time 
of  the  assault,  to  show  to  what  the  conversation  referred. 
This  evidence  was  objected  to,  and  rejected  by  the  Judge. 
The  defendant  then  offered  to  prove  that  the  denial  of  the 
plaintiff,  that  he  made  such  insinuations  and  charges,  was  un- 
true ;  but  the  evidence  was  objected  to,  and  overruled  by  the 
Judge.  The  jury  found  a  verdict  for  the  plaintiff,  for  500 
dollars. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

StorrSy  for  the  defendant.  He  cited,  Hotchkiss  v.  Lothrop, 
1  Johns.  Rep.  286. 

Kirklandy  contra.     He  cited,  Avery  v.  Ray,  I  Mass.  Rep.    • 
12.     2  Comyn's  Dig.  131.     1  BuU.  N.  P.  17. 
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J  ^^^^^#  Spenclr,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
^^|]]I^^^^2^  evidence  offered  and  overruled,  could  neither  be  admitted  in 
mitigation  of  damages,  nor  as  explanatory  of  the  transaction. 
The  only  view  in  which  the  evidence  could  be  admissible, 
would  be  for  the  purpose  of  showing,  that  the  defendant,  under 
the  influence  of  excited  and  irritated  passions,  was  impelled, 
by  a  sense  of  the  injury  done  to  him  by  the  plaintiff,  thus  to 
1*3:^1]  redress  himself.  The  law,  in  tenderness  *to  human  frailties, 
distinguishes  between  an  act  done  deliberately,  and  an  act  pro- 
ceeding from  sudden  heat. 

If,  upon  a  sudden  quarrel,  two  persons  fight,  and  the  one 
kills  the  other,  this  is  manslaughter  only.  So,  if  a  man  be 
greatly  provoked,  as  by  pulling  bis  nose,  or  other  great  indig- 
nity, and  immediately  kills  the  aggressor,  though  this  is  not  ex- 
cusable, the  offence  is  a  mitigated  homicide ;  for  there  is  no 
previous  malice.  But  in  every  case  of  homicide  upon  provo- 
cation, if  there  be  a  sufficient  time,  intervening  the  affront  and 
the  killing,  for  passion  to  subside,  and  reason  to  interpose,  the 
offence  becohies  murder.  In  analogy  to  this  princifde,  evidence 
in  civil  actions  for  assaults  and  batteries,  in  mitigation  of  dama- 
ges, has  been  admitted,  to  show  a  provocation  on  the  part  of 
the  party  complaining  of  the  injury.  But  the  provocation 
must  be  so  recent,  as  to  induce  a  fair  presumption,  that  the 
violence  done  was  committed  during  the  continuance  of  the 
feelings  and  passions  excited  by  it.  On  any  other  principle, 
the  law  would  countenance  the  most  revengeful  feelings ;  and 
indirectly,  also,  an  appeal,  by  persons  conceiving  themselves 
injured,  to  force  and  violence.  The  case  of  Avery  v.  J?ay,  (I 
Alass.  Rep,  12,)  was  decided  on  these  principles.  All  tlie 
Judges  were  opposed  to  the  admission  of  evidence  of  a  remote 
provocation,  and  confined  the  inquiry  to  an  immediate  antece- 
dent one.  If  the  defendant  had  been  permitted  to  show  what 
he  offered  in  mitigation  of  damages,  it  would  follow,  tliat  the 
plaintiff  ought  to  have  been  allowed  to  show  the  truth  of  the 
statement  contained  in  the  letter  to  the  Secretary  of  the  Navy; 
and  so,  also,  of  the  other  charge  ;  and,  thus,  em  inquiry  wholly 
different  from  the  one  on  the  record,  would  be  gone  into,  di- 
verting and  distracting  the  attention  of  the  jury.  It  appears 
to  me,  neither  to  comport  with  sound  policy  nor  law,  to  allow 
an  inquiry  into  antecedent  facts,  in  such  a  case  as  this,  unless 
they  are  fairly  to  be  considered  as  part  of  one  and  the  same 
transaction.  A  contrary  course  would  greatly  encourage 
breaches  of  the  peace,  personal  rencounters,  and  every  spe- 
cies of  brutal  force,  and  would  tend  to  uncivilize  the  commu- 
nity. 

•  The  case  of  Hotchkiss  v.  Lothrop^  (1  Johns,  Rep.  286,) 
to  which  the  defendant's  counsel  referred,  has  no  bearing 
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*on  this  question.     The  libel  published  by  the  plaintiflT,  was     ALBANY, 
admitted  in  evidence  as  explanatory  of  the  subject  matter  of  Januai^y/  1822. 
the  defendant's  libel,  and  to  show  the  occasion  and  intent  of     jeffersow 
the  publication.  Coumty  Banr 

Motion  denied.         cdapJiak. 


The  Jefferson  County  Bank  against  Chapman. 

IN  error  to  the  Court  of  Common  Pleas  of  Jefferson  coun-  a  debt  o\ 
ty.  The  bank  sued  Chapman  on  a  promissory  note,  made  by  demand,  to  be 
him  the  26th  of  April,  1819,  by  which  he  promised  to  pay  to  J^^  ®^»  "  "®* 
Daniel  Hollatvay^  or  order,  the  sum  of  100  dollars,  at  the  demand  %xisN 
Jefferson  County  Bank,  ninety  days  after  date.  The  defend-  ingatthecom- 
ant  pleaded  non  assumpsit,  with  notice  of  a  set-off.  At'the  mencement  of 
trial,  the  defendant,  by  way  of  set-off,  offered  in  evidence  genuine  ^j®  /a?  "'^^^^  ^ 
bills  or  bank  notes  issued  by  the  plaintiffs,  signed  by  the  Presi-  xhe  refunai 
dent  and  Cashier  of  the  bank,  dated  prior  to  the  commence-  of  a  bank  to 
ment  of  the  suit.  The  plaintiff's  counsel  objected  to  the  set-  P^J  specu, 
off.  It  appeared  that  the  bank  stopped  payment  of  its  bills  qjjg^^  ®  ^^m^ 
prior  to  July,  1819,  and  had  not  resumed  the  payment  of  them  page  of  tlie 
since.  *  The  Court  below  admitted  the  evidence,  and  decided  payment  of  iis 
that  the  bills  should  be  received  in  defence,  as  a  set-off  against  g^j^^jgn^  g\^J' 
the  demand  of  the  plaintiffs,  and  directed  the  jury  to  find  a  dcnce  of  its 
verdict  for  the  defendant,  for  2  dollars  and  23  cents,  being  the  inf^ohenci/.xo 
balance  of  the  bills  given  in  evidence  by  the  defendant,  over  J*^®^^"^  .  ^'^^ 
and  above  the  amount  of  the  note  and  interest.  The  jury  ch^aeror^wUU 
found  a  verdict  accordingly.  A  bill  of  exceptions  was  taken  er  of  their 
to  the  opinion  of  the  Court.  bills,  after  tliM 

time,  from  9ct- 

J.  Lynch,  for  the  plaintiffs  in  error,  contended,  that  the  de-  bills  in  a  su.t 
fendant  ought  to  have  proved  a  demand  of  payment  of  the  brought  m- 
bills  which  he  offered  as  a  set-off,  at  the  bank.  {Bank  of  Utica  ^^^^l'""  ^■' 
v.  Magher,  18  Johns.  Rep.  341.)  A  different  rule,  in  this  *  \vhether  u 
respect,  ought  to  prevail  in  regard  to  the  notes  or  bills  of  a  previous  de- 
bank,  than  that  which  exists  as  to  the  notes  of  individuals,  mand  of  pay- 
♦Bank  notes  are  the  circulating  medium  of  the  country.  Banks  [  ♦  323  | 
would  be  exposed  to  great  inconvenience,  if  suits  might  be  ment  of  a  bank 
brought  on  their  notes,  without  any  demand  of  payment  ever  note,  at  the 
having  been  made.  *>«»*«»  w  rei«»- 

Again ;  the  defendant  ought  to  have  proved,  that   the  bills  jj[^  hold^^o 

bring  a  suit  thereon,  or  to  entitle  him  to  set-off  in  a  suit  against  the  bank?    Quare 

(a)  Vide  M'Gttinly  v.  Herriek,  5  H'end,  Rep,  240.     Haxtun  t.  Bishop f 
8  Wend,  Rep,  IS.  ^ 
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ALBANY,    offered  as  a  set-^ff,  were  in  his  hands  before  the  commence- 
January,  18M.  ^^^^  ^f^^  g^Jl^    (Caf-petUer  V.  Buiterfieldy  3  Johns.  Ca$e9, 

^jt^FERsoM^  145.     Ogden  v.   Cotofey,   2  Johns.  Rep.  214.    Dickson  v. 

CochtyBank  Evanses  Term  Rep.  57.) 
CiiAPMAK.  Again  ;  under  the  circumstances  of  this  case,  the  bills  were 
not  the  subject  of  a  set-off,  for  if  allowed,  it  would  be  a  fraud 
on  the  other  creditors  of  the  bank.  When  a  bank  refuses  to 
pay  specie,  it  must  stop  business,  and  this  is  evidence  of  its 
insolvency.  A  note  purchased  after  the  insolvency  of  the 
maker,  though  before  a  suit  brought  by  him,  cannot  be  set  off 
against  a  debt  due  to  the  insolvent.  {Johnson  v*  Bloodgood, 
1  Johns.  Cases,  51.) 

Talcot,  contra.  Whatever  may  have  been  the  intimation  of 
the  Court,  in  the  case  of  the  Bank  of  Viica  v.  Magher,  as  to 
tlie  necessity  of  a  demand  at  the  bank,  the  rule,  if  it  were 
settled,  would  not  apply  to  this  bank.  The  8th  section  of  the 
act  to  incorporate  the  J^erson  County  Bank^  {sess.  39,  c 
231,)  declares,  that  the  bills  or  notes  issued  by  the  bank^ 
''shall  be  binding  and  obligatory  upon  the  same,  in  like  man- 
ner, and  with  the  like  form  and  effect,  as  upon  any  private 
person  or  persons,  if  issued  by  him  or  them,  in  hi^  or  their  pri- 
vate capacity  or  capacities." 

Lynch,  in  reply,  said>  the  statute   referred  to,  did  not  pre 
scribe  the  remedy,  but  merely  declared  the  nature  of  the  obli- 
gation of  bills  or  notes  of  the  bank,  not  under  seal. 

[Spencer,  Ch.  J.,  observed,  that  the  Court  did  not  mean,  in 
the  case  of.  the  Bank  of  Niagara  v.  3/'  Cracken,  (18  Johns, 
Rep.  493,)  to  decide,  tliat  the  demand  of  payment  of  a  bank 
note,  not  payable  at  any  particular  place,  need  not  be  made 
at  the  bank,  previous  to  its  being  offered  as  a  set-off  in  a  suit 
I  *  324  ]  brought  by  the  bank.  The  decision  of  *that  point  was  not 
necessary  in  that  case ;  and  he  considered  the  question  as  now 
open.] 

Wood  WORTH,  J.,  delivered  the  opinion  of  the  Court.  The 
evidence  offered  by  the  defendant  in  the  Court  below,  did  not 
make  out  a  valid  defence,  because,  it  did  not  appear  that  the 
defendant  was  the  owner  or  possessor  of  the  bills  before  the 
commencement  of  the  suit.  He  relied  on  the  fact,  that  they 
bore  date  previously,  a  circumstance  unimportant  and  altoge- 
ther irrelevant;  for  aught  that  appears,  he  may  have  obtained 
tlic  bills  after  he  was  sued,  and  if  so,  they  could  not  be  the 
subject  of  set-off. 

This  principle  is  well  settled,  in  a  variety  of  cases.  In 
Dickson  and  others  v.  Evans,  (Term  Rep.  57,)  the  plaintiff 
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brought  an  action,  as  assignee  of  a  bankrupt ;  it  was  held,  that     ALBANY, 
the  defendant  could  not  set  off  cash  notes  issued  by  the  bank-  J*"»*^y>  'S^* 
nipt,  payable  to  bearer,  bearing  date  before  his  bankruptcy,    Jefpkrsov 
unless  he  showed  further,  that  such  notes  came  to  his  hands  Couhti  Bank 
before  the  bankruptcy.     The  principle  of  this  case  applies  :   A     Chapmak. 
set-off  is  in  the  nature  of  a  cross  action  ;  the  defeindant  must 
prove  every  thin^  necessary  to  constitute  his  demand.     It  is  a 
general  rule,  that  the  onus  pfohdndi  lies  otl  th^  person  who 
wishes  to  support  his  case,  by  a  particular  fact,  and  of  which 
he  is  supposed  to  be  conusant.     In    Carpenter  v.  Butterfield, 
(3  Johns,    Cos.  145,)   this  p6int  is  decided.     A  debt  or  de- 
mand to  be  set  off  under  the  statute,  must  be  an  existing  debt 
or  demand,  at  the  time  of  the  commencement  of  the  plaintiff's 
suit.     The  evidence  given  is  defective  in  this  respect,  and  did 
not  entitle  the  defendant  to  a  set-off. 

As  the  first  exception  disposes  of  the  cause,  we  are  not  call- 
ed on  to  decide  whether  a  demand  of  paymerit  at  the  bank 
was  necessary.  In  the  case  of  the  Bank  of  Niagara  v. 
l^V  Cracken,  (18  Johns,  Rep.  493,)  one  question  raised  on  the 
argument  was,  that  payment  of  the  bills  had  never  been  de- 
manded at  the  Bank  of  Niagara ;  but  it  appeared  in  evidence 
that  the  defendant  offered  therh  to  the  plaintiffs,  in  part  pay- 
ment of  his  note,  and  they  refused  to  receive  them.  This  was 
equivalent  to  a  demand.  I  observed  in  that  case,  "  that  the 
bills  were  not  payable  at  any  particular  *place,and  would  have  [•SSS  ] 
sustained  an  action  without  a  demand  at  the  bank."  This 
wjis  my  individual  opinion.  The  case  did  not  require  the 
decision  of  the  Court  on  that  point ;  nor  did  the  Court  intend 
to  decide  it. 

The  bank  stopped  payment  in  July,  1819,  but  there  is  no 
proof  of  insolvency ;  it  is  merely  stated  that  it  had  not  resumed 
payment ;  nor  does  it  appear  that  an  assignment  of  its  property 
and  effects  have  been  made.  We  are  not  to  intend,  that  there 
is  a  want  of  ability  to  discharge  all  legal  demands  ;  but  rather, 
that  owing  to  the  peculiar  state  of  the  country,  they  required 
time  to  call  in  their  funds.  How,  then,  can  the  bona  fide  pur- 
chase of  thcfir  paper  be  called  a  fraud  on  creditors  ?  I  think  it 
was  not.  Had  the  defendant  made  out  in  evidence,  that  he 
held  the  notes  before  the  suit  was  commenced,  he  would  have 
e»;tablished  his  off-set,  provided  a  demand  of  payment  was  un- 
necessary. The  Court  below  erred  in  admitting  the  evidence. 
The  judgment  must  be  reversed,  and  a  vtenire  de  novo  awarded. 

Judgment  reversed. 
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Jackson,  ex  denu  Curtis,  against  Bronson. 


ALBANY, 

January,  1822. 

Jacksoh 

V. 
BR0VS05. 

A  mortgager  EJECTMENT  for  land  in  Onondaga,  tried  before  Mr 
mainudne^u  J"^^^®  Yates,  at  the  Onondaga  Circuit,  in  June,  1821.  The 
me^  a^!^  lessor  of  the  plaintiflf  proved  a  title  under  Abijah  Earl,  for  a 
the  grantee  of  lot  of  sixty  acres,  by  a  deed  to  him,  dated  3d  of  Marchy  1801, 
the  mortgagoe.  duly  recorded  on  the  same  day,  and  that  the  defendant  was  in 
^"^  possession  of  six  acres  of  the  land.     The  defendant  proved  a 

mortgage  from  Curtis  to  Earl,  dated  March,  1801 ,  of  the  whole 
lot,  to  secure  payment  to  the  state  of  405  dollars  and  62  cents, 
and  to  indemnify  Earl.  Abo,  a  deed  from  Earl  to  the  de- 
fendant for  the  premises  in  question,  dated  5th  of  June,  1804. 
A  verdict  was  taken  for  the  plaintiflT,  subject  to  the  opinion  of 
the  Court,  on  a  case,  which  was  submitted  to  the  Court,  with- 
out argument. 

[  ♦  396  ]  ^Per  Curiam.     It  is  now  well  settled,  that  the  mortgagee 

has  a  mere  chattel  interest :  and  the  mortgager  is  considered 
as  the  proprietor  of  the  freehold.  The  mortgage  is  deemed  a 
mere  incident  to  the  bond  or  personal  security  for  the  debt ; 
and  the  assignment  of  the  interest  of  the  mortgagee  in  the 
land,  without  an  assignment  of  the  debt,  is  considered  in  law 
as  a  nullity. 

In  the  case  of  Runyan  v.  Mersereau,  (1 1  Johns.  Bep. 
534,)  it  was  decided  that  the  mortgager,  or  a  purchaser  of  the 
equity  of  redemption,  may  maintain  trespass  against  the 
mortgagee,  or  a  person  acting  under  his  license.  There  the 
defendant   pleaded   Uberum  tenementum;  and   the   plaintiiT 

fthe  purchaser  of  the  equity  of  redemption)  replied,  that  the 
reehold  was   in   himself ;  and   there   was  judgment   for   the 
plaintiff.     Here,  the  question  is,  whether   Curtis,  the  mortga- 
ger, can  maintain  an  ejectment  against  Branson,  who  appears 
as  a  grantee,  by  deed  in  fee-simple,  under  the  mortgagee. 
We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment^ 

Judgment  for  the  plaintiff,  (ft) 

(a)Vide  i>t>lten«ofi  Y.  Clark,  6   CotoenU  Rep,  147.     Peterson  ▼.  dark, 
15  Johns.  Rep.  205.     Jones  v.  C/orJt,  20  Ibid.  61. 

(5)  Jaeksony.  Bowen^  7  Cowen*s  Rep.  18. 
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ALBANY, 

January,  182S. 

The   Bank    of   Chenango    against    Curtiss   and  bankofChe- 

OTHERS.  "T^ 

CORTISS. 

THIS  was  an  action  of  assumpsit,  tried  at  the  Chenango  The  act  in- 
Circuit,  in  June,  1821,  before  Mr.  Justice  Van  Ness.  The  corporaiingihe 
♦declaration  was  of  the  term  of  August,  1819,  against  John  G.  [*327  ] 
Curtiss,  Thomas  Greenly,  Joseph  Morse,  ^nd  Joseph  Enos,  Bankofche- 
defendants,  "  for  that,  whereas  the  before  named  defendants,  nango,  (seta, 
on  the  17th  day  o(  November,  1818,  at 'the  town  of  Eaton,  to  il'f"'^^^^' 
wit,  at  Norwich,  in  the  county  of  Chenango,  made  a  certain  that  all  the 
note  in  writing,  commonly  called  a  promissory  note,  their  own  parties, wheth- 
proper  hands  and  names  being  thereunto  subscribed,  bearing  ^  makers,  en- 
dale  the  same  day  and  year  last  aforesaid,  and,  then  and  there,  8^"^"^  ^^ 
delivered  the  said  note  to  the  said  plaintiffs,  by  which  said  nmtees  of  any. 
note  the  said  defendants  became  bound,  and  promised  to  pay  note,  &c.,du- 
the  said  plaintiflfe,  ninety  days  after  the  date  of  the  said  note,  ^"k^aU^be 
at  the  Bank  of  Chenango,  in  the  village  of  Norwich,  5,000  gued '  jointly, 
dollars,  for  value  received,  which  said  note  the  plaintiffs,  in  &c.,  so  that 
fact,  say,  was  <iiscounted  at  the  Bank  of  Chenango;  and,  ^^"^y  °'*®  ^*J} 
whereas  it  is  enacted  among  other  things,  by  the  act  entitled  ^  charred  on 
tn  act  to  incorporate  the  Bank  of  Chenango,  that  all  the  one  note,  &c: 
parlies,  whether  makers,  obligors,  drawers,  endorsers,  or  -^eW,  that  a 
guarantees  of  any  note,  bond,  or  bill,  discounted  at  said  bank,  ^^^["^he^mal 
or  pledged  for  money  due  to  the  same,  are  thereby  declared  to  Jer  and  en- 
be  joint  makers  or  drawers,  and  as  such,  shall  and  may  be  dorser  of  a 
sued,  declared  against,  and  prosecuted  to  judgment  and  execu-  "®^®»  tTh'^'w" 
tion,  jointly,  any  matter  of  form  or  practice  in  Courts  hereto-  job^il  ^as^if 
fore  in  use  to  the  contrary  notwithstanding,  so  that  no  more  thevwerejoint 
than  one  bill  of  costs  shall  be  charged  upon  one  note,  bond,  or  makers,  is 
bill,  discounted  at  said  bank  ;  by  reason  whereof,  and  by  force  8**f**»  ^^  ^ 

'  '      •'  '  -^  note    may   be 

^iven  in  evidence  under  such  count,  by  force  of  tho  statute.  But  such  note  cannot  be  given  in 
evidence  undnr  the  money  counts,  when  the  endorser  is  joined,  the  statute  having  given  a  new 
remedy  unknown  to  the  common  law. 

'I  he  Bank  of  Ckenanffo  agreed  with  the  defendants,  on  their  depositing  in  the  bank  2,000 
dollars,  to  let  them  have  5,000  dollars  in  the  notes  of  the  bank,  which  wore  marked,  and  as  long 
{u  the  notes  were  kept  from  returning  to  the  bank,  the  defendants  were  to  pay  no  interest.  And 
tlie  defend;ints  were,  at  no  time,  to  suffer  a  greater  amount  to  return  than  the  amonnt  of  their 
deposit  ;  and  they  were  to  have  the  money  as  long  as  they  kept  the  exchanges  good  ;  bnt  either 
party  waste  beat  liberty  to  close  the  concern,  on  giving  six  months*  notice  ;  and  if  the  exchanges 
were  not  kept«(ood,  the  agreement  was  to  be  forfeited,  and  the  bank  to  be  at  liberty  to  call  for 
iiiiinediate  payment;  and  the  defendants  gave  their  note  to  the  bank,  made  by  two  of  them,  and 
endor?:ed  by  the  other  two,  for  the  5,000  dollars,  payable  ninety  days  after  date :  Held^  in  an 
action  brought  by  the  bank,  on  the  note,  against  all  the  defendants,  as  makers,  that  the  contract 
between  the  parties  was  not  usurious  ;  that  tho  note  was  discounted  within  the  meaning  of  the 
act  ;  and  that,  ahhough,  when  the  note  fell  due,  no  bills  of  the  bank  had  been  returned,  and, 
therefore,  nothing  was  due  on  the  note,  and  more  than  six  months  had  elapsed  ;  yet,  that  the 
endorsers  were  not  discharged,  as  they  were  estopped  by  the  agreement  from  making  any  such 
objection,  (a) 

(a)  Vkie  Bank  of  Utica  v.  Wager,  2  Cotcen's  Rep,  712.  788. 

2.; 
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ALBANY,     of  the  statute  aforesaid,  the  said  defendants  became  liable 
January,  18M.  jointly,  to  pay  to  the  said  plaintiffs  the  said  sum  of  money  it 
UakxufChk-  ^he  said  note  mentioned,  according  to  the  tenor  and  effect  of 
MARGo       the  said  note,  and  of  the  statute  aforesaid ;  and  being  so  liablci 
CuRTiss      they,  the  said  defendants,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.,  undertook,  And 
then  and  there,  faithfully  promised  the  said  plaintiffs  to  pay  to 
them  the  said  sum  of  money,  in  the  said  note  mentioned,  ac- 
cording to  the  tenor  and  effect  of  the  said  note,  and  of  the 
statute  aforesaid."     The  declaration  contained,  also,  counts 
for  money  lent,  &c.,  and  money  had  and  received,  <S:c.,  and 
concluded  in  the  usual  form.     The  defendants,  Curtiss  and 
[•328  J        Greenly,  impleaded  with  *Morse  and   EnaSy  pleaded    non 
assumpsit,  with  notice  of  set-off. 

The  plaintiffs,  at  the  trial,  proved  the  handwriting  of  the 
makers  and  endorsers  of  a  note,  dated  Eatoriy  17th  of  ^'q- 
vembefy  1818,  made  by  Curtiss  and  Greenly,,  by  which  they 
promised,  jointly  and  severally,  ninety  days  after  date,  to  pay 
to  the  order  of  Joseph  Morse,  at  the  Bank  of  Chenango,  in 
the  village  of  Xorwich,  5,000  dollars,  for  value  received,  which 
note  was  endorsed  by  Joseph  Morse  and  Joseph  Enos.     The 

Elaintiff  then  offered  to  prove,  that  payment  of  the  note  had 
een  regularly  demanded,  and  refused  by  the  makers,  and 
due  notice  thereof  given  to  the  endorsers,  and  that  the  note 
had  been  duly  protested  for  nonpayment.  This  evidence 
was  objected  to  by  the  defendants'  counsel,  but  the  Judge 
overruled  the  objection,  and  admitted  the  evidence.  The  de- 
fendants' counsel  objected  to  the  note  being  read  in  evidence, 
but  the  Judge  allowed  it  to  be  read  to  the  jury.  The  plaintiff:^ 
then  introduced,  with  the  consent  of  the  defendants'  counsel, 
the  original  proposition  in  writing  made  by  the  defendants,  as 
the  basis  of  the  loan,  as  follows,  to  wit :  "  Say  we  deposit 
2,000  dollars,  and  take  from  you  5,000  dollars,  the  whole  of 
a'hich  is  marked.  So  long  as  we  keep  the  whole  in  circula- 
tion, we  pay  no  interest.  We  are,  at  no  time,  to  suffer  a 
greater  amount  to  arrive  at  the  bank,  than  the  amount  of  our 
deposit.  We  pay  interest  on  all  such  money  marked,  from 
tl)e  time  it  arrives,  until  redeemed.  So  long  as  the  exchanges 
are  kept  good,  so  long  we  are  to  have  the  money  ;  either  party 
reserving  the  privilege  of  closing  the  concern,  by  giving  six 
months'  notice.     Provided,  we   do   not   keep  the  exchanges 

Stood,  the  agreement  is  forfeit,  and  the  bank  at  liberty  to  call 
or  immediate  payment."  To  this  proposition  the  plaintiffs 
acceded,  and  made  the  loan  accordingly.  It  uas  admitted 
that  the  note  declared  on  was  given  for  the  5,000  dollars 
mentioned  in  Uie  agreement,  and  that  the  deposit  of  2,000 
dollars  was  made  pursuant  to  the  agreement ;  and  tliat,  on  tiie 
25th  of  May,  1819,  there  had  been  returned  to  the  bank,  of 
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tiie  marked  bills,  2,599  doHars,  which  remained  unredeemed,     ALBANY, 
and  on  that  day,  the  plaintifTs  sent  a  written  notice  addressed  ^^^^^L^^ 
to  the  defendants,  Cwriiss  and  Greenly y  stating  "Hhe  amount  bankofChs- 
of  bills  returned,  and   their  reason  for  wishing  the  concern       makqo 
closed,  and  that  they  availed   themselves  of  the  privilege  con-     curtmi. 
4ained  in   the  agreement  (or  that  purpose.    The   plaintiffs 
claimed  a  balance  due  on  the  note,  on  the  10th  of  Auguetj  of 
3)354  doHars  and  10  cents,  according  to  a  statement  annexed 
to  the  case;  for  which  sum  a  verdict  was   found  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court,  on  a  case  con* 
tiBdning  the  facts  above  stated. 

This  case  was  very  fully  and  ably  argued  ;  but  it  is  necessa- 
ry to  state  only  the  principal  points  and  authorities. 

J.  C.  Spencer y  for  the  plaintiffs,  contended,  that  the  declara- 
tion, though  it  might  have  been  bad  on  demurrer,  was  good 
after  verdict.  This  mode  of  declaring,  though  singular,  was 
prescribed  by  the  statute  incorporating  the  bank.  There  is 
not,  therefore,  such  a  variance  as  would  have  been  fatal,  had  it 
been  an  ordinary  case. 

Again ;  this  was  a  loan  of  money  to  the  four  defendants  who 
made  the  proposition,  and  who  gave  the  note  as  security. 
They  were  liable  as  borrowers  on  the  original  contract  or  loan. 
The  count  for  money  lent  is  good,  and  the  note  might  have 
been  laid  aside. 

Any  allegation  of  usury  in  this  transaction  cannot  be  main- 
tained. The  defendants  were  to  pay  interest  on  the  excess  of 
money  returned  to  the  bank.  It  is  not  an  agreement  to  pay 
the  principal,  with  interest  at  a  greater  rate  than  seven  per 
cent,  per  annum.  In.Floyer  v.  Edwards y  {Cowp.  112.  115,) 
Lord  Mansfield  said,  that  ^^  wherever  it  is  in  the  power  of  a 
known  borrower  of  money,  to  pay  the  principal  within  a 
limited  time,  without  interest,  upon  nonpayment,  the  reserva- 
tion of  a  larger  sum  than  the  statute  allows,  is  no  usury."  In 
the  present  case,  it  was  in  the  power  of  the  defendants,  at  any 
time,  to  prevent  any  thing  more  than  the  legal  interest  from 
being  paid.  So,  taking  interest  in  advance,  or  discounting 
bills,  is  not  usury.  {Ilammett  v.  lea,  1  Bos.  fy  PuU.  144. 
Maddock  v.  BumbaUy  8  East,  304.  5  Comyn's  Dig.  483. 
Usunfy  B.  560.  09.) 

Storrs,  contra,  contended  that  the  inote  was  not  discounted 
at  the  bank,  but  pledged  merely  for  money  lent.     There  was 
no  evidence  to  support  that  averment  in  the  declaration.    *That        [  *  330  ] 
the  note  described  in  the  declaration,  and  the  one  given  in 
evidence  did  not  agree,  and  the  variance  was  fatal. 

There  being  a  join/ action  against  four,  two  of  whom  are 
makers,  and  two  endorsers  of  the  note,  if  the  plaintiffs  cannot 
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AKRANY,     recover  against  all  the  defendants,  they  cannot  recover  against 
jnmiary,  1822.  j|„y^     Tjj^  l(5^}i  section  of  the  Statute  incorporating  the  bank, 

^TrrorCHE-  {sess,  41,  ch.  253,)  which  gives  this  fieculiar  form  of  action, 
NANGo  contains  a  pravisOy  ''  that  nothing  in  this  section  contained 
riRTiss.  ^hall  alter,  or  in  any  way  affect,  the  legal  liabilities  of  the  par- 
ties, or  any  of  them."  When  the  note  became  due,  no  money 
having  been  returned  to  the  bank,  nothing  could  be  demand- 
ed on  the  note.  The  plaintiffs  gave  time  to  the  makers ;  and 
it  is  well  settled,  that  if  the  creditor  indulges  the  principal,  by 
exceeding  the  time  of  payment,  it  discharges  the  endorsers,  or 
surety.  {The  People  v.  Jansen,  1  Johns.  Rep,  332.  Hubbly 
V.  Browiiy  16  Johns.  Rep.  70.  72.  2  Johns,  Ch.  Rep.  559, 
560.) 

Tne  note  could  not  be  given  in  evidence  under  the  money 
counts.  The  statute  has  given  the  plaintiffs  a  new  action,  en- 
tirely unknown  to  the  common  law.  It  is  not  merely  a  new 
remedy,  but  a  peculiar  form  of  action,  which  must  be  pursued 
by  the  plaintiffs ;  and  they  can  recover  in  no  other  shape  or 
form  of  proceeding.  It  is  on  the  statute  that  the  plaintiffs 
must  recover,  if  at  all ;  and  they  were  bound,  therefore,  to 
have  recited  the  statute  in  the  writ  or  declaration.  (6  Bac. 
Abr.  Statute,  1 .)  This  is  not  a  case  in  which  the  plaintiffs 
can  recover,  partly  at  common  law,  and  partly  on  the  statute. 
They  must  recover  wholly  under  the  statute,  or  wholly  at  com- 
mon law.  The  plaintiffs  are  bound  to  aver  every  fact  in  their 
declaration,  which  is  necessary  to  show  the  Court,  that  thqy 
have  a  good  cause  of  action.  (5  Comyh^s  Dig.  Plead,  c.  76. 
Plowd.  376.) 

Again  ;  the  contract  in  this  case  was  usuriotis.  In  Roberts 
v.  Trenayne,  {Cro.  James,  507,  506,)  Doderidge,  J.,  took  the 
distinction,  that  if  the  casualty  goes  to  the  interest  only,  and 
not  to  the  principal,  it  is  usury ;  but  if  the  principal  and  inte- 
rest are  both  at  hazard,  then  it  is  not  usury.  But  if  both  prin- 
cipal and  interest   are   secured,  it  is  usury.      {Richards  v. 

^  ♦  331  I  Brown,  Cowp.  770. 774.  Morse  v.  Wilson,  *4  Term  Rep.  353. 
Butten  V.  Dounham,  Cro.  Eliz.  643.)  No  shift  or  contrivance 
to  cover  a  loan  will  be  allowed  to  prevail.  It  is  not  necessary 
that  the  contingency  should  ever  happen,  in  order  to  render 
tlie  transaction  usurious  If  once  infected  with  usury,  no 
agreement  of  the  parties  can  render  it  valid.  No  usage  of 
trade  or  business  will  be  allowed  to  control  the  statute.  {Dun- 
ham V.  Gould,  16  Johns.  Rep.  367.  372.) 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  Court.  The 
act  incorporating  the  Bank  of  Chenango,  enacts,  <<  that  all  the 
parties,  whether  makers,  obligors,  drawers,  endorsers,  or  gua- 
rantees, of  any  note,  bond,  or  bill,  discounted  at  said  bank,  or 
pledged  for  money  due  to  the  same,  are  declared  to  be  joint 
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makers,  obligors,  or  drawers,  and  as  such  shall  and  may  be     albanit, 
<ued,  declared  against,  and  prosecuted  to  judgment  and  exe-  J"n"ao'»  '82f. 
<;ution,  jointly;  provided,  that  nothing  in  the  act  contained  BankoTche 
shall  alter,  or  in  any  way  affect  the  legal  liabilities  of  the  par-       margo 
ties,  or  any  of  them."  Cortiss. 

The  defendants  are  the  makers  and  endorsers  of  a  promis- 
sory note,  against  whom  the  plaintiffs  have  declared  jointly, 
alleging  that  they  made  a  certain  note  in  writing,  their  own 
proper  hands  and  names  being  thereto  subscribed,  by  which 
they  promised  to  pay  the  plaintiffs,  ninety  days  after  date, 
5,000  dollars,  which  note  the  plaintiffs  aver  was  discounted  at 
the  Bank  of  Chenango.  The  note  was  made  by  two  of  the 
defendants,  and  endorsed  by  the  others  ;  at  the  trial,  the  plain- 
tiffs proved  the  handwriting  of  the  makers  and  endorsers, 
and  a  regular  demand  of  payment  and  notice.  The  defend- 
ants' counsel  objected  to  the  reading  of  the  note  in  evidence, 
but  it  was  admitted.  It  is  now  contended,  that  the  note  was 
not  discounted  at  the  bank,  and,  therefore,  cannot  be  given 
in  evidence  to  support  the  counts  in  the  plaintiffs'  declara- 
tion. Whether  this  objection  was  urged  at  the  trial  or  not,  is 
immaterial ;  the  objection  was  general,  and  may  be  made  here. 

In  order  to  determine  whether  it  is  well  founded,  we  must 
recur  to  the  original  proposition  made  by  the  defendants,  which 
was  the  basi^  of  the  loan.  They  propose  to  deposit  52,000  dol- 
lars, and  take  from  the  bank  5,000  dollars,  the  '"'whole  of  which  [  *  332  ] 
is  marked  ;  the  proposition  regulates  the  extent  of  credit,  when 
interest  shall  be  paid,  and  on  what  sums  ;  the  plaintiffs  accede 
to  this.  A  loan  is  concluded  on  the  terms  of  this  proposition, 
and  a  promissory  note  is  executed  for  5,000  dollars,  payable 
ninety  days  from  November  17,  1818.  By  the  statement  an- 
ticixed  to  the  case,  it  appears,  that  on  the  27th  of  November, 
the  defendants  withdrew  from  the  bank  the  balance  that  re- 
mained of  the  note,  and  a  part  of  the  deposit ;  from  this,  it  is 
evident,  the  bank  did  not  advance  the  whole  5,000  dollars,  but 
deducted  a  part,  which  must  have  been  for  the  discount  or  in- 
terest. That  the  note  in  question  was  not  discounted  in  the 
manner  more  generally  practised  at  banks,  I  am  not  disposed 
to  deny  ;  but  that  it  was  not  substantially  the  discount  of  a 
note,  although  terms  and  conditions  were  annexed,  cannot  be 
admitted.  On  the  credit  of  this  note  the  defendants  raised  a 
sum  of  money  at  a  certain  rate  of  interest ;  it  was  not  the  less 
a  discount  because  made  subject  to  special  stipulations.  The 
plaintiffs  are  nowhere  restricted,  in  this  respect,  provided  the 
contract  they  make  is  legal.  The  averment,  therefore,  was 
supported  by  proof.  But  it  is  said,  the  endorsers  were  dis- 
charged, because  the  money  could  not  be  demanded  when  the 
note  became  due,  no  bills  at  that  time  having  been  returned 
to  the  bank. 
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ALBANY,  The  fact  slated  is  true;  but  the  consequence  does  Bot  (oi 
January,  1822.  j^^^  j^  determining  the  liability  of  the  defendants,  we  rattsi 
^^^TKOFCuiT-  ^^^^  beyond  the  note.  The  proposition  n»ade  by  the  defend- 
HAifxso  ants  having  been  assented  to  by  the  platntiflTs,  became  the  con- 
Ci'KTiM  ^'^^^  between  the  parties,  on  which  must  <lepend  the  question 
of  liability.  By  that  it  was  agreed,  that  so  long  as  the  defend- 
ants kept  the  5,000  dollars  in  circulation,  they  were  to  pay  no 
iiUere$t ;  they  were  at  ao  Ikne  to  sufier  a  greater  amount  to 
arnve  at  the  bank,  than  the  amount  of  their  tleposit,  and  were 
to  pay  interest  on  all  the  money  marked,  from  the  time  it  ar- 
rived,  until  returned  ;  and  so  long  as  tlie  exchanges  were  kept 
good,  so  long  they  were  to  have  the  money  ;  either  party  re- 
serving the  privilege  of  closing  the  concern,  by  giving  six 
months'  notice ;  and  provided  the  defendant  did  not  keep  the 
exchange  good,  the  agreement  was  forfeited,  and  the  plaintifls 
[  *  333  1  were  at  liberty  *to  call  for  immediate  payment.  The  answer 
to  this  objection  is,  that  although  the  note  could  not  be  de- 
manded at  the  end  of  ninety  days,  yet  being  given  to  secure 
the  payment  of  the  money  to  which  the  contract  referred,  and 
being  subscribed  by  the  endorsers,  as  well  as  the  makers,  and 
requiring  at  least  six  months'  notice  before  payment  could  be 
exacted,  it  must  be  considered  that  the  defendants  have  ex- 
pressly waived  an  objection  of  this  kind,  and  that  the  endors- 
ers have  assented  that  this  shall  continue  a  valid  note ;  and 
that,  according  to  the  plain  intent  of  the  parties,  it  should  be 
controlled  by  tlie  original  proposition  and  acceptance,  so  far  as 
related  to  the  time  the  money  was  payable.  The  endorsers, 
therefore,  were  not  discharged  on  this  ground,  for  they  had,  in 
efect,  stipulated  to  the  contrary. 

The  same  reasoning  applies  to  tlie  objection,  that  the  endors- 
ers are  discharged,  because  the  time  vras  extended  beyond  that 
specified  in  the  note.  The  endorsers  are  not  in  a  situation  to 
urge  this,  for  the  note  and  contract  must  be  taken  together ; 
and  then  we  find  the  endorsers,  as  well  as  the  makers,  agree- 
ing to  the  extension.  Independent  of  the  contract,  had  the 
makers  entered  into  a  stipulation  with  the  holders  to  extend 
the  time,  there  is  no  doubt  the  endorsers  would  have  been 
discharged.  Tlie  authorities  cited,  abundantly  prove  this ;  but 
I  have  not  discovered  any  authority  that  applies  the  principle 
to  a  case  like  the  present.  If  the  endorsers  had  paid  the 
amount  of  the  note,  when  it  fell  due,  they  could  not  recover 
of  the  makers,  because  they  would  have  acted  without  re- 
quest, and  contrary  to  the  stipulation  and  understanding  of  all 
parties. 

The  declaration  states,  that  the  defendants  made  the  note, 
their  own  proper  hands  and  names  being  thereto  subscribed ; 
it  is  admitted,  that  all  did  not  subscribe  the  note,  for  two  en- 
dorsed it;  and  that  the  note  produced,  varies  from  the  desctip* 
23;^ 
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tion  given  in  tho  count ;  but  the  true  question  is,  whether,     Albany. 
notwithstanding  the  variance,  the  note  n>ay  not  be  given  in  J«""a'y»  '822. 
evidence  under  it.     I  think  the  statute  has  settled  this  ques-  eamkofCiix- 
tioo,  for  all  the  parties,  whether  makers  or  endorsers,  are  de-       kavcso 
dared  to  be  joint  makers,  and  as  such  may  be  declared  against,     cuRTisa. 
and  prosecuted  to  judgment.    This  ^authorises  the  form  of        r  *  334 1 
declaring  adopted  by  the  plaintii&,  which  is  as  on  a  note 
Against  the  makers  only  ;  and  for  the  purpose  of  conducting 
this  action,  considers  the  note  as  one  made  by  the  defendants 
jointly.* 

I  fully  concur  with  the  counsel  for  the  defendants,  that  this 
note  could  not  be  given  in  evidence  under  the  money  counts^ 
The  statute  in  this  case  has  given  a  new  remedy,  not  a  new 
action ;  the  evidence  which  supports  the  statute  remedy,  does 
not  apply  to  the  common  law  oounts.  Although  a  note  may 
be  good  evidence  on  the  count  for  money  lent  against  the 
makers,  it  is  no  evidence  wlien  the  endorsers  are  joined.  The 
note;  docs  not  prove  a  joint  cause  of  action  against  them  for 
money  lent ;  no  such  action,  jointly,  is  known  to  the  common 
law,  and,  therefore,  the  plain  tiffs  must  rdy  solely  on  the  count 
on  the  note,  which  I  think  is  supported  by  the  evidence. 

Bat  it  is  contended  that  the  note  is  usurious.  In  examining 
this  question,  we  must  view  tlie  ^vhole  transaction  as  it  passed 
between  the  parties,  in  order  to  determine  whether  there  were 
any  subtle  devices  or  evasions  to  elude  the  statute.  After  an 
attentive  cpnsideration,  it  appears  to  me,  that  such  was  not  the 
intent ;  but  that  this  was  a  contract  prudently  entered  into  by 
the  bank,  to  guard  against  the  immediate  return  of  their  notes, 
which  from  their  hmited circulation  waste  beuppreliended,and 
to  prevent  the  necessity  of  stopping  payment. 

The  defendants  wore  to  deposit  2,000  dollars,  and  take  5,000 
dollars  in  notes  of  the  bank,  which  were  nim-kcd.  So  long  as 
ihey  kept  the  whole  in  circulation,  that  is,  prevented  it  from 
returning  to  the  bank,  they  were  not  to  pay  interest.  This 
may  have  been  difficult ;  but  it  cannot  be  said  to  be  impracti- 
cable ;  and  if  so,  the  efiect  would  be  that  the  bank  would  have 
the  benefit  of  the  deposit  of  2,000  dollars,  but  would  receive 
no  interest  on  3,000  dollars  of  the  money  loaned :  Instead 
thereof,  their  operations  might  be  facilitated  in  not  being  com- 
pelled to  redeem  the  money.  Again  ;  the  defendants  are  to 
pay  interest  on  all  the  money  marked,  from  the  time  it  arrives, 
until  redeemed.  The  amount  that  might  return  within  a  given 
time,  was  altogether '  contingent.  The  defendants  had  the 
privilege,  as  well  ^as  the  plaintiff,  of  closing  the  concern,  by  f  *335  ] 
giving  six  months'  notice.  If  they  found  that  the  bills  were 
returning  to  the  bank  sooner  than  they  calculntcd,  and  to  an 
amount  that  exceeded  tlie  3,000  dollars,  and  thereby,  in  effect, 
subjecting  them  to  pay  more  than  legal  interest,  they  could 
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ALBANY,  discharge  themselves,  on  giving  notice,  at  the  end  of  sii 
January,  1822.  months.  It  was  possible  that  before  the  end  of  that  period,*a 
BakkofChe-  large  portion  or  the  whole  of  the  bills  might  have  beenreturn- 
HANGo  ed  ;  and  it  is  true,  that  in  that  event  they  were  bound  to  pay 
CuRTiss  interest,  without  any  allowance  of  interest  on  the  deposit ;  and 
in  this  way,  they  might  be  liable  to  pay  interest  on  a  larger 
sum  than  they  received  ;  but  it  does  not  follow,  with  certainty, 
that  such  would  be  the  case :  for  example,  if  at  the  end  of 
ninety  days,  1,000  dollars  had  returned  to  the  bank,  and  the 
defendants  had  then  given  notice  to  close  the  concern^  and  at 
the  end  of  six  months,  no  more  than  3,000  dollars  had  return- 
ed to  the  bank,  then  the  defendants  would  pay  no  more  than 
legal  interest,  and  probably  less,  as,  in  that  case,  the  bank  could 
only  claim  interest  from  the  time  the  bills  were  returned,  which 
would  necessarily  be  less  than  legal  interest,  calculated  from 
the  time  the  discount  was  made.  It  cannot,  then,  correctly, 
be  said,  that  usurious  interest  was,  with  certainty,  reserved. 
It  was  altogether  uncertain  what  would  be  the  rate  of  interest, 
when  the  concern  was  closed.  That  depended  on  the  amount 
of  money  returned,  and  the  time  when  returned  ;  and  would, 
in  a  great  measure,  depend  on  the  continued  credit  of  the 
bills,  and  the  extent  of  their  circulation.  Whether  the  de- 
fendants would  pay  more  or  less  than  legal  interest,  could  not 
be  predicted.  The  contingency  was  nicely  balanced  :  tlie 
contract  appears  to  have  been  a  fair  one,  and  not  intended  as 
a  cover  for  usury.  From  the  terms  of  this  contract,  it  follows, 
that  the  defendants,  by  keeping  the  money  in  circulation,  had 
it  in  their  power  to  have  avoided  the  payment  of  any  interest. 
The  question  then  recurs,  was  there  any  thing  like  usury  in  this 
transaction  ? 

In  Floyd  v.  Edwards,  {Cowp.  115,)  Lord  Mansfield  lays 
down  the  law  in  this  manner  :  that  whenever  it  is  in  the  power 
f  *336  J  of  a  known  borrower  of  money,  to  pay  the  principal  *withina 
limited  time,  without  interest,  upon  nonpayment,  the  reserva- 
tion of  a  larger  sum  than  the  statute  allows,  is  no  usury,  be- 
cause, usury  is  an  agreement  originally  to  pay  the  principal 
with  more  than  legal  interest.  (6  Com.  Dig,  4&},  Clayton's 
case,  5  Co,  69.)  In  the  latter  case,  it  is  said,  ''  if^  upon  the 
first  contract,  he  who  lendeth,  reserveth  no  certain  sum  for  the 
loan,  but  secundaria  speret  de  aliqua  retributione,  ad  volun^ 
tatern  ejus  qui  mtUuattis  est,  hoc  non  est  viitiosum.''  In  1 
Hawkins'  P.  C.  ch.  8'2,  s.  10,  the  same  principle  is  fully  re- 
cognised, where  the  authorities  are  collected.  In  Cutler  v. 
^  How,  (8  Mass.  Rep,  5^59,)  it  was  held,  that  where,  by  the 

■  terms  of  the  contract,  the  party  may,  by  payment  at  a  certain 

day,  avoid  any  stipulated  penalty,  such  contract  was  not  usuri- 
-  ous.     By  the  terms  of  the  contract,  in  that  case,  the  defend- 

f  ant  might,  by  paying  in  sixty  davs,  have  avoided  tlie  payment 
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of  every  thing  but  the  discharge  of  what  was  previously  due     Albany, 
from  him.     I  have  already  shown,  that  the  defendants  in  this  Jan«n''y»  '822. 
case  might  have  done  the  same.     The  case  of  the  Northamp-  BAWKoTgnE 
ton  Bank  v.  Alien,  (10  Mass,  Rep.  284,)  is  much  stronger       vango 
than  the  present.     The  plaintiffs  loaned  a  sum  of  money,  at  a     cuktiss 
discount  of  six  per  cent.,  with  an  agreement,  on  the  part  of  the 
borrower,  to  redeem  with  specie  the  identical  bank  notes  re- 
ceived by  him  on  the  loan,  if  they  should  be  returned  to  the 
bank  during  the  continuance  of  the  loan,  which  was  for  si^i 
months ;  and,  also,  to  purchase  of  the  bank  at  par,  with  spe- 
cie, during  the  loan,  a  certain  amount  of  the  bank  notes  not 
current.     The  Court  considered  this  a  lawful  agreement ;  that 
the  bank  had  a  right  to  make  arrangements  in  order  to  secure 
themselves  against  what  is  commonly  called  a  run  upon  them ; 
that  it  was  not  such  a  use  of  their  moneys  and  effects,  as  is 
prohibited  by  their  act  of  incorporation,  nor  was  the  contract 
usurious.     In  the  last  mentioned  case  the  plaintiffs  received 
the  interest,  and  the  defendant  was  bound  to  redeem  the  bills 
that  returned,  with  specie,  which  was  precisely  the  same  thing 
as  paying  interest  for  them  if  not  redeemed,  and  so  far,  it  com- 
pares with  this  case.     The  defendant,  in  addition,  was  bound 
to  buy  bank  notes,  not  current,  at  par,  and  herein  the  cases  are 
distinguished. 

*On  the  whole,  I  am  of  opinion,  that  the  contract  is  lawful,        [  *  337  ] 
and  not  tainted  with  usury,  and  that,  consequently,  the  plain- 
tii&  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 
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ALBANY, 

January,  1822. 

R«AB  G.  Rkab  against  Moor. 

V. 

Moor. 

y^  IN  error  to  the  Court  of  Common  Pleas  of  frashington 

Conrtof  Com-  county.  MooT  brotight  an  action  for  work  and  labor,  &c. 
mon  Pleaa,  on  against  Reab,  in  a  Justice's  Court,  and  claimed  50  dollars. 
aD  appeal  fhe  defendant  pleaded  the  general  issue,  and  a  set-off,  and 
tic™i  *Coiirt"  ^^®  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the 
under  the  act  plaintiff,  for  33  dollars  and  72  cents,  on  which  the  Jus- 
te extend  the  tice  gave  judgment ;  and  R,,  pursuant  to  the  act,  enti- 
?08*tb^^  of  thl  ^'^^'  "  ^^  ^^^  ^^  extend  the  jurisdiction  of  Justices  of  the 
PeaceT  {Sesf,  Peace,"  appealed  to  the  Court  of  Common  Pleas  of  Washington 
41,  ch.  94,)  county.  After  the  appeal  was  filed,  It-.,  the  appellant,  assigned 
when  the  caase  errors,  and  M.  joined  in  error,  which  appeared  to  be  the  mode 
trieT  ^reqlHred  ^'  proceeding  in  such  cases,  according  to  the  rules  of  practice 
the  appellant  established  in  that  Court.  When  the  appeal  came  on  to  be 
to  commence,  heard,  the  appellee  suggested  to  the  Court,  that  as  there  had 
and  m  the  Hrat  jjg^,^  ^  regular  joinder  in  error,  the  appellant,  as  holding  the 
produce  evi-  affirmative  of  the  issue,  must  proceed  and  show  error  in  the 
dence  to  im-  judgment  of  the  Justice's  Court,  and  the  Court  of  C.  P. 
peach  the  jadg-  decided,  accordingly,  that  the  appellant  must  proceed  and  im- 
hiT^tns  been^a  P^^^^h  the  judgment.  To  this  opinion  the  counsel  for  the 
regular  joinder  appellant  excepted. 

m  error,  ac-  Josiah  Rcab,  a  Witness  for  the  appellant,  testified,  that  an 
f  *  336  I       ^'agreement  in  writing  had  been  entered  into  between  the  par- 

rul«"of*°rlIJ!  ^*^®'  ^^  ^^  ^^'^  working  for  R.  during  the  summer  of  1819. 
ticeLtablMhod  The  counsel  for  the  appellee  objected  to  any  parol  proof  being 
in  that  Court :  given  of  the  agreement.  The  witness  then  stated,  that  there 
Held,  that  al-  was  a  duplicate  of  the  agreement,  and  that  both  were  signed  by 
be^nlVm^itCT  f'*®  parties,  each  keeping  one.  That  R.  kept  the  one  he  had, 
of  practice,  1"  the  bar  of  his  tavern.  The  witness  had  charge  of  the  bar, 
could  not  be  and  One  day  when  R,  was  absent,  the  mail  came  in,  and  the 
alleged  for  er-  witness  Went  to  the  postoffice,  and  when  he  returned,  he 
Court,  yet!  ^^^^^  the  door  of  the  bar  open  and  M.  in  the  bar  room  ;  and 
that,  according  that  sincc  that  time,  both  R,  and  the  witness  have  searched  for 
to  the  just  con-  the 'agreement,  but  were  unable  to  find  it.  That  before  the 
a!!t!\*hT  pric!  ^"al  of  the  cause  before  the  Justice,  he  served  a  notice  in 
tice  was  incor-  Writing  on  the  counsel  of  M.,  that  M.  would  be  required,  on 
rect,  and  Uut  the  trial  of  the  cause  before  the  Justice,  to  produce  the  dupli- 

the      appellee 

ought    first  to  show  his  right  to  recover,  as  a  plaintiff,  in  any  other  case. 

If  a  party  in  the  Justice's  Court,  serves  a  notice  on  the  opposite  party  to  produce  a  written  in- 
strument, or  paper,  at  the  trial  before  the  Justice,  or  that  parol  evidence  will  be  given  of  its  con- 
tents, and  parol  evidence  is,  accordingly,  given,  such  notice  is  available  to  the  party  giving  it,  in 
appeal  to  the  Court  of  Common  Pleas,  to  entitle  him  to  give  parol  evidendte  in  that  Court,  if  the 
writing  is  not  produced. 

Where  the  plaintiff  agreed  to  work  for  the  defendant  for  eight  months,  for  104  dollars,  or  18 
dollars  a  month :  Held,  that  the  contract  was  entire,  and  that  the  work  for  llie  whole  period  was 
a  condition  precedent,  to  be  performed,  before  the  plaintiff  could  sue  for  bis  hire 
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cate  of  the  agreement,  or  parol  evidence  would  be  given  of  it.     alhany, 
The  Court  ofC.  P.  thereupon  decided,  that  the  evidence  and  (^^^^J^:^J^ 
notice  so  given,  were  sufficient  to  entitle  R.  to  give  parol  ervi-       r^ab 
deuce  of  the  agreement,  on  the  trial  of  the  cause  in  that  Court.         ^* 
To  this  opinion  the  counsel  for  M.  excepted.     The  witness  °^^ 

then  testified^  that  about  the  1st  of  April,  1619,  the  parties 
made  the  agreement  mentioned,  by  which  M.  ^'  was  to  work 
for  jR»  eight  months,  for  which  JR.  was  to  pay  him  104  dollars, 
or  13  dolhrs  per  month;  that  M;  continued  to  work  for  JR. 
until  the  23d  or  24th  of  June,  following,  when  he  refused  to 
work  any  more  ;  and  M.  told  the  witness  that  he  would  not 
work  any  more  for  R.,  unless  he  could  make  another  agree- 
ment." The  witness,  also,  proved  a  receipt,  in  the  handwrit- 
ing of  M  to  R.y  in  full  of  all  demands,  up  to  April  1,  1819. 
Another  witness  testified,  that  the  evening  before  M.  quitted 
/?.'«  house,  he  heaid  R.  speak  very  harshly  to  him,  and  bid 
him  leave  his  house.  Another  witness  testified,  that  on  the 
morning  M.  left  R,,  he  demanded  of  i?.  payment  for  the  work 
he  had  done^  and  R.  sasd^  that  he  would  not  pay  him,  until  he 
fulfilled  his  contract. 

The  counsel  for  the  appellant  objected  to  the  right  of  M.  to 
recover,  on  the  ground  that  the  performance  of  the  work  was 
a  condition  precedent,  to  be  performed  on  his  part ;  but  the 
Court  ovarruled  the  objection,  and  the  counsel  for  R.  *excepted  [  •  33&  j 
to  the  opinion  of  the  Court,  who  gave  judgment  for  M.  for  the 
amount  recovered  in  the  Justice's  Court. 

On  the  return  to  the  writ  of  error,  the  cause  was  submitted 
to  the  Court,  on  the  record  and  bill  of  exceptions,  without 
argument 

WoonwoRTH,  J.,  delivered  the  opinion  of  the  Court.  Moor 
conoraenced  an  action  against  Reub,  in  a  Justice's  Court,,  nnd 
recovered  judgment.  The  cause  was  removed  to  the  Common 
Pleas  of  frashingtim^  county,  by  appeal,  and  judgment  was 
there  rendered  for  the  appellee. 

After  the  appeal  was  filed,  the  appellant  assigned  errors,  and 
the  appellee  joined  in  error,  which  is  stated  in  the  bill  of  excep- 
tions, to  be  according  to  the  rules  of  practice  established  in 
that  Court.  When  the  cause  c&me  on  to  be  tried,  the  Court 
decided,  that  the  appellant  must  proceed  in  the  cause,  and 
impeach  the  Justice's  judgment ;  the  counsel  for  the  appellant 
excepted  to  this  opinion,  and  then  commenced  the  examina- 
tion of  witnesses. 

This  exception  cannot  be  supported ;  for  the  matter  object- 
ed to  related  to  a  rule  of  practice  in  that  Court,  which  required 
the  appellant,  in  the  first  instance,  to  produce  his  testimony. 
It  may  be-  observed,  that  such  a  practice  is  novel,  and  incon- 
sistent with  the  spirit  of  the  act  allowing  appeals.    The  Court 
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ALBANY,    below  considered  the  recovery  before  the  Justice  as  a  ground 
January,  1825.  prima  facie^  to  recover  in  the  Common  Pleas  ;  and  upon  this 
^^"^"^fUk^"^  misconstruction,  it  is  probable,  originated  the  practice  of  as- 
V.  signing  errors,  and  requiring  the  appellant  to   impeach  the 

Moor.  judgment.  But  this  is  not  the  true  construction  of  the  act. 
Where  a  cause  is  removed,  the  trial  is  on  the  pleadings  ;  and 
by  the  legal  testimony  exhibited  in  the  Court  below,  the  ap- 
pellee must  make  out  a  right  to  recover.  He  stands  in  the 
same  situation  as  a  plaintiff  in  an  ordinary  case,  excepting  the 
restriction  as  to  the  testimony,  by  which  his  right  is  to  be 
established.  To  require  the  appellant,  who  is  really  the  de- 
fendant, to  begin,  may,  probably,  embarrass  him  in  the  manner 
of  conducting  his  defence;  yet,  as  the  rule  does  not  exclude 
his  testimony,  nor  touches  the  merits  of  the  controversy,  but 
^  •  340  ]  merely  prescribes  *the  form  of  proceeding,  it  cannot  be  con- 
sidered as  error,  to  which  a  bill  of  exception  lies. 

There  is  another  exception   on  the  part  of  the  appellant, 
taken  to  the  opinion  of  the  Court ;  but  t>efore  that  is  consider 
ed,  it  is  necessary  to  determine,  whether  the  evidence  on  which 
the  Court  expressed  an  opinion,  was  properly  admitted.    (The 
Judge  here  recapitulated  the  evidence.) 

The  agreement  retained  by  the  appellant  could  not  be  found 
on  search.  I  think  the  proof  satis&ctory  as  to  that  point. 
Then,  was  the  notice  to  produce  the  duplicate  before  the 
Justice,  available  at  the  trial  in  the  Common  Pleas  ?  The  notice 
was  sufficient  to  call  on  the  party  to  produce  the  duplicate,  on 
*the  trial  before  the  Justice.  The  general  rule  is,  that  where 
notice  is  given  to  produce  a  paper  at  the  trial,  if  the  cause  is 
not  tried  at  the  next  circuit  thereafter,  the  effect  of  the  notice 
is  not  spent,  but  extends  to  the  time  of  trial,  whenever  it 
takes  place.  But  it  is  otherwise,  if  the  notice  is  special,  and 
confined  to  a  particular  circuit.  (Jackson  v.  Shermany  6 
Johns.  Rep.  19.)  In  the  present  case,  the  notice  is  confined 
to  a  trial  before  the  Justice,  and  may,  therefore,  be  called 
special.  It  had  no  reference  to  a  trial  in  any  other  Court,  and 
could  not  be  considered  a  notice  applicable  to  the  Common 
Pleas,  unless  the  statute  authorizing  the  removal  of  causes, 
makes  it  applicable.  When  a  cause  is  removed,  the  statute 
directs  the  Court  to  proceed  on  the  examination  of  the  wit- 
nesses named  in  the  return,  who  were  sworn,  and  testified  be- 
fore the  Justice,  and  to  give  judgment  according  as  the  ver} 
right  of  the  case  shall  appear,  without  regard  to  the  previous 
trial  had  thereon.  {Sess.  41,  ch.  94,  sec.  19.)  The  intention 
of  the  law  is,  that  the  cause  should  be  heard  in  the  Common 
Pleas  on  the  evidence  that  was  fe^aUy  given  before  the  Justice. 
It  is  confined  to  the  same  witnesses,  and  is  substantially  a  new 
trial,  on  the  same  pleadings  and  proofs.  It  follows,  then,  as  a 
consequence,  that  the  notice  to  produce  the  duplicate,  being  » 
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part  of  the  evidence  before  the  Justice,  was  a  valid  notice  in  Albany, 
tlie  Common  Pleas  ;  and,  consequently,  this  exception  was  not  ^^^^^^^*J^ 
VI ell  taken.  The  witness  testified,  that  about  the  1st  of  jipj-il,  rkab 
1819,  the  parties  made  an  agreement  in  writing,  by  which  the  ^• 
appellee  *was  to  work  for  the  appellant  eight  months,  for 
which  the  appellant  was  to  pay  him  104  dollars,  or  13  dollars  I  *341  ] 
a  month  ;  that  the  appellee  continued  his  work  until  the  23d 
or  24th  of  June  following,  when  he  refused  to  work  any  more, 
although  requested.  The  claim  of  the  appellee  before  the 
Justice  was  for  services  rendered  for  the  appellant,  between 
the  1st  of  April,  1819,  and  the  24th  Jt^ne,  following.  On  the 
part  of  the  appellee,  proof  was  offered  that  the  appellant 
ordered  the  appellee  to  quit  his  house  the  evening  before  he 
actually  left  it ;  but  whether  this  was  before  or  after  the 
appellee  refused  to  work,  does  not  appear,  and,  therefore,  is  of 
little  importance  ;  besides,  it  appears  from  the  testimony,  that 
the  appellee  declared  he  would  not  work  any  longer,  without 
-mother agreement;  and  that  in  the  morning  of  the  day  when 
the  appellee  left  the  appellant,  he  demanded  payment  for  his 
work,  and  the  appellant  answered,  that  he  would  not  pay  him, 
until  he  fulfilled  his  contract.  This  very  clearly  showigi,  that 
the  appellant  did  not  wish  to  rescind  the  contract ;  but  that  the 
appellee  was  determined  to  continue  no  longer  in  the  appel- 
lant's service.  The  contract,  then,  remained  in  full  force. 
The  counsel  for  the  appellant  objected  to  the  right  of  the 
appellee  to  recover,  because  he  had  not  performed  the  work, 
which  was  a  condition  precedent  The  Court  overruled  the 
objection,  to  which  the  appellant  excepted.  This  is  the  last 
point  in  the  cause. 

The  written  contract  between  the  parties  was  an  entire  con- 
tract of  hiring  for  eight  months,  at  a  stipulated  price.  There 
was  no  subsequent  modification,  nor  did  the  appellant  rescind 
on  his  part.  The  action  was,  therefore,  prematurely  com- 
menced. The  appellee  had  no  claim,  until  the  expiration  of 
eight  months.  {Thorpe  v.  White  and  others,  13  Johns.  Bep. 
53.)  (a)  The  work  was  a  condition  precedent,  to  be  perform- 
ed before  the  appellee  was  entitled  to  payment.  There  is  no 
provision  that  payment  should  be  made  monthly,  or  otherwise ; 
but  the  appellee  was  to  work  eight  months,  for  which  the  ap- 
pellant was  to  pay  him  104  dollars,  or  13  dollars  per  month  ; 
not  13  dollars  at  the  end  of  every  month,  but  the  entire  sum 
of  104  dollars  to  be  paid,  was  to  be  equal  to  that  rate  of  com- 
pensation. (*12  Johns.  Hep.  165.  M'Millan  v,  Vanderlip,  [  *  312  [ 
\1  Johns.  Rep.  72.  5  Bos.  fy  Pull.  61.  JVaddingtonv. 
Oliver,  2  Mass.  147.) 

(a)  Vide  Webb  v.  Duckinttfield^  IS  Johns,  Rep.  890.     Jenntnga  v.  Comjv, 
Ibid.  94.  ^ 
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ALBANY,  On  the  whole,  we  think  this  exception  is  well  taken,  and 

January,  1822.  ^y^^^^  ^^  judgment  of  the  Couit  bclow  must  be  reversed. 

Ford  Judgment  reversed. 

V. 

Stuart. 


J.  Ford  against  Stuart. 

A  judgment  THIS  was  an  action  of  assuntpsit  on  a  promissory  note, 
may  be  assign-  dated  Juljf  12, 1817,  made  by  the  defendant,  for  200  dollars. 
writiLr^Uh!  payable  to  Obadiah  Ford,  or  beaj^r,  on  the  5th  day  of  Feth- 
out  seal.  f^Mtry,  1818,  with  interest.    The  cause  was  tried  at  the  Onto- 

Where  the  Ho  Circuit,  in  JutiSy  1821,  before  Mr.  Justice  Yates.  The 
^h^^*"^'^d^'  plaintiff  proved  the  transfer  of  the  note  to  one  VanderbiU,  on 
ment  aiaiiffit  ^^^  ^^^^  o(  April,  1818,  and  by  Vanderbilt  to  him,  soon  after. 
O.,  who  then  There  were  three  endorsements  on  the  note,  in  February^ 
held,  as  payee,  March,  and  April,  1818,  of  payments,  leaving  a  balance  of 
«nJ!;?T!^Z  163  dollars  and  43  cents. 

note  01  tbe  de-        __,         t    r      t  i  •  •  i»         » 

fendant,    and      The  defendant,  under   a  notice  given  for  that   purpose, 
O.  afterwards,  offered  in  evidence,  by  way  of  set-off,  a  judgment  in  the  Court 
"*f  "'^®*' ,'*'®  of  Common  Pleas  of  Ontario  county,  against  Obadiah  Ford, 
transferred  the  *"  ^avor  of  Adrian  Post,  docketed  the  2d  of  May,  1817,  for 
note    to    the  118  dollars  and  17  cents,  and  an  assignment  of  the  same  jndg- 
p\a\nuff:Heid,  ment  to  the  defendant,  dated  the  30th  of  March,  1818.     The 
fendant  knight  sct-off  was  objected  to  by  the  plaintiff's  counsel,  but  admitted 
set    off    the  by  the  Judge.     The   assignment  was  not   under   seal.     The 
judgment  in  a  plaintiff's  counsel  objected  to  the  proof,  on  the  ground,  ^hat 
suit  brought  by  jj^^  judgment  was  not  described  with  sufficientxertainty,  and, 
the  note. *(a)*°  because  the  assignment,  not  being  sealed,  was  not  sufficient. 
The  plaintiff  proved,  by  Vanderbilt,  that  he  (V,)  gave  notice 
to  the  defendant,  on  the  17th  of  April,  1818,  that  he  was  the 
holder  of  the  note,  and  demanded  payment ;  and  the  defendant 
said  he  had  not  the  money,  and  had  purchased  the  said  judgment, 
,  *  343  ]       which  he  claimed  as  *a  set-off  against  the  note.     The  plaintiff 
refused  to  allow  the  set-off,  and  they  agreed  to  refer  it  to  Mr. 
CampbeU,  a  merchant,  who  expressed  his  opinion  that  the  judg- 
ment could  not  be  set  off.     The  defendant  then  paid  the  plain- 
tiff 22  dollars,   which  was  endorsed  on  the  note,   and  he 
promised  to  pay  the  note  as  soon  as  he  could  get  the  money, 
and  asked  indulgence,  which  the  plaintiff  consented  to  give 
him.     The  defendant,  afterwards,  said,  that  he  was  advised 
the  judgment  could  be  set  off,  and  that  he  would  not  pay  any 
more  ;  and  the  note  was,  afterwards,  transferred  by  y.  to  the 

(a)  Vide  Bridge  v.  Johnson^  6  fVendeWt  Rep,  842.    Frmiklm  Bank  r 
Raymond,  3  Ibid.  69. 
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pIttintifF.     The  judgment,  with  interest,  was  allowed,  and  de«     ALBANY, 
ducted  from  the  amount  of  the  note,  leaving  a  lialance  due  to  lan»^y»^J^- 
the  plaintiff  of  10  dollars  and  63  cents,  for  which   the  jury, 
under   the  direction   of  the   Judge,   found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Clarke,  for  the  plaintiff,  contended,  1.  That  the  judgment 
was  not  admissible  as  a  set-off.  It  vras  not  a  casQ  within  the 
statute. 

^.  That  a  judgment  could  not  be  assigned  by  parol,  or  writ- 
mg  not  under  seal. 

3.  That  the  written  assignment,  in  this  case,  did  not  de- 
scribe the  judgment  with  sufficient  certainty.  It  merely  gave 
the  title  in  the  margin,  without  specifying  any  particulars 
whatever. 

4.  That  there  was  a  parol  submission  as  to  the  set-off,  and 
the  defendant  acquiesced  in  the  decision  of  the  arbitrator,  and, 
afterwards,  promised  to  pay  the  note. 

J.  C  Spencer,  contra.  The  note  was  past  due  when  it  was 
transferred  to  the  plaintiff,  who,  therefore,  took  it  subject  to  all 
the  equities  existing  at  the  time  between  the  original  parties. 
(18  Johns.  Rep.  495.  2  Cainea^  Rep.  368.^  A  judgment 
may  be  set  off  between  the  same  parties.  (3  Caines'  Rep. 
190.  14  Johns.  Rep.  75.)  Judgments  are  within  the  equity 
i>f  the  statute.  An  award  may  be  set  off.  {Burgess  v. 
Tucker,  5  Johns.  Rep.  105.)  This  Court  will  recognise  and 
protect  the  rights  of  assignees.  (2  Johns.  *  Cases,  260.  8  [♦S-M] 
Johns,  Rep,  152.)  In  Martin  v.  IVilliam,  (17  Johns.  Rep. 
330,)  the  Court  aecided,  that  a  demand  which  had  been  as- 
signed to  the  defendant  before  the  commencement  of  the  suit, 
miffht  be  set  off.  The  assignment  of  a  chose  in  action  need 
not  be  by  writing,  or  an  instrument  under  seal.  {Prescot  v. 
Hull,  17  Johns.  Rep.  284.  292.)  An  assignment  by  parol  of 
a  bond,  lease,  or  mor^ge,  for  a  valuable  consideration,  and 
delivery,  is  good.  (7  Johns.  Rep.  21.  11  Johns.  Rep.  538.) 
There  has  been  all  the  delivery,  in  this  case,  of  which  the  thing 
was  susceptible. 

Again  ;  if  this  was  not  a  technical,  it  is,  at  least,  an  equita- 
ble assignment,  and  that  is  sufficient  to  entitle  it  to  the  protec- 
tion of  the  Court.  (16  Johns.  Rep,  54.  1  Wheat.  Rep.  235. 
S.  C.  5  fVheat.  27.  7.  16  Johns.  Rep.  54.  5  Jt^ns.  Rep. 
118.     11  Johns.  Rep.  488.) 

Per  Curiam^  Two  questions  were  made:  1st,  Whether 
the  assignee  of  the  judgment  had  a  right  to  set  it  off,  against 
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ALBANY,     the  note ,  if  the  judgment  had  been  legally  assigned  ?  2.  Whether 
January,  1822.  ^  jjj  ^jjjg  case,  a  judgment  can  be  assigned  by  writing  without 

^Hk^r^vELh    ^^'     ^^  ^^^  fi'*s^  point,  it  appears  that  when  the  defendant 
V.  purchased  the  judgment,  Obadiah  Ford  then  held  this  note. 

^^^'  as  payeCy  against  the  defendant,  as  maker ;  and  it  was  not  en- 
dorsed to  the  plaintiff,  until  several  months  after  it  was  due 
The  plaintiff,  therefore,  took  the  note  subject  to  all  equity. 
We  think  the  case  of  T\Utk  v.  Beebee,  (8  Johns.  Rep.  152,) 
IS  decisive  of  the  right  to  set  off  this  judgment  in  favor  of  the 
assignee.  The  only  difference  is,  that,  in  that  case,  a  bond 
was  assigned,  and  in  this,  a  judgment.  We  are,  also,  clearly 
of  opinion,  that  a  judgment  may  be  assigned  without  a  seal. 
When  we  speak  of  it,  in  regard  to  its  assignable  quality,  it  is  a 
mere  chose  in  action.  The  set-off  was,  therefore,  properly 
allowed ;  and  the  plaintiff  is  entitled  to  judgment  for  the  ba- 
lance only,  according  to  the  verdict,  (a) 

New  trial  refused. 

(a)  Vide  Bridge  v.  Johtuon,  5  Wend.  Rep,  S42.     Briggs  y.  Dorr,  ante, 
page  95. 


[*345]  *Hartwell  against  Root. 

^*'*^™ho'^  IN  error,  to  tlie  Court  of  Common  Pleas  of  Ontario  coun- 
to"do*a  certain  ^Y'  Root  brought  an  action  of  trespass  against  Harttoell,  in 
act,  the  omi»-  the  Court  below,  for  taking  and  carrying  away  a  pair  of  horses?, 
Hion  of  which  &c.,  belonging  to  J?.  The  defendant  pleaded  not  guilty.  On 
^r^ble*^e  -  ^^^  ^"*^»  ^^  appeared  that  the  defendant,  as  deputy  sheriff,  in 
lect  of  duty.  May,  1819,  levied  on  a  pair  of  horses  in  possession  of  the 
the  perform-  plaintiff,  and  sold  them  at  the  sheriff's  sale.  The  plaintiff 
ance  of  it  will  proved  that  he  purchased  the  horses  in  March  previous  of 
nniewihlJ'conl  David  ConkHngy  for  190  dollars. 

trary  is  prov-      The  defendant  proved  that  he  took  and  sold  the  horses,  as 
ed.  (a)  deputy  sheriff  of  the  county  of  Ontario j  by  virtue  of  a  fi-fa. 

.^^nln"^!!"  issued  out  of  the  Court  of  C.  P.  against  David  Conkling,  at 

execution     ft-     .  •       i*   *->    tt  v         i  •  i  •  i  *•-  •       <•    »t 

cainst  c,  was  the  suit  of  it.  Haley  which  execution  was  tested  1  ah  of  Iso- 
delivered  to  a  vember,  1818,  and  returnable  the  third  Tuesday  of  February 

deputy    she- 
riffs io  December,  returnable  the  third  TSiesday  of  February  following,  and  in  March,  C 
§m\  \  pair  of  liorscs  of  which  he  was  in  possession,  when  the  execution  was  delivered,  and  unit* 
Its  return  day  ;  the  deputy  sheriff,  afterwards,  took  and  sold  the  horses  at  the  sherijff 's  sale,  und«. 
the  execution  :  Held,  in  an  action  of  trespass  brought  against  the  officer,  by  the  purchaser  of  C, 
that,  in  the  absence  of  any  positive  proof,  it  was  fairly  to  be  presumed,  from  the  circumstances, 
that  a  levy  had  been  lawfully  made  by  the  officer,  before  the  return  day  of  the  execution. 

(a)  Vide   Sehauber  v.  Jackson,  2    WendtlVs  Rep,  14.     Clap  v.  Broma- 
ghdm,  9  Cowen*s  Rep.  580. 
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fcillowing,  and  was  delivered  to  the  defendant,  the  7th  of  De-     ALBANY. 
ceniber.     It  was  proved,  that  the  horses  in  question,  from  the  ^^^^^y*  J^- 
time  of  issuing  the  execution,  until  the  return  day  thereof,  were  ^iLkB^CELiT 
thi^  property  of  Conklingy  and  in  his  possession,  and  that  he  v. 

had  little  or  no  property  besides  the  horses.  That  soon  after  ^^^* 
tlie  horses  came  into  the  possession  of  the  plaintiff,  by  pur- 
chase from  Conklingy  who  lived  in  the  same  place,  he  became 
wholly  insolvent ;  but  there  was  no  proof  that  the  plaintiff,  at 
the  time  he  purchased  the  horses  of  C,  knew  of  the  judgment 
and  execution.  The  defendant  also  gave  in  evidence,  in  bar 
of  the  action,  that  an  action  of  trover  had  been  brought  by 
the  plaintiff  for  the  same  horses,  against  one  G.  Lane,  who 
received  them  from  the  purchaser  at  the  sheriff's  sale,  abdVe- 
mentioned  :  That  the  plaintiff,  afterwards,  agreed  with  Lane, 
that  if  he  would  pay  the  costs  and  fees  of  counsel,  the  action 
should  be  discontinued,  and  Lane  be  for  ever  discharged  from 
the  suit,  which  was  accordingly  done,  and  a  written  discharge, 
dated  July  1st,  1820,  given  to  Lane,  from  that,  or  any  other 
suit,  for  the  same  cause  of  action.  The  counsel  for  the  defend- 
ant contended,  that  the  defendant  was  entitled  to  a  verdict  in 
his  *favor,  on  the  ground,  that  a  levy  on  the  horses  by  the  de-  [  *346] 
fcndant,  during  the  lifetime  of  the  execution,  was  to  be  pre- 
sumed, as  the  plaintiff,  instead  of  bringing  an  action  against 
the  sheriff,  in  which  the  defendant  might  have  been  a  witness, 
and  have  proved  an  actual  levy,  had  elected  to  sue  the  deputy, 
who  had  the  execution  ;  and  because  the  compromise  and  dis- 
charge of  the  suit  against  Lave,  which  was  founded  on  the 
plaintiff's  right  of  property  in  the  horses,  was  virtually  a  satis- 
faction to  the  plaintiff,  of  the  alleged  trespass,  and  ought  to 
operate  as  a  release  of  the  defendant.  But  the  Court  directed 
the  jury,  that  the  several  matters  given  in  evidence,  by  the  de- 
fendant, were  not  sufficient  to  bar  the  plaintiff's  action  ;  and 
the  jury  found  a  verdict  for  the  plaintiff,  for  175  dollars:  The 
defendant's  counsel  tendered  a  bill  of  exceptions  to  the  opinion 
of  the  Court,  on  which  the  writ  of  error  was  brought. 

/.  C.  Spencer,  for  the  plaintiff  in  error,  contended,  1.  That 
an  actual  levy  by  the  defendant,  on  the  horses,  during  the 
execution,  was  fairly  to  be  presumed.  It  was  not  necessaiy 
that  the  officer  should  have  with  him  a  witness  of  the  levy. 
The  levy  is  sufficient,  if  notice  of  it  be  given  to  the  party. 
(Hartwell  v.  Biasel,  17  Johns.  Rep.  128.  Creasy  v.  Stout, 
Id.  1 16.)  It  was  the  duty  of  the  defendant  to  make  the  levy, 
and  the  law  will  presume  that  he  has  done  so,  unless  the  con- 
trary is  proved.  {Phillips^  Ev.  151.)  In  Jackson,  ex  dem. 
Stembergh,  v.  Shafer,  (11  Johns.  Rep.  513.  517,)  the  Court 
say,  *'  it  nowhere  appears  that  there  had  not  been  a  levy ;  and 
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ALBANY,    if  it  were  necessary,  the  Court,  under  the  circumstances,  wouU 
January,  18M.  presume  it  to  have  been  made." 

^HAf^^vmL        ^*  ^"^  ^^  there  was  no  actual  levy,  the  property  was  bound 

V.  by  the  execution   in  the  hands  of  the  sheriflT.     {Lambert  jf. 

^**^^        Pofddingy  16  Jahn$.  Rep.  311.    BeaU  v.  AUen,  Id.  363.) 

3.  The  circumstances  proved,  show,  that  the  sale  of  the 

horses  by  Conklit^  was  fraudulent,  as  against  the  execution 

creditor. 

KtrkUmd^  contra,  insisted,  that  there  must  be  an  actual  levy, 
or  some  act  of  possession  by  the  sheriff,  such  as  taking  an  in- 
[  *  347  ]  ventory ,  during  the  life  of  the  execution,  to  show,  at  *least,  his 
intention  to  levy.  But,  in  the  present  case,  there  was  not  any 
evidence  of  the  kind  whatever.  Though  the  delivery  of  an 
execution  to  the  sheriff  may  bind  the  property  of  the  debtor,  it 
cannot  effect  a  bona  fide  purchaser,  without  notice ;  unless 
there  has  been,  also,  an  actual  levy.  {Haggerty  v.  HtUer, 
16  Johns.  Rep.  281.)  The  case  of  Bliss  v.  BaU,  (9  Johns. 
Rep.  180,)  is  very  analogous  to  the  present  case.  The  Court 
there  held,  that  there  being  no  proof  of  any  levy  or  act  of  the 
sheriff  whatever,  the  bona  fide  purchaser  of  the  cow  in  question 
was  to  be  protected. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  Court.  The 
question  in  this  cause,  is,  whether  it  is  not  to  be  presumed, 
that  the  defendant  made  a  levy  on  the  property  of  Conkling  1 

The  Court  below  decided,  that  the  matters  given  in  evidence 
were  not  sufficient  to  bar  the  plaintiff's  action.  The  officer 
acted  under  his  oath  of  office.  His  duty  required  him  to  make 
a  levy  ;  and  it  does  not  appear  tliat  Conklitig  had  any  other 
property,  beside  the  horses,  to  satisfy  the  execution.  In  such 
a  case,  in  the  absence  of  positive  proof,  and  against  a  public 
officer,  the  circumstances  offered  a  fair  and  reasonable  pre- 
sumption, that  a  levy  had  been  legally  made. 

The  general  rule  is,  that  when  a  person  is  required  to  do  a 
certain  act,  the  omission  of  which  would  make  him  guilty  of  a 
culpable  neglect  of  duty,  it  ought  to  be  intended,  that  he  h«is 
duly  performed  it,  unless  the  contrary  be  'shown.  (3  East, 
192.     10  East,  216.     Phil  Ev.  151.) 

In  an  information  against  Lord  Halifax,  for  refusing  to 
deliver  up  the  rolls  of  the  Exchequer,  the  prosecutor  was  re- 
quired to  prove  the  negative,  that  he  did  not  deliver  them  up. 
(Peake's  Efnd.  5.  BuUer's  N.  P.  298.  3  East,  192.  3 
WHs.  3^2.     2  Blacks.  Rep.  852.) 

In  Jackson  v.  Shafer,  (II  Johns.  Rep.  517,)  the  sheriff 
sold  land,  and  executed  a  deed.  The  defendant  contended, 
that  the  sale  was  void,  because  h  was  not  shown  that  tliere 
was  a  previous  levy.  The  Court  said,  "  it  nowhere  appeals 
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-  lerc  has  not  been  a  levy,  and,  if  it  were  necessary,  they  would,     Albany, 
«mder  the  circumstances  of  the  case,  presume  it  to  have  been  ^^^^^^JfJ^ 
done."  Hartwell 

•The  case  of  Bliss  v.  Ball,  (9  Johns,  Rep.  132,)  relied  on  ^• 
by  the  defendant  in  error,  is  not  analogous.  In  that  case,  the 
execution  had  lain  a  year  in  the  sheriflf's  hands;  the  property  [*348] 
was  sold,  by  the  defendant  in  execution,  to  a  bona  fide  pur- 
chaser. The  sheriflT  delayed  selling  on  the  execution,  because 
he  was  instructed  that  a  compromise  was  pending.  After  the 
year,  however,  he  proceeded  to  sell ;  and  it  was  held,  that  an 
execution,  lying  dormant  for  a  year,  and  without  evidence  of 
an  actual  levy,  was  sufficient  for  third  persons  to  presume  it 
satisfied,  unless  knowledge  of  an  actual  seizure  was  brought 
home  to  the  purchaser.  The  fact  that  the  execution  was  dor- 
mant, was  sufficient  for  the  bona  fide  purchaser. 

This  case  does  not  depend  on  the  general  right  of  the 
sheriff  to  retake  the  goods  of  the  debtor,  removed  after  he  re- 
ceives the  execution,  and  before  the  return  day.  Here, 
Conkling  had  possession  until  after  the  return  day  ;  and  no- 
tification, even  to  his  wife,  of  a  levy,  would  have  been  suffi- 
cient.    (17  Johns.  Rep.  1 16.  128.) 

A  sheriff  is  not  bound,  at  his  peril,  to  have  proof  of  a  levy, 
in  a  case  like  this,  when  the  person,  who  must  be  presumed 
to  have  done  his  duty,  is  sued,  and  cannot  be  heard  as  a 
witness 

Judgment  reversed. 
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AMUNY, 

VA!f  nkss  *Van  Ness  agaitist  Hamilton  and  others. 

V. 

THIS  was  an  action  for  a  libel.  The  declaration  contained 
Iku  of**  the  tl**"^®  counts.  The  first  count  stated  that  the  plaintiflf  now  is, 
piiiiiitiA'^s  ac-  and  at  the  time  of  writing,  printing,  and  publishing,  &.C.,  and 
lion,  niuut  be  for  a  long  time  before,  had  been,  one  of  the  Judges  of  the  Su- 
certaifi  to  a  pj-gme  Court,  and,  as  such,  one  of  tlie  Council  of  Bevisum.  &c. 
tent.  Hnd  di-  That  the  defendants,  well  knowing,  &c.  and  falsely  and 
ruTt  ami  po*i-  maliciously  intending,  &c.,  on  the  26th  of  January,  1^0,  in, 
live  ^iii  the  ^  certain  newspaper,  entitled  ^^iThe  Americany'*  No.  95,  false- 
«t«imr'  t*lieni  'X'  wickedly,  and  maliciously,  did  devise,  write,  print,  and  pub- 
witii  all  neces-  lish,  of,  and  couceming  the  plaintiflf,  and  of  and  concerning  the 
san  certainly,  plaintifi*  in  his  oflScc  of  Judge,  and  member  of  the  Council  of 
.  ^^Ij^JI'^^  *"  Revision,  a  certain  libel,  &c.  (a)  setting  forth  the  publication 
b7a  /  w,Xt^with  inuendoes. 

t  le        subject       ^^^  rpj^^  publication  was  ns  follows :    **  To  the  public.   We  now  present  yon, 
^^"^P^P**?"     ^  in  n  detiiled  form,  the  circumstances  which  have  induced  us  to  speak  nnd  think' 

tt     t.'^d*  0^  •'"*%«  ^^'  ^^'  ^^^  •^'»»»  "s  a  public  ddiiKjuent     In  the  course  of  the  nana- 

ma   er  en  ing  ^j^.^^  ^^  have  introduced  the  names  of  two  other  persons  :  one  of  them  was  not, 

0  pro  ixi  y,  IS  ^^  ^^^  ^j^^  ^|.  ^^^  ^^^  appliailion,  in  any  public  situation,  and  is,  tlierefore,  less 
no  excu^  or  amenable  to  your  censure  ;  and  the  other,  though  equal  in  guilt,  has  neither  the 
genera  p  e«ia-  inflQence  of  public  station,  nor  comniandimr  talents,  to  render  his  example 
nig;  nor  is  it  ^„tagk)us.      ^  *  ^ 

iufficient  that  „  j^^  ^^^  winter  of  1812,  two  applications  were  made  to  the  legislature  of  this 
■  .^  ,  state,  for  bank  charters,  both  purporting  to  be  in  behalf  of  the  directors  and  stock- 
^r"Tl  ^  th  ^^^^^^  °^^^^  *****  United  States  Bank.  The  one  set  of  petitioners  oflered  to  the 
^!"r.'^"  •*"  .  ^  ^^xiie  500,000  dollars,  in  specie,  with  the  pledge  of  loaning  to  it  as  much  more,  at 
<  e^  ara  ***"  »  nn  interest  of  five  per  cent,  when  so  required,  on  condition  of  obtaining  an  net  of 
«t  ought  to  incorporation.  The  other  petitioners,  for  the  like  boon,  oifered  to  tlie  stale  600,000 
I  .    I     r  '  ^i)!l:irs,  to  be  paid  in  six  annual  instalments  ;  but  with  more  accurate  knowledge 

•\.  .  ^f  "^  "*  ?"  of  the  impediments  to  be  surmounted  than  their  rivals,  they  followed  up  this  ofter, 
^V\^^  ^^*  ''•^'  '^^  mission  of  two  experienced  and  discreet  agents,  to  Albany,  for  the  purpose 

^  '   ^    ,  of  explaining  the  policy  as  well  as  propriety  of  giving  a  preference  to  their  suit 

*!""*  ^,V  A  '''  *^  w®*"®  "ot  mistaken  ;  the  sense  of  public  duty  yielded  to  stronger  considera- 
r!^  1     t  ^^      ^  tions.     The  institution  making  the  least  beneficial  offers  to  the  state  prevailed 

*^"  '"\  ""  °Pr  And  the  Bank  of  America,  notwithstanding  its  contingent  and  very  uncertain 
poi  uni  y  boons,  in  opposition  to  the  immediate  payment  hi  specie,  promised  by  the  other 

*^'>}  'is>  ,  ^  applicants,  was  incorporated.  This  bare  recital  of  the  transaction  is  conclnsi^'e, 
^,  as  to  the  means  by  which  it  was  accomplished.     Mr.  JV.  JV.  Van  JSTess  wat 

*  .  I         then,  as  he  now  remains,  a  Judge  of  the  Supreme  Court,  a  id,  consequently,  a 

.       \  i-^^j^*^^   member  of  the  Council  of  Revision.     Jacob  B.  Van  Renstelaer  was  .in  the 

ic      e  en  an     Assembly,  from  Co/iim &t a  county,  and  Klishu  M  t//iams,  frcm  the  same  county, 

'\  ^.,y  ,    .       ititended  in  the  lobby  of  the  house,  a  self  elected  representative.     Tliese  three  per- 

f  .\m  I  . ,    emg  ^^^^  vvere  strenuous  advocates  for  chartering  the  Bank  of  Awe  Hca  ;  the  influence 

1  •  ^.,         -f  of  their  standing  and  talents  was,   perhaps,  essential  to  its  success,  nnd  they  were 
r    /*!:'/      "^**^^  openly  exerted  to  promote  it.     JNotwithstanding  much  opposition,  and  the 

^-  .  I   ^       '.  \   '   prorotr;ition  of  the  legislature,  on  the  express  sround  of  tlie  corrupt  wnctices  made 
..     ^  use  of  to  carry  through  that  charter,  it  was  finally  obtained.     The  war  with  Great 

ii.one\  or  «er-  ^,.,-^g,-u  however,  having  intervened,  it  was  soou  found,  that  the  capitiil  of  the 
visits  rendered  »  »  »  »  »  r 

It)  |)i<K:uiing  an  act  of  incorporation  to  be  passed,  he  must,  in  his  plea  of  justijicotion,  state  tlie 
p  irtirular  facts  which  make  out  the  charge,  with  certainty,  so  that  the  plaintitf  n.ay  take  issue  on 
thiwf  very  facts.  A  plea  which  professes  to  be  an  answer  to  the  wliole  declaration,  but  omits  to 
answer  u  ii  atcrial  part,  is  bad,  on  demurrer.  ^ 
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♦The  second  count  was  for  publishingy  and  causing  to  be 
published,  &c.  as  in  the  first  count. 

The  third  count  was  for  deviHng,  and  publishing,  and  caus- 
ing to  be  pubUshcd,  a  hbel,  <&c.  as  in  the  second  count. 

bank  (six  millions)  wns  too  large,  and  the  bonus  too  oppressive,  to  realize  the 
hopes  of  profit  entertained  b}'  its  projectors. 

*'  The  same  means,  ther^ore,  which,  in  1S12,  had  secured  a  preference  of  it, 
over  a  rival  institution  offering  greater  inducements  to  the  state,  were  again 
resorted  to,  in  1813,  in  order  to  obtuin  a  reduction  of  its  capital  and  bonus  ;  and 
they  were  equally  successful.  The  legislature  gave  up  500,000  of  the  600,000 
dollars  promised  by  the  bank,  and  the  Council  of  Revision  concurred  in  the  act ! ! ! 
The  capita],  at  the  same  time,  was  reduced  to  four  millions. 

"  For  these  double  services,  it  was  stipulated,  on  behalf  of  Messrs.  P^an  JV^m, 
IVWiams,  Van  Rensselaer,  all  of  Columbia  county,  that  the  Jiank  of 
Oolumbia,  in  which  they  were  interested,  and  of  which  the  two  latter  were  di- 
rectors, should  have  a  credit,  during  fifteen  years,  with  the  Bank  of  America,  for 
150,000  dollars.  On  the  sums  advanced  in  virtue  of  this  credit,  the  BafiJf  of 
Columbia  was  either  to  pay  six  per  cent,  inten^st  to  the  Bank  of  .dmenca,  of 
which  three  per  cent,  was  afterwards  to  be  refunded  to  the  tliree  above  named 
persons,  or  the  Bank  of  America  was,  in  reality,  only  to  receive  three  per  cent, 
interest  on  any  sums  thus  advanced,  whatever  rate  of  interest  was  to  have  been 
paid  by  the  Bank  of  Columbia,  To  this  part  of  the  narrative  there  are  two 
versionis  above  given  ;  and  though  we  strongly  incline  to  the  truth  of  the  first,  we 
have  thought  it  best  to  state  both,  and  the  more  so,  as  the  nature  of  the  transaction 
is  very  little  varied,  which  ever  be  the  true  one.  To  secure  the  Bank  of  America 
for  this  credit,  the  Bank  of  Columbia  was  to  execute  its  annual  bond,  to  which 
was  to  be  added  the  personal  bond  of  these  mdividuals  already  named.  The  above 
agreement  made  with  the  agents  of  the  Bank  of  America,  when  submitted  to  the 
l>oard  of  directors,  was  opposed,  as  equally  unjust  and  dishonorable.  Afler  some 
delay,  a  commutation  was  offered  Dnd  accepted,  in  virtue  of  which  20,000  dol- 
lars were  paid  to  Mr.  Williams,  for  himself.  Van  A'ess,  and  Van  Rensselaer^ 
00  condition  of  either  renouncing,  as  the  case  may  be,  the  return  of  three  per 
cent,  interest,  on  the  sums  advanced  to  the  Bank  of  Columbia,  or  that  the  in- 
terest paid  by  the  Bank  of  Columbia,  should  thenceforth  be  six,  instead  of  three 
pi;r  cent.  The  Bank  of  Columbia  has,  to  this  day,  its  credit  with  the  Bank  of 
America,  on  payment  of  six  per  rent,  interest.  And  Mr.  Williams  did  receive 
t!ie  20,000  dollars.  With  this  money  in  his  keeping,  he  returned  to  Hudson,  and 
showed  so  little  disposition  to  a  division,  that  his  coadjutors  been  me  alarmed  for 
their  shares,  and  even  talked  of  exporting  him  ;  and  it  was  i.ot  until  after  Mr. 
Williams  had  compelled  them  to  acquiesce  in  the  admission  of  a  fourth  person, 
whom  we  forbear  to  name,  to  an  equal  division  of  the  spoil,  upon  the  express 
ground  of  this  fourth  person  having  rendered  equal  services  in  obtuinhig  the  charter, 
that  he  would  consent  to  its  distribution.  The  20,000  dollars  were  then  divided, 
as  fallows  :  to  Mr.  Williams,  5,000,  to  Mr.  Williams,  as  creditor  for  the  fourth 
person,  5,000,  to  Judge  Van  JVess,  member  of  the  Council  of  Revision,  5,000, 
and  to  Jacob  R,  Van  Rensselaer,  member  of  the  Assembly,  5,000. 

**  Upon  this  statement  of  facts,  we  rest  our  defence  of  the  charges  of  delinquency, 
which  we  have  brought,  and  here  distinctly  repeat,  agnin^  Judge  W,  W,  Van 
JVess.  In  some  unimportant  particulars  we  may  be  incorrect,  but  all  the  essen- 
tial porta  are  snsceptible  of  conclusive  proof  This  we  are  prepared  to  produce  to 
the  legiahitnre,  should  they  feel  it  their  duty  to  inquire  into  the  charges  ;  or,  should 
the  accused  appeal  in  his  defence  to  the  laws  of  our  country,  we  arc  there  ready 
to  establish  the  truth  of  our  assertions.  Until  brought  before  a  competent  tribunal, 
we  absolutely  decline  all  discussion  on  this  subject,  and  leave  the  authority  due  to 
oor  assertions  to  be  decided  bv  the  circumstances  under  which  thev  are  made,  and 
the  probable  motives  and  objects  of  those  who  made  them. 

**  A  public  accusation,  preferred  without  responsibility,  and  for  unjustifiable  par- 
poses,  would  be  entitled  to  but  little  consideration  ;  but  when  urged  by  those  who 
have  no  apparent  end  of  personal  interest  to  attain,  nor  feelings  of  personal  ani- 
cnosity  to  gratify  ;  who  risk  property  and  character  in  the  fulfilment  of  a  duty. 
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ALBANY,        *Tbe  defendants,  (X  A.  Hamiliony  Johnsian    Verplank 

Janoary,  1822,  ^j  Chcrks  JKfi^,)  pleaded  ten  pleas. 
Yam  Ness         In  the  first  plea,  the  defendants  say,  that  before  the  time 

y- *of  devising,  &c.  the  supposed  libels  mentioned  in  the  decla* 

ration,   and  whilst  the  plaintiflf  was  a  Judge  of  the  Supreme 

r*352]  Court,  and,  as  such,  one  of  the  Council  of  Revision,  an  appli- 
cation or  petition,  purpcnting  to  be  made  on  behalf  of  a  portion 
(1)  of  the  directors  and  stockholders  of  a  certain  company 
usually  known  by  the  name  of  the  Bank  qf  the  United  ^tates^ 
(the  charter  of  incorporation  of  which  company  had  then  lately 
expired,)  was  made  and  presented  to  the  legislature,  by  which 
the  said  (I)  applicants  or  petitioners,  oflTered  to  pay  the  state 
of  New-  Yorky  the  sura  of  500,000  dollars  in  specie,  and  to 
loan  to  the  state,  when  required,  another  sum  of  500,000  dol- 
lars, at  the  interest  of  five  per  cent,  per  annum,  provided  the 
legislature  would  grant  them  a  charter  of  incorporation  ;  and 
that  another  application  or  petition,  also  purporting  to  be 
made  by,  or  on  behalf  of  another  portion  (1)  of  the  directors 
and  stockholders  of  the  said  company,  was  also  made  and  pre- 
sented to  the  legislature  ;  by  which  they,  the  last  mentioned 

[•353]  (1)  ^applicants  or  petitioners,  offered  to  pay  to,  and  for  the 
use  of  the  state,  the  sum  of  600,000  dollars,  in  six  annual  in- 
stalments, provided  the  legislature  would  grant  them  an  act  of 
incorporation  under  the  style  and  name  of  the  President,  Di- 
rectors and  Company  of  the  Bank  qf  America, 

hazarduns  in  iu  execution,  atid  doubtful  in  its  ooneeqaoices,  it  ebovld  be  sopposed 
to  be  grounded  on  a  fnll  knowledge,  and  with  a  fair  developement  of  the  troth. 
This  juntice  we  hm';,  because  we  apprehend,  that  our  charges,  in  detail,  will  be 
nict  as  they  were  in  the  aggregate,  by  bold  denial,  or  partial  explanation  ;  and  we 
would  prepitre  the  public  mind  agniiist  a  oourae  which  is  not  calculated  to  promote 
tlie  public  interest,  by  elucidating  truth. 

"  The  proper  tribunal  is  open  to  the  af^riev«d,  and  we  invite^  him  to  aeoorupa- 
ny  us  thither,  and  submit  his  character,  with  ours,  to  its  decision.  If  we  know 
ooTielves,  this  charge  is  not  preferred  through  malice,  or  personal  hostility.  In 
tho  pojMession  of  the  facts,  we  have  witbbeki  their  publicatioB,  in  the  hope  that 
Judge  Van  JVes.f ,  from  a  sense  of  self  interest,  if  not  regard  to  the  public,  wonld 
spiire  ns  the  pain  of  so  doing,  by  abstaining  from  an  interference  in  politics.  To- 
reigu  to  the  duties,  and  degrading  to  the  character,  of  bis  station  ;  but  he  has  de- 
cided otherwise,  and  though  it  may  have  been  compatible  with  our  sense  of  jus- 
tice, or,  at  least,  of  mercy,  to  havo  spared  the  penitent  offender,  it  is  ndtber 
recoBctlabie  with  the  responsibility  we  have  assumed,  nor  a  due  regard  to  our  own 
characters,  to  behold  with  indiAerence,  while  we  have  the  power  to  check,  the 
continued  muchinntions  of  this  hardened  and  corrupt  politician.  That  power,  un- 
less we  greatly  misjudge  the  state  of  public  feetings,  and  of  public  morals,  we  cer- 
tainly possess  ;  and  in  its  exertaeo  for  bcoelicial  purposes,  and  on  public  grounds, 
we  have  a  rivht  to  anticipate  the  countenance  and  support  of  an  honorable  conn 
munity.  If  ii  does  uoi  rotult  in  an  unavoidable  inference  from  the  facts  we  state, 
tltat  Judge  Van  J\^esg,  a  member  of  the  Council  of  Revision,  did  take  money  ibr 
services  rendered,  in  proeuring  the.euaetment  of  the  law,  inoorporuting  the  Btmk 
of  America^  we  have  nustaken  the  nature  of  evidence,  and  the  connexion  between 
cause  and  eHbcL  But  if  this  inference  be  unavoidable,  then  it  is  a  public  benefit 
\o  drag  such  an  oHender  from  tlie  bench  ;  and  the  enterprise,  in  proportion  as  it 
U  p.iiiiiui  and  hazardous,  miait  derive  its  support  and  reward  from  pabtic  approh** 
lion.'* 
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That  the  last  mentioned  applicants  (1)  or  petitioners,  sent    Albany, 
nnd  despatched  two  agents  (1)  to  Albany,  <»i  their  part  and  be-  Jan"»o>  *««• 
half,  to  solicit,  obtain,  and  procure  an  act  of  incorporation  to  ^"vAwNisr^ 
be  granted  them  ;  and  the  plain  tiff)  then  being  such  Judge  of  v. 

the  Supreme  Court,  and  member  of  the  Council  of  Revision,  "*'"''^'^'' 
and  one  Jacob  R,  Fan  Rensselaer^  then  bemg  a  representa- 
tive of  the  county  of  Columbia,  in  the  House  of  Assembly, 
and  one  Nisha  ffilUams,  were  strenuous  advocates  for  the 
granting  such  act  of  incorporation  to  the  last  mentioned  ap- 
plicants or  petitioners ;  and  the  influence  and  standing  of  the 
plaintiff,  Elisha  fVilHams,  and  Jacob  R.  Van  Rensselaer, 
were  most  openly  exerted  to  procure  the  granting  of  such  act, 
they,  the  said  agents,  then  and  there  using  and  employing 
corrupt  means  (2)  to  carry  through,  and  obtain  such  charter  ; 
and,  afterwards,  notwithstanding  much  opposition  to  the  ap- 
plication, and  notwithstanding  the  legislature  had  been  pro- 
rogued by  the  governor,  on  the  express  ground,  that  cormpt 
practices  had  been  made  use  of  (3)  to  carry  through,  and  pro- 
cure from  the  legislature  an  act  of  incorporation  ;  yet,  they, 
the  said  last  mentioned  applicants  or  petitioners,  and  their  as- 
sociates and  successors,  on  the  2d  of  June,  1812,  were,  by  an 
act  of  the  legislature,  created  a  body  politic  and  corporate,  as 
a  bank,  and  for  banking  purposes,  with  the  capital  of  6,000,000 
dollars,  by  the  name  of  the  President,  Directors  and  Compa- 
ny of  the  Bank  of  America,  and  the  application  or  petition 
of  the  first  mentioned  applicants  or  petitioners  was  withdrawn 
by  them,  in  despair  of  succeeding  in  their  application. 

That  on  the  1st  of  February,  1813,  the  President,  Direct- 
ors and  Company  of  the  Bank  of  Ama^ca,  made,  and  pre- 
sented an  application  or  petition  to  the  legislature,  praying  to 
be  discharged  from  the  payments  to  the  state,  of  the  sum  of 
money  offered  to  be  paid,  as  the  consideration  for  the  granting 
of  the  said  act  of  incorporation,  and  that  in  lieu  and  discharge 
thereof,  the  legislature  would  accept  of  the  *sum  of  100,000  [*354  | 
dollars,  and' that  the  capital  stock  of  the  Bank  of  America 
might  be  reduced  to  4,000,000  dollars  ;  and  the  legislature,  on 
the  20th  of  March,  1813,  did  reduce  the  amount  of  the  sum 
offered  to  be  paid  as  aforesaid,  to  100,000  dollars,  and  the 
capital  to  4,000.000  dollars,  and  did  pass  an  act  for  those  pur- 
poses, to  which  the  Council  of  Revision  assented,  the  plaintiff* 
then  being  a  member  of  the  Council,  and  voting  for  the  said 
act  becoming  a  law. 

That  both  before  and  after  the  prorogation  of  the  legislature 
as  aforesaid,  and  both  before  and  after  the  passing  of  the  act  of 
incorporation,  and  before  the  passing  of  the  act  reducing  the 
sum  of  money  offered  as  aforesaid  to  be  paid  to  the  state,  and 
reducing  the  amount  of  the  capital  of  the  bank,  divers  corrupt 
meins  were  used  and  employed  by  the  applicants  or  petition- 
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ALBANY,  ers,  and  by  their  agent  or  agents,  to  procure  the  passing  of  the 

January,  i82f  ^^^  ^f  incorporation,  and  by  the  President^  DirectorSy  and 

Van  Ness  Company  of  the  Bank  of  Aftierica,  and  by  their  agent  or 

>  agents,  to  procure  the  passing  of  the  act  reducing,  &c.,  that  is 

Hamiltom.  iq  sny  ♦»  if^^y^  ij^^  ^Q^  applicants  or  petitioners,  or  their 

agent  or  agents,  and  they,  the  said  President,  Directors  and 
Company  of  the  Bank  of  America,  when  so  incorporated  as 
aforesaid,  or  their  agent  or  agents,  (4)  paid,  and  caused  to  be 
paid  to  divers  persons,  divers  large  sums  of  money,  to  be  em- 
ployed by  them  in  and  about  the  soliciting,  obtaining,  and 
procuring,  of  the  passing  of  the  before-iiientioned  acts  of  the 
legislature,  that  is  to  say,  to  A.  B.  &c.  (persons  whose  names 
are  stated  in  the  plea)  the  sum  of  250,000  dollars,  and  to  di- 
vers otfier  persons,  (4)  the  sum  of  other  250,000  dollars ; 
which  sums  they,  the  said  persons  to  whom  they  were  paid, 
and  caused  to  be  paid  as  aforesaid,  used,  laid  out,  and  ex- 
pended, (5)  in  procuring,  soliciting,  and  purchasing  the  voles 
and  influence  of  C.  D.  &c.  (certain  persons  named  in  the 
plea,)  then  being  members  of  tJie  legislature,  and  of  divers 
otiier  persons,  being  members  of  the  said  legislature,  (5)  in 
favor  of  the  passing  of  the  said  acts ;  and,  further,  that  the 
said  several  persons  to  whom  the  said  several  sums  of  money 
had  been  paid,  or  caused  to  be  paid  as  aforesaid,  and  other 
the  agent  or  agents  of  the  said  last  mentioned  applicants  or 
petitioners,  and  of  the  said  President,  ^-c.  of  the  Bank  of 
America,  when  so  incorporated  as  aforesaid,  (6)  oflTered 
[*355]  *and  attempted  to  pay,  hire,  bribe,  and  corrupt  JE.  JF*.  &c., 
(certain  persons  particularly  named,)  tnembcrs  of  the  legisla* 
ture,  and  divers  other  persons  also  being  members  cf  the 
said  legislature,  (6)  to  give  and  exert  their  votes  and  influ- 
ence in  favor  of  the  passing  of  the  said  acts ;  and  further,  that 
in  order  to  secure  the  influence  of  Elisha  IVilliams,  and  of 
one  Theron  Rudd,  the  last  mentioned  applicants  or  petitioners, 
or  their  agent  or  agents,  (7)  did  promise,  and  agree  to  grant, 
and  the  President,  ^-c.  of  the  Bank  of  America,  when  incor- 
porated, did  thereafter  grant,  to  a  certain  incorporated  compa- 
ny, known  by  the  name  of  the  President^  ^-c  of  the  Middle 
District  Bank,  in  which  bank  JVilliams  and  liudd  were  large- 
ly interested,  a  loan  or  credit  of  200,000  dollars,  for  the  term 
of  fifteen  years,  at  six  per  cent,  per  annum  ;  and,  further,  that 
the  said  applicants  or  petitioners,  or  their  agent  or  agents, 
and  the  President,  S^-c.  of  the  Bank  of  America,  or  their 
agent  or  agents,  paid,  and  caused  to  be  paid,  to  divers  other 
persons,  and  promised,  and  agreed  to  pay,  and  to  lend  and 
advance  to  divers  other  persons,  divers  other  large  sums  of 
money,  (8)  in  consideration  of  the  services  theretofore  render- 
ed, and  thereafter  to  be  rendered  in  the  premises,  and  used  and 
employed  various  other  corrupt,  improper,  and  unlawful 
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means  (9)  in  the  procuring  of  the  passing  of  the  said  acts  of     albanv 

the  legislature.**  January,  wt 

That  before  the  passing  of  the  said  acts  of  the  legislature,  ^^"vaiTnT/V 
Elisha  WilliamSy  and  Jacob  R,  Van  Rensselaer,  were  two  of     ,,    v. 
the  directors  and  stockholders,  and  respectively  owned  some  part 
of  the  stock  of  a  certain  incorporated  company,  known  by  the 
name  of  the  President,  Directors  and  Company  of  the  Bank 
of  Columbia.  (10.) 

[That  before  the  passing  and  enactment  of  the  said  several 
acts  of  the  legislature,  to  wit,  on  the  1st  ot  February,  1812,  t^ 
was  promised  and  agreed  by  a  certain  person,  or  certain  per- 
sons, being  the  agent  or  agents  of  the  applicants  or  petitioners, 
for  the  said  act  of  incorporation,  to  and  with  the  plaintiff, 
fViliiams  and  Van  Rensselaer,  or  to  and  with  one  or  more  of 
them,  on  the  behalf  of  himself  or  themselves,  and  on  the  be- 
half of  the  other  or  others  of  them,  (11)  that  if  the  said  appli- 
cants should  obtain  an  act  of  incorporation  with  their  aid,  the 
President,  fyc.  of  the  Bank  of  Columbia,  of  *which  Hilliams 
and  Van  Rensselaer  were  two  of  the  directors  and  stockhold- 
ers as  aforesaid,  (10)  should,  for  the  period  of  fifteen  years, 
have  a  credit  with  the  President,  Sfc,  of  the  Bank  of  Ameri^ 
ca,  when  incorporated,  to  the  extent  of  150,000  dollars,  the 
Bank  of  Columbia  paying  interest  to  the  Bank  of  Amei'ica, 
when  incorporated  as  aforesaid,  on  the  several  and  respective 
sums  thereafter,  by  virtue  of  the  said  credit,  to  be  lent  and  ad- 
vanced by  the  Bank  of  America  to  the  Bank  of  Columbia, 
at  the  rate  of  six  per  cent,  per  annum  ;  and  that  in  order  to  se- 
cure the  Bank  of  America  when  incorporated  as  aforesaid,  the 
repayment  of  the  several  sums  of  money,  with  interest  at  the 
rate  aforesaid,  thereafter  to  be  lent  to  the  Bank  of  Columbia, 
the  Bank  of  Columbia  should,  in  each  and  every  year,  deliver 
to  the  Bank  of  AmeHca,  when  incorporated  as  aforesaid,  the 
bond  or  obligation  of  the  major  part  of  the  persons,  then  being 
the  directors  of  the  Bank  of  Columbia,  for  the  amount  of  the 
said  credit  ;  and  it  was  further  promised  and  agreed  by  the 
agent  or  agents  aforesaid,  to  and  with  the  plaintiff,  Tiil- 
liams  and  Van  Rensselaer,  or  to  and  with  one  or  more  of  them, 
on  behalf  of  himself  or  themselves,  and  on  the  -behalf  of  the 
other  or  others  of  them,  (11)  that  of  the  sum  or  sums  of 
money  to  be  paid  by  the  Bank  of  Columbia,  as  and  for  the 
•nterest  at  the  rate  aforesaid,  the  one  half  part  thereof  should 
be  paid  over  by  the  said  President,  fyc.  of  the  Bank  of  America, 
when  incorporated  as  aforesaid,  to  the  said  plaintiff,  IViU 
liams,  and  Van  Rensselaer,  or  to  some  or  one  of  them,  for  the 
use  and  benefit  of  himself  or  themselves,  and  for  the  other 
or  others  of  them.]  (11) 

That  on  the  18th  of  May,  1813,  the  said  agreement  and  ar- 
rangement madebj^  the  plaintiff,  WUliams  and  Van  Rensselaer, 
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ALBANY,     or  hy  same  or  one  of  them  for  them,  aU,  or  by  some  other  persom 

January,  1842.  qt  persoTis  acting  in  their  behalf,  with  the  agents  for  theap- 

^"vTii^Nkm^  plicantsfor  the  incorporation  qf  the  Bank  qf  America,  woe 

V-  stAmitted^  (\2)  to  the  Board  of  Directors  of  the  Bank  q/ 

iiAiiiLTQi..    ^„,^i^^^  iijat  is  to  say,  to  the  President  and  Directors  of  thi 

Bank  qf  America,  and  the  said  agreement  being  then  and 
there  opposed,  by  certain  qf  the  directors  (12)  of  the  Bank 
qf  America,  as  unjust  and  dishonorable,  after  some  delay,  the 
[  *357  ]  President  and  Directors  last  aforesaid,  ^offered  to  pay  to  WU- 
liamSi  for  and  on  account  of  himself,  the  plaintiff,  and  Van 
Rensselaer,  the'  sum  of  20,000  dollars,  on  condition  that  the 
plaintiff',  tVilliams,  and  Van  Rensselaer,  would  exonerate  and 
discharge  the  Bank  of  America,  from  the  payment  to  theny, 
of  the  one  half  part  of  the  sum  or  sums  of  money  to  be  paid  as 
aforesaid,  by  the  Bank  qf  Columbia,  as  and  for  the  intere;$t,  at 
the  rate  aforesaid,  on  the  several  and  respective  sums  of  mo- 
ney to  be  lent  and  advanced,  by  the  Bank  qf  America,  to  the 
Bank  of  Columbia,  in  pursuance  of  the  aforesaid  agreeo^ent 
or  arrangement ;  and  the  said  offer  of  the  President,  Sfc.  qf  the 
Bank  of  America,  on  the  condition  aforesaid,  being  then  and 
there  accepted  and  acceded  to  by  Williams,  on  the  part  qnd  be- 
half of  hitnself,  the  plaintiff^,  and  Van  Rensselaer,  the  Bank 
of  America,  paid  to  Williams,  for  himself,  Van  Rensselaer, 
and  the  plaintiff',  the  sum  of  money  last  aforesaid ;  (12) 
and  the  Bank  qf  Columbia  hitherto,  and  at  all  timc^  since, 
have  possessed  the  aforesaid  credit  for  150,000  dollars,  subject 
to  the  payment  of  interest  on  the  sums  of  money,  from  time  to 
time  advanced,  at  the  rate  of  six  per  cent,  per  annum. 

That  Williams  went,  and  proceeded  to,  and  arrived  at,  Hud- 
son, with  the  said  20,000  dollars,  in  his  possession  and  keeping, 
and  then  and  there  showed  so  little  disposition  to  distribute 
and  pay  to  the  plaintiff,  and  Van  Rensselaer,  the  respective 
parts  or  portions  which  they  claimed  thereof,  that  the  plaintiff 
and  Van  Rensselaer  became  alarmed,  and  threatened  to  expose 
Williams ;  nor  would  Williams  consent  to  divide  and  distri- 
bute the  said  sum  of  money,  until  the  plaintiff  and  Van  Rens- 
selaer had  consented  that  a  fourth  person,  (13)  should  be 
admitted  vd  an  equal  participation,  in  the  said  sum  of  money, 
with  the  plaintiff  and  Williams,  and  Van  Rensselaer,  he, 
WiUiams,  pretending  and  expressly  alleging  that  the  said  fourth 
person  had  rendered  equal  services  in  procuring  the  charter  of 
incorporation  of  the  Bank  qf  America* 

That  the  said  sum  of  20,000  dollars  was  divided  and  distn* 
buted  by  WiUiams,  between,  and  among  the  plaintiff,  Wt/- 
liams,  and  Van  Rensselaer,  in  such  manner  that  mUiams 
[  *  358  ]  took,  retained,  and  appropriated  to  himself,  in  his  own  *nanae 
and  right,  a  large  part  or  portion  thereof,  to  wit,  the  sum  of 
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5,000  dollars,  and  also,  took,  retained,  and  appropriated  to  Albany, 
himself,  as  the  creditor  of  the  above-mentioned  fourth  person,  i^^^^l^^ 
another  large  part  or  portion  thereof,  to  wit,  the  sum  of  5,000 
dollars ;  and  also,  then  and  there,  paid  to,  the  plaintiff,  then 
and  there  being  such  Judge  of  the  Supreme  Court,  and  mem- 
ber of  the  Council  of  Revision  as  aforesaid,  another  large  part 
or  portion  thereof,  to  wit,  the  sum  of  5,000  dollars,  which  said 
last  mentioned  sum  of  money  was  paid  to  the  plaintiif,  then 
being  one  of  the  Judges  of  -the  Supreme  Court,  snd  member 
of  the  Council  of  Revision,  and  by  him  received,  for  his  servi- 
ces, in  procuring  the  passing  and  enactment  of  the  several  acts 
of  the  legislature,  herein  before-mentioned ;  and  that,  also, 
fVUliams  paid  unto  Van  Rensselaer ^  another  large  part  or 
portion,  to  wit,  5,000  dollars,  for  which  reason  the  defendants, 
on,  6lc.  did  devise  &.c.  the  said  supposed  libel,  &.c. 

The  second  plea  was  like  the  first,  except  the  paragraph  in  Second  Plea, 
a  parenthesis,  instead  of  which  this  plea  stated:  That  before 
the  passing  and  enactment  of  the  said  several  acts  of  the  legis- 
lature, to  wit,  on  the  1st  oi  February ^  1812,  ii  was  promised 
and  agreed  by  a  certain  person,  or  certain  persons^  then  and 
there  being  the  agent  or  agents,  for  the  said  act  of  incorpo- 
ration, to  and  with  the  plaintiff,  ffilliarns,  and  Fan  Rens- 
selaer, or  to  and  with  one  or  more  of  them,  on  the  behalf  qf 
himself  or  themselves,  and  on  the  behalf  of  the  other  or 
others  of  them,  (1 1)  that  if  the  said  applicants  should  obtain 
an  act  of  incorporation  with  their  aid,  the  President,  ^c.  qf 
the  Bank  of  Columbia,  of  which  JHlliams  and  F.  jR.  were 
two  of  the  directors  and  stockholders,  (10)  should,  for  the  pe- 
riod of  fifteen  years,  have  a  credit  with  the  Bank  of  America, 
to  the  extent  of  150,000  dollars;  that  upon  the  several  and 
respective  sums  of  money  thereafter  to  be  lent  and  advanced, 
to  the  Bank  of  Columbia,  by  virtue  of  such  credit,  the  Bank 
qf  Columbia  should  pay  to  the  Bank  of  America,  when  in 
corporated,  to  and  for  the  sole  use  and  benefit  of  the  B.  of  A,, 
interest  at  the  rate  of  three  per  cent,  per  annum,  aj^d  to  the 
plaintiff,  fV.  and  V.  /?.,  or  to  some  or  one  of  them,  to  and  for 
the  use  of  himself  or  themselves,  and  of  the  other  or  others 
qf  them,,  (14)  such^further  and  other  rate  of  interest,  as  might 
thereafter  be  agreed  upon,  by  and  between  the  Bank  of  Co- 
lumbia, and  the  plaintiif,  W.  and  V,  R.,  to  and  for  the  sole 
use  and  benefit  of  the  plaintiff,  TV,  and  V.  R. ;.  and  tiiat  in 
order  to  secure  to  the  Bank  of  America  the  repayment  of 
the  several  and  respective  sums  of  money,  with  interest  at  tJie 
rate  aforesaid,  thereafter  to  be  lent  and^advanced,  by  the  B, 
of  A.  to  the  Bank  of  Columbia,-  the  Bank  qf  Columbia 
should,  in  each  and  every  year,  deliver  to  the  Bank  of  A.,  the 
bond  or  obligation  of  the  major  part  of  the  persons  then  being 
die  directors  of  the  Bank  of  Columbia,  for  the  amount  of  the 
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Fourth  Plea. 


Fifth  Plea. 
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Seventh  Plea. 


said  credit,  with  the  interest  to  accrue  thereon,  at  and  aftei 
the  rate  last  aforesaid. 

The  third  plea  resembled  the  first,  except  that  'it  alleged, 
that,  after  the  passing  of  the  act  of  incorporation,  and  prior  to 
the  passing  of  the  act  reducing  the  capital,  &c.,  it  was  promis- 
ed and  agreed,  by  a  certain  person  or  certain  personsy  being 
the  agent  or  agents  of  the  B.  of  A.,  to  and  with  the  plaintiff^^ 

IV.  and  V,  R.,  or  to  and  with  one  or  more  of  them,  on  the 
pehalf  of  himself  or  themselves,  and  on  the  behalf  of  the  other 
or  others  of  them,  (11)  that  in  consideration  of  the  services, 
theretofore  rendered  and  performed  by  the  plaintiflf,  JV.  and 

V.  R,,  in  and  about  the  act  of  incorporation,  and  in  considera- 
tion that  they  should,  thereafter,  use  and  employ  their  aid, 
exertions,  and  influence,  jn  and  about  the  procuring  of  the 
granting  of  the  petition,  for  the  reduction  of  the  amount  offer- 
ed to  be  paid  to  and  for  the  use  of  the  state  of  N.  Y.,  and  re- 
ducing the  capital  stock  of  the  B.  of  A.,  the  Bank  of  Colvm' 
6ia,  of  which  fV.  and  V.  R.,  were  then  two  of  the  directors, 
should  have  a  credit,  &c.,  as  in  the  first  plea. 

The  fourth  plea  resembled  the  second,  except  alleging,  that 
intermediate  to  the  passing  of  the  two  acts,  it  was  promised  and 
agreed  by  a  certain  person  or  certain  persons,  being  the  agent 
or  agents  of  the  Bank  of  A.,  to  and  with  the  plaintiff,  IV 
and  V,  R,,  or  to  and  with  one  or  more  of  them,  on  the  behalf 
of  himself  or  themselves,  and  in  the  behalf  of  the  other  or 
others  of  them,  (11)  that  in  consideration,  &c.,  as  in  the  third 
plea,  and  stating  the  agreement  in  the  same  manner  as  in  tlie 
second. 

*The^/M  plea  alleged,  that  on  the  20th  of  March,  1813, 
it  was  promised  and  agreed  by  a  certain  person,  or  certain  per- 
sons, being  the  agent  or  agents  of  the  Bank  of  America,  ic, 
as  in  the  fourth  plea,  that  in  consideration  of  the  aid,  exer- 
tions, and  co-operation  as  aforesaid,  rendered  by  the  plaintiff, 
fV,,  and  V,  R,,  in  and  about  the  procuring  of  the  passing  of 
the  act  of  incorporation,  and  of  the  act  reducing  the  sum  of 
money  offered  to  be  paid  to  the  state  of  New-  York,  and  also 
reducing  the  capital  stock  of  the  Bank  of  Amet^ca,  the  Bank 
of  Columbia,  of  which  fV.  and  V.  i?.,  were  two  of  the  direct- 
ors and  stockholders,  &c.  In  other  respects,  this  plea  re- 
sembled the  first. 

The  sixth  plea  stated  the  agreement  to  have  been  made  at 
the  time,  and  on  the  consideration  mentioned  in  the  fifth  plea, 
and  in  other  respects  corresponded  with  the  second. 

The  seventh  plea  resembled  the  fifth,  except  that  between 
the  allegation  that  W.  and  f^.  ii.  were  two  of  the  directors 
and  stockholders  of  the  Bank  of  Columbia,  and  the  statement 
relative  to  the  credit  to  be  granted  to  the  Bank  of  Columbia, 
it  averred,  that  the' plaintiff  so,  as  aforesaid,  used  and  exerted 
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the  influence  of  his  talents  and  standing,  in  and  about  the  pro-     ALBANY, 
nioting  of  the  passing  and  enactment  of  the  act  of  incorpora-  '''"»"*r>'  ^^ 
tion  of  the  Bank  of  America,  under,  and  with  the  hope  and     vak  Nkss 
expectation,  of  being  compensated  and  rewarded  for  his  servi-  *• 

ces  in  the  premises,  by  the  applicants  or  petitioners  for  the  AMnrow 
incorporation  of  the  Bank  of  America,  in  case  of  the  eventual 
success  of  their  application ;  and  gave  his  aid  and  co-opera- 
tion in  the  premises,  with  the  expectation  and  belief  that  he 
would  be  compensated  and  rewarded  as  aforesaid,  in  case  of 
the  eventual  success  of  their  application.  (14J 

The  eighth  plea  contained  the  additional  averment  intro-     Eighth  Pl«i 
duced  into  the  seventh,  and  in  all  other  respects  resembled  the 
sixth  plea. 

The  ninth  plea  stated,  that  before  the  time  of  devising,  &c.,  Ninth  Plea. 
the  supposed  libel,  and  while  the  plaintiff  was  a  Judge  of  the 
Supreme  Court,  and  a  member  of  the  Council  of  Revision,  a 
petition  or  application,  purporting  to  be  made  by,  and  on  be- 
half of  certain  persons,  (15)  formerly  directors  and  stockhold- 
ers of  the  Bank  of  the  United  States,  the  charter  of  which 
had  *then  lately  expired,  was  made  and  presented  to  the  legis-  [  *361  ] 
lature  of  the  state  of  New-York,  whereby  the  said  applicants, 
for  themselves  and  their  associates,  prayed  to  be  incorporated 
as  a  bank  in  the  city  of  New-York,  and  for  banking  purposes, 
by  the  name  of  the  President,  8fc,  of  the  Bank  of  America. 

That  the  said  applicants  or  petitioners,  or  some  of  them,  (1 5) 
sent  and  despatched  certain  persons,  to  wit,  one  George  New- 
bold,  and  one  Henry  Post,  Jun,  as  the  agents  of  the  said  ap- 
plicants or  petitioners,  to  the  city  of  Albany,  then  and  there, 
on  their  part  and  behalf,  to  solicit,  obtain,  and  procure  such 
act  of  incorporation  to  be  granted  them  by  the  said  legisla- 
ture ;  [to  make  such  arrangements  and  agreements  as  they 
should  see  fit  for  the  obtaining  the  same.] 

That  the  plaintiff,  being  a  Jiidge  of  the  Supreme  Court,  and 
member  of  the  Council  of  Revision,  and  the  said  J.  R.  F.  be- 
ing a  representative  of  the  county  of  Columbia,  in  the  House 
of  Assembly,  and  the  said  Williams,  were  strenuous  advocates 
for  the  granting  of  such  act  of  incorporation. 

That  [on  the  1st  of  February,  1812,  after  the  prosecuting  of 
the  said  petition,  and  before  the  passing  of  the  act  of  incorpora- 
tion,] a  certain  arrangement,  agreement,  or  contract,  was  made 
and  entered  into,  by  and  between  Williams,*  Newbold,  and 
Post,  or  one  of  them,  (16)  so  acting  as  the  agent  or  agents  of 
the  said  applicants  or  petitioners,  by  which  it  was  stipulated 
and  agreed,  that  in  the  event  of  the  passing  of  the  law  incor- 
porating the  said  petitioners,  upon  the  terms  mentioned  in 
their  application,  or  on  equally  advantageous  terms,  that  the 
Bank  of  Columbia,  of  which  Williams*  was  a  stockholder  . 
and  director,  should  be  entitled  to  claim  and  receive  from  the 
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ALBANY,    Bank  of  America f  when  incorporated,  an  advance  or  credit  to 
Janaary,  1828.  ^^  amount  of  150,000  dollars,  to  be  lent  and  advanced  us  the 
Van  Ness    same  should  be  required  by  the  Bank  of  Columbia,  for,  and 
^'  during  a  long  term  or  period  of  years,  to  commence  after  the 

Bank  of  America  should  be  incorporated,  to  wit,  for  the  term 
of  fifteen  years ;  and  it  was  further  agreed  by  and  between 
tVilliams^  and  the  said  Newbold  and  Post,  or  one  of  them, 
(16)  that  on  all,  or  every  sum  or  sums  of  money  that  should, 
after  the  Bank  qf  America  should  be  incorporated,  be  loaned 
1  *  36*2  ]  or  ^continued  in  advance  to  the  Bank  of  Columbia^  by.  the 
Bank  qf  America,  by  virtue  of  the  said  arrangement  or  con- 
tract, the  Bank  of  America  should  retiun  for  their  own  u^e 
and  benefit,  and  as  for  the  interest  on  such  advances,  the  sum 
of  three  per  cent,  per  annum,  and  no  more. 

That  the  contract  or  arrangement  made  as  aforesaid,  between 
Williame*  and  the  said  Newbold  and  Post,  qr  one  qf  them^ 
(16)  was  corruptly  made,  with  the  intent  and  design  of  pro- 
moting and  procuring  the  incorporation  of  the  Bank  qf  Ameri' 
ca,  by  obtaining  and  securing  the  aid,  influence,  and  .services, 
in  and  about  the  soliciting  and  procuring  the  granting  of  the 
act  of  incorporation,  of  the  said  Williams^  and  of  such  other 
person  or  persons  as  then  were,  or  might  thereafter  become 
interested  with  him,  in  the  execution  or  fulfilment  of  the  said 
arrangement  or  contract,  and  then  were,  or  mi^t  thereafter 
become  entitled  to  a  share  of  the  pecuniary  benefits  or  advan* 
tages  which  fV.*  intended  and  expected  to  derive  and  receive 
from  the  execution  and  fulfilment  of  the  said  arrangement  or 
contract,  and  which  it  was  meant  and  designed  to  secure. 

That  at  the  time  of  making  the  said  arrangement  between 
WiUiams  and  the  said  Newbold  and  Post,  or  one  qf  them,  or 
shortly  thereafter,  and  before  the  passing  of  the  act  of  incor 
poration,  it  was  understood  and  agreed  between  the  plaintifi, 
fV'  and  V.  R.,  that  in  the  event  of  the  passing  of  such  act  of 
iipGor poration,  and  in  case  the  said  arrangement  or  contract 
^houid  foe  ratified  and  carried  into  eflfect  by  the  Bank  qf 
Amsricq^,  the  plaintiflT  [and  V.  R.\  should  [each  of  them]  be 
entitled  Xo  claim  and  receive,  one  equal  third  part  of  the  pe- 
cuniary benefits  and  advantages  which  WiUiam^f^  intended 
and  expected  to  raaeive  from  the  execution  of  the  said  ar- 
rangement or  coatroci,  and  which  it  was  meant  and  mtended 
to  secure. 

That  the  influence  ^  ths  talents  and  standing  qf  the  plain 
ti^f  fV»  and  V.  iZ.«  was  most  openly  exerted  (17)  to  promote 
the  granting  of  the  said  act  of  incorporation,  and  that,  not- 
withstanding much  opposition  to  the  said  application,  and 
notwithstanding  that  the  legislature  had  been  prorogued  by  the 
governor,  on  the  express  ground  thai  corrupt  practices  had 
r  *  363  ]  been  made  use  of  to  carry  thrqugh  and  procure  such  act  *qf 
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• 
tncotyoroHan,  (3)  yet  the  said  applicants  were  constituted  a     alijany, 
body  politic,  <fec.     That  both  before  and  after  the  prorogation  ^^l^ui^ 
of  the  legislature,  corrupt  means  were  used  and  employed  by     Van  Nes8 
the  said  applicants  and  peiitionerSy  or  some  of  themy  and  by  ^• 

ihe  agents  aforesaid,  or  one  of  them,  to  procure  from  the 
kgislature  the  act  of  incorporation  aforesaid,  that  is  to  say, 
&c.  as  in  the  firet  plea,  between  the  asteriakfl,  except  that  in 
this  plea,  the  corrapt  means  are  alleged  to  have  been  used  by 
ihe  said  applicants  or  petitioners^  or  their  agent  or  agents^ 
omitting  thh  Bank  cf  America,  or  their  a>gent  or  agents. 

That  on  the  18th  of  March,  1813,  Hilliams*  did  urge  and 
request  the  President,  fyc,  of  the  Bank  of  America,  to  rati- 
fy and  carry  into  effect  the  said  arrangemeni  made  by  and 
between  the  said  fVUliams,*  and  the  said  Newbold  and  Poet, 
or  one  of  them,  (18)  That  the  said  President y  ^c,  when  so 
requested  and  urged  by  tViUiams,'^  did  decline  and  object  to 
ratify  the  same,  and  did  propose  and  offer  to  Williams  to  grant 
a  credit  to  the  Bank  of  Columbia,  at  and  upon  the  Bank  of 
America,  to  the  amount  of  150,000  dollars,  for  the  term  of 
fifteen  years,  upon  the  condition  that  the  Bank  of  America 
should  be  entitled  to  receive,  and  retain  [to  their  own  usej 
interest  at  the  rate  of  six  per  cent,  per  annum,  upon  all  sums 
of  money  that  might,  in  pursuance  of  such  credit,  be  loaned 
and  advanced,  or  continued  in  advance  by  the  Bank  of  Ame- 
rica, to  the  Bank  of  Columbia,  and  did  further  offer  and  pro- 
pose to  Williams*  in  consideration  that  fViUiams*  would 
agree  to  such  an  alteratum  of  the  terms  of  the  arrangement, 
(18)  and  as  a  commutation  in  gross  to  the  said  fViUiams,* 
for' the  pecuniary  benefits  and  advantages  intended  to  be  se- 
cured by  the  said  arrangement,  the  sum  of  20,000  dollars,  to 
which  offer  and  proposal  Williams,*  for  himself,  and  on  the 
behalf  of  the  plaint^,  [and  V.  i?.,]  did  assent  and  agi^ee. 

That  the  President  fyc.  of  the  Bank  of  America,  did  pay  to 
WiUiams,  and  he  did  receive  from  them,  the  said  20,000  dol- 
lars on  the  consideration,  and  for  the  purposes  aforesaid,  and 
paid  to  the  plaintiff  5,000  dollars,  as  his  portion  ttiereof,  and  * 
as  a  commutation  for,  and  in  satisfaction  of,  the  pecuniary 
benefits  and  advantages  to  which  he  was  considered  *to  be  [*364] 
entitled,  under  and  by  virtue  of  the  arrangement  made  with 
NewboUL  and  Post,  or  one  of  them,  and  under,  and  by  virtue 
of  the  undertaking  and  agreement,  between  the  plaintiff',  V,  R. 
and  W.,  in  relation  thereto.  And  the  defendants  aver,  that 
the  plaintiff*  did  corruptly,  and  contrary  to  the  obligations  of 
his  office,  as  a  member  of  the  Council  of  Revision,  receive 
the  sum  of  5,000  dollars,  in  consideration  of  the  services  ren- 
dered by  him,  in  procuring  the  granting  of  the  said  act  of  in- 
corporation. 

The   tenih  plea,  excepting  the  concluding  paragraph,  re-     Tentb  PlMk 
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Vah  Ness 

V. 

Hamiltoit. 


Dramirer. 


ALBANY,  sembled  the  ninth,  omitting,  however,  the  passages  between 
^^'^^iJ^'  brackets,  and  inserting,  at  the  asterisks,  the  name  of  V.  R,, 
with  such  corresponding  alterations  as  are  required  by  the 
grammatical  construction  of  the  sentences.  In  the  place  of 
the  preceding  paragraph,  it  alleged  that  the  Presideni,  Sfc.  of 
the  Bank  of  America,  did  pay  to  fV.  and  V,  it.,  or  one  of 
them^  and  fV.  and  V,  R.,  or  one  of  them,  (14)  did  receive 
from  the  said  President,  fyc.  the  sum  of  20,000  dollars,  on 
the  consideration  and  for  the  purposes  aforesaid,  and  that  W. 
and  V.  R.y  or  one  of  them,  (19)  did  pay  the  plaintiff  5,000 
dollars,  as  his  portion  of  the  money,  received  by  JV.  a$id  V. 
it.,  from  the  B,  of  A,,  and  as  a  commutation  for  and  in  satis- 
faction, &c.  as  in  the  preceding  plea. 

The  plaintiff  demurred  specially  to  all  the  pleas,  assigning 
a  number  of  causes  of  demurrer,  which,  as  far  as  the  pleas  are 
similar,  are  the  same  to  each.  They  aiP^  here  stated  with  re- 
ference to  the  figures  by  which  the  parts  demurred  to  have 
been  designated  in  the  pleas. 

(1.)  That  the  defendants  have  not  shown  by  whom,  by 
name,  the  application  for  an  act  of  incorporation  was  noade 
and  presented  to  the  legislature,  nor  the  agents,  by  name,  sent 
and  despatched  to  procure  the  same,  nor  the  persons,  by  name, 
by  whom  they  were  sent  and  despatched. 

(2.)  That  it  is  not  sot  forth  who  such  agents  were,  or  what 
corrupt  means  in  particular  had  been  used  and  employed,  and 
that  the  plaintiff  had  knowledge  thereof. 

(3.)  That  it  is  not  set  forth  what  corrupt  practioes,  if  any 
in  particular,  had  been  used,  and  that  the  plaintiff  had  know 
ledge  thereof. 

*(4.)  That  it  is  not  set  forth,  by  name,  who  the  applicants, 
petitioners,  agent  or  agents,  were,  and  to  whom,  by  name,  the 
sum  of  other  250,000  dollars  was  paid,  or  caused  to  be  paid, 
and  that  the  plaintiff  had  knowledge  of  either  of  the  said  pay- 
ments, and  the  purpose  thereof. 

(5.)  That  it  is  not  set  forth,  by  name,  by  and  to  whom  such 
payments  were  made,  and  sums  of  money  used,  and  that  the 
plaintiff  had  knowledge  thereof. 

(6.)  That  it  is  not  set  forth,  by  name,  by  whom,  and  to 
ana  against  whom,  such  offers  and  attempts  to  pay,  hire,  bribe, 
and  corrupt,  &c.  were  made,  and  that  the  plaintiff  had  know- 
ledge thereof. 

(7.)  That  the  persons  are  not  set  forth,  by  name,  by  whom 
the  promise  to  grant  a  credit  to  the  Middle  District  Bank,' 
was  made,  or  that  the  influence  to  be  secured  was  an  unlawful 
and  corrupt  influence,  or  that  the  plaintiff  had  any  knowledge 
of  such  promise,  or  of  the  purport  thereof. 

(8.)  That  it  is  not  set  forth,  by  name,^  by  and  to,  or  with 
whom,  the  payments  of,  or  agreements  to  pay,  lend,  and  ad- 
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vaiice  divers  other  large  eume  of  money  were  made,  or  the     albany, 
sQins  of  money  io  particular,  or  that  the  services  rendered,  January*  ^sfs 
or  to  be  rendered,  were  unlawful   or  corrupt,  or   that   the  ^"vTwlJEsr^ 
plaintiff  had  any  such  knowledge  of  such  payments,  promises,  v. 

or  agreements,  or  of  the  consideration  or  purposes  thereof.  Hamiltom 

(9.)  That  it  is  not  set  forth  particularly,  by  name,  by  and 

with  whom  the  various  other  corrupt^  improper  and  unlaw- 

'ul  means  were  used  or  employed,  and  what  in  particular 

duch  means  were,  or  that  the  .plaintiff  had   any  knowledge 

thereof. 

(10.)  That  the  defendants  have  not  alleged  that  the  plaintiff 
was  a  director  or  stockholder,  or  had  any  interest  in  the  stock, 
or  otherwise,  of  the  Bank  of  Columbia* 

(11.)  That  it  is  not  set  forth,  by  name,  by  whom  the  pro- 
mises or  agreements  in  relation  to  the  credit  to  Xhe  Bank  of 
Cglumlna  were  made,  or,  directly,  certainly  and  positively, 
with  whom,  and  for  whose  use  and  benefit  the  same  were 
made,  or  that  such  promises  and  agreements  were  unlawful 
or  corrupt. 

(12.)  That  it  is  not  set  forth,  certainly  and  positively,  and 
*by  name,  by  or  with  and  between  whom,  and  by  what  au-  [  •  366] 
thority,  such  agreement  or  arrangement  was  made  and  entered 
into,  or  by  whom  the  same  was  submitted  to  the  Board  of 
Directors,  or  by  which  of  the  directors  the  same  was  opposed  ; 
or  that  the  said  sum  of  20,000  dollars  was  paid  to  or  received 
by,  and  the  offer  of  the  Board  of  Directors  on  condition,  &c., 
accepted  and  acceded  to  by  Williams,  by  authority  from  the 
plaintiff,  or  that  such  offers,  conditioned,  acceptance,  or  pay- 
ment, were  unlawful  or  corrupt. 

(13.)  That  it  is  not  set  forth  who  such  fourth  person  was. 

(14.)  That  it  is  not  set  forth,  by  name,  who  the  applicants 
or  petitioners  .for  the  act  of  incorporation  were,  or  any  fact 
upon  which  the  plaintiff's  hope,  expectation,  and  belief  of 
being  rewarded,  was  founded. 

(15.)  That  it  is  not  set  forth,  by  whom,  by  name,  the  ap- 
plication for  an  act  of  incorporation  was  made  and  presented 
to  the  legislature,  nor  the  persons,  by  name,  by  whom  the 
agents  were  sent  and  despatched. 

(16.)  That  it  is  not  set  forth,  certainly  and  positively,  with 
which  of  the  agents  the  agreement  in  relation  to  the  credit  to 
the  Bank  of  Columbia,  was  made  and  entered  into,  or  that 
the  plaintiff  had  any  knowledge  thereof,  or  of  the  intent  or 
design  thereof. 

(17.)  That  it  is  not  set  forth  that  the  influence  exerted  by 
the  plaintiff,  fV.  and  V,  J?.,  was  unlawfully  or  corruptly  exert 
ed  by  either  of  them. 

(18.)  That  it  is  not  set  forth  in  certain,  by  and  with  what 
agent  the  agreement  urged  and  requested  to  be  ratified  was 
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ALBANY,  made,  or  that  the  plaintifT  had  authorized  such  request  or  s«jc:h 
January,  I8*t.  coDsciit  and  agreement,  to  such  offer  or  proposal,  or  that  such 
^"■^^^TnmT^  request,  oflfer,  or  propo^,  consent,  or  agreement,  were  unlaw- 
ful and  corrupt. 

(19.)  That  it  is  not  set  forth,  certainly  and  pontiTdj,  to 
which  of  them,  the  said   fV.  and  V.  JZ.,  the  payment  of  the 
sum  of  20,000  dollars  was  made,  or  by  which  of  them  the  sum 
of  5,000  dollars  was  paid  to  the  plaintiff. 
Joinder  in  demurrer. 

Henry  and  T.  A.  Emmet^  in  support  of  the  demuner. 
They  cited,  1  Term  Rep.  748.  2  ChUty's  PI  50.  1  Sound. 
[♦367]  *244,  note  (6.)  Newman  v.  Bailey,  cited  in  J^ Anson  v. 
Stexoart,  1  Term  Rep,  750.  1  CkUty's  PL  206,  206.  235 
509,  510.  5  Comyn's  Dig.  Pkader  E.  4.  2  Selw.  N.  P. 
tit.  Slander,  116:3.  6  Term  Rep.  691.  *1  CMUy'e  PL  238. 
n.  t.  Chitty's  Crown  Law,  169.  171,  172,  173.  175.  211. 
227,  228.  233.  236. 

J.  Duer  and  Van  Bur  en,  contra.  They  cited,  1  Sound. 
243,  244.  Co.  LitL  303.  b.  2  Sound.  411.  n.  4.  5  Boc. 
Abr.  408.  1  Chitty's  PL  240.  1  Term  Rep.  753.  2  Johns. 
Rep.  416.  1  Lutw.  421.  3  Raym.  8.  Cro.  Eliz.  749. 
916.  1  Term  Rep.  743.  Comyn's  Dig,  Plead,  E.  lO. 
G.  31.  Cro.  Eliz.  112.  Co.  Litt.  303.  a.  Yelv.  17.  Plowd. 
85.  Lord  Raym.  804.  2  Johns.  Rep.  415.  Salk.  139.  5^.  C. 
Lord  Raym.  478.  1  Term  Rep.  752.  Cro.  Eliz,  112. 
8  Term  Rep.  459.     5  Johns.  Rep.  172.     3  Chitty's  PI  521. 

8  East,  80.    4  Wentw.  Plead,  2.     Comyn's  Dig,  Plead.  O. 
42.     1  fVheai.  Rep.  11.  14.     3  IFheat.  Rep.  329.  560.  121. 

9  Slate  Trials,  623.    Lord  Somers*  Case,  6  State  Trials,  476. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  It 
is  not  requisite  to  state  the  declaration  or  the  pleas.  Such 
parts  of  them  as  are  necessary  to  be  considered,  will  be  no- 
ticed. But  before  I  consider  the  particular  objecticns  to 
the  pleas  pointed  out  by  the  special  demurrers,  it  will  be 
proper  to  advert  to  some  well  established  principles,  in  rela- 
tion to  pleas  in  bar,  in  actions  for  defamatory  words,  or  libel- 
lous charges. 

It  may,  however,  be  observed,  in  the  outset,  that  there  exists 
a  decided  distinction  between  words  spoken,  and  written 
slander.  To  maintain  an  action  for  the  former  cause,  the 
words  must  either  have  produced  a  temporal  loss  to  the  plain- 
tiff, by  reason  of  special  damage  sustained  from  their  being 
spoken,  or  they  must  convey  a  charge  of  some  act  criminal  in 
itself,  and  indictable  as  such,  and  subjecting  the  party  to  an 
infamous  punishment,  or  they  must  impute  some*  indictable 
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oflTence  involving  moral  turpitude.     To  maintain  an  action  for     albaptv, 

a  libel,  it  is  not  necessary  that  an  indictable  offence  should  be  Ja»"«'y;  *822 

imputed  to  the  plaintiff.     If  a  libel  holds  a  party  up  to  public  ^"vamNxsT^ 

scorn,  contempt,  and  ridicule,  it  is  actionable.    (9  Johns.  Rep.    ^    ▼• 

214.     7  Johns,  Rep.  *264.)     It  has  not  been  controverted  by    " 

the  defendant's  counsel,  that  the  publication  complained  of  is       [  *  368  ] 

libellous,   if  untrue.     It  contains   grave  charges  against  the 

plaintiff,  of  prostituting  the  high  and  dignified  office  of  a  Judge 

of  the  Supreme  Court,  and,  as  such,  ex  officio^  a  member  of 

the   Council   of  Revision,  to  base  and   mercenary  purposes, 

utterly  incompatible  with  his  duty  to  the  public. 

A  plea  in  bar  of  the  plaintiff's  action,  must  be  certain  to  a 
common  intent ;  it  must  be  direct  and  positive  in  the' facts  set 
forth,  and  must  state  them  with  all  necessary  certainty.  It  is 
not  correct  to  say,  that  in  a  plea  justifying  a  libel,  because  the 
subject  comprehends  multiplicity  of  matter,  there  Inay  be 
general  pleading,  to  avoid  prolixity.  In  1  Chitty*s  PL  240. 
516,  the  true  rule  will  be  found  :  a  rule  frequently  sanctioned* 
in  this  Court,  and  adjudicated  in  the  Court  for  the  Correction 
of  Errors.  (II  Johns.  Rep,  573.)  The  rule  to  which  I  al- 
lude is  laid  down  in  the  case  of  J^ Anson  v.  Stewart.  (1  Term 
Rep.  748.)  There  the  action  was  for  a  libel,  charging  the 
plaintiff  with  being  connected  and  concerned  with  a  gang  of 
swindlers  and  common  informers.  The  plea  stated,  that  the 
plaintiff  had  been  dishonestly  concerned  and  connected  with, 
and  was  one  of  a  gang  of  swindlers  and  common  informers, 
and  had,  also,  been  guilty  of  defrauding  divers  persons  with 
whom  lie  had  dealings  and  transactions.  On  demurrer  to  this 
plea,  it  was  decided,  that  it  was  bad,  on  account  of  its  gene- 
rality ;  that  it  was  contrary  to  every  rule  of  pleading,  to  charge 
the  plaintiff  with  swindling,  without  showing  any  instances  of  . 
it ;  for,  wherever  one  person  charges  another  with  fraud,  he 
must  know  the  particular  instances  on  which  his  charge  is 
founded,  and,  therefore,  ought  to  disclose  them.  Ashhurst,  J., 
said,  one  part  of  the  defendant's  argument  had  been,  that  the 
plea  is  only  as  general  as  the  charges  in  the  declaration.  He 
said,  it  was  to  be  observed,  that  it  was  the  charge  of  the  de- 
fendant, and  the  plaintiff  was  bound  to  state  it  as  made,  and 
that  it  did  not  follow  that  the  defendant  ought  to  justify  in  so 
general  a  way :  that  when  he  took  upon  himself  to  justify, 
generally,  tlie  charge  of  swindling,  he  must  be  prepared  with 
the  facts  which  constitute  the  charge,  in  order  to  maintain  his 
plea,  and  tfien  he  ought  to  state  those  facts  ♦specifically,  to  [  *  369  j 
give  the  plaintiff  an  opportunity  of  denying  them,  for  the 
plaintiff  could  not  come  to  the  trial  prepared  to  justify  his 
whole  life.  That  if  the  defendant  could  support  his  charge, 
it  must  be  known  to  him,  and  he  must  call  witnesses  to  prove 
particular  acts  of  fraud,  and  if  he  could  not  substantiate  the 
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ALBANY,    charge,  he  ought  not  to  have  made  it.     BuUer,  J.,  said,  that 
January,  1822.  jf  ^jj^  plaintiff  had  been  guilty  of  an)  acts  of  swindling,  the 

Vaw  Nkss     defendant  must  be  supposed  to  know  them  ;  that  the  defend- 
V-  ant  had  no  justification,  unless  he  could  prove  the  special 

AMiLTON.  instances,  and  knowing  tnem,  he  ought  to  put  them  on  tlie 
record,  that  the  plaintiff  might  be  prepared  to  answer  them. 
Both  Judges,  BuUer  and  Ashhurst,  refer  to  cases  of  indict- 
ment for  barratry,  keeping  a  disorderly  house,  and  as  a  com- 
mon scold,  and  declare  them  to  be  peculiar  cases,  supported 
by  peculiar  reasons,  but  not  applicable  to  the  case  then  under 
consideration.  BiUler,  J.,  states  the  rule  in  pleading  to  be» 
that  wherever  a  subject  comprehends  multiplicity  of  matters, 
in  order  to  avoid  prolixity,  generality  of  pleading  is  allowed  ; 
but,  he  says,  if  there  be  any  thing  specific  in  the  subject,  though 
consisting  of  a  number  of  facts,  they  must  all  be  enumerated. 
I  have  been  thus  particular  in  stating  the  doctrine  advanced 
by  the  Judges  in  the  case  of  J^Afison  v.  Stewart y  for  no  case 
has  fallen  under  my  observation  impugning  the  principles 
there  laid  down.  It  would  be  an  alarming  doctrine  to  main- 
tain, that  one  man  might  charge  another  with  stealing,  gene- 
rally, and  then,  by  way  of  justification,  plead  merely  that  he 
was  a  thief,  and  had  stolen  ;  or  that  he  had  stolen  from  A.  or 
J5.  or  C.  Such  a  plea  would  be  condemned  by  every  sound 
lawyer,  as  falling  far  short  of  a  justification.  A  material  and 
traversable  fact  must  be  expressly  stated.  (2  Johns.  Rep.  433. 
3  Johns.  liep.  242.     7  Johns.  Rep,  75.) 

It  is  another  rule  in  pleading,  that  when  the  plea  professes 
to  be  a  plea  to  the  whole  declaration,  and  omits  to  answer  a 
material  part  of  it,  it  is  bad  on  demurrer.  (II  Johns.  Rep, 
573.  In  Error.) 

I  consider  the  first  plea  bad,  in  omitting  to  state,  that  the 
plaintifl*  was  a  stockholder,  or  interested  in  the  Bank  of  Co- 
lufrd)ia.  That  fact  was  alleged  in  the  libel,  and  it  was  obvi- 
ously so  alleged,  to  induce  a  belief,  that  the  plaintifl*  advo- 

•  370  ]  cated  *the  incorporation  of  the  Bank  of  America  from  inte- 
rested motives,  arising  out  of  the  agreement  relative  to  the 
loan  to  be  made  by  the  Bank  of  America  to  the  Bank  of 
Columbia.  But  the  great  and  striking  defects  of  the  plea, 
are  those  pointed  out  in  the  11th  and  12th  causes  of  demurrer. 
The  plea  is  bad  in  stating,  that  the  agreement  was  made  toith 
the  plaintiffy  E.  flUliams,  or  J.  R.  Van  Rensselaer,  or  to 
or  with  one  or  more  of  them,  on  behalf  of  himself  or  them-- 
selves y  on  the  behalf  cf  the  other  or  others  of  them.  It  leaves 
the  fact  unascertained,  and  uncertain,  whether  the  plaintill^  was 
a  party  to  the  agreement.  It  offers  no  issuable  point,  for  if 
the  plaintiff  had  replied  that  he  never  made,  or  assented  to 
any  such  agreement,  and  was  no  party  to  it,  the  replicatiou 
would  be  no  answer  to  the  plea,  for  the  fact  was  not  positively 
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ussertcd  in  Uie  plea.     Willi  respect  to  the  three  per  cent,  or     albanv, 
the  one  half  of  the  interest,  payable  by  the  Bank  of  Colum-  ^^»^^^y»  ^^^ 
bia  to  the  Bank  of  Ameiica,  which  the  libel  states  was  to  be  ^^vanN^sT' 
paid  by  the  Bank  of  Amenca  to  the  plaintiff,  E.  JVilliams  v. 

and  J.  R.  Van  Rensselaer,  the  plea  sets  forth  that  it  was  to  "^">'''^°''- 
be  paid  to  the  plaintifi',  fItlliamSf  and  Van  Rensselaer,  or  to 
some,  or  one  of  theniy  for  tlie  use  and  benefit  of  himself  or 
themselves,  or  for  the  oVier  or  others  of  them ;  thus  leaving 
it  altogether  uncertain  which  of  the  three  was  to  receive  this 
interest.  The  fact  thus  pleaded  is  not  traversable,  and  it  is 
impossible  to  reconcile  the  plea,  in  this  respect,  with  any 
principle  of  pleading.  It  is  no  answer  to  the  libel,  and  does 
not,  absolutely  and  necessarily,  implicate  the  plaintiff  at  all. 

That  part  of  the  plea  objected  to  by  the  12th  cause  of  de- 
murrer, is  equally  vicious.  It  does  not  state  that  Williams 
had  any  authority  from  the  plaintiff  to  enter  into  the  negotia- 
tion, and  to  receive  the  20,000  dollars.  The  plea  states  the 
offer  made  by  the  Bank  of  America  to  give  the  20,000  dol- 
lars ;  and  that  it  was  acceded  to,  and  accepted  by  WilliamSy 
on  the  part  and  behalf  of  himself  and  the  plaintiff,  and  Van 
Rensselaer ;  but  it  does  not  assert  and  state,  as  it  ought,  that 
the  plaintiff  had  authorized  WiUiams  to  enter  into  that  nego- 
tiation in  his  behalf,  and  to  make  the  compromise.  For  even 
supposing  that  Williams  represented  himself  as  autliorized  by 
the  plaintiff,. and  the  Bank  of  America  *had  paid  the  money  [•371  ] 
on  that  supposition,  the  plaintiff  was  entitled  to  have  the  fact 
stated  that  it  was  by  his  authority,  for  no  man  ought  to  be 
implicated  by  the  acts  or  declarations  of  a  third  person.  He 
has  a  right  to  have  the  fact  so  pleaded  wi  to  take  issue  on  the 
point,  whether  the  person  professing  to  act  as  agent,  was  such 
iu  reality. 

The  defendants  having  made  the  charge,  tiiat  the  plaintiff, 
a  member  of  the  Council  of  Revision,  did  receive  money  for 
services  rendered  in  procuring  the  incorporation  of  the  Bank 
of  Amei'ica^  were  bound  to  show  it  in  their  justification  ;  not 
in  the  words  of  the  chaige,  but  by  stating  the  facts  with  sufH- 
cient  certainty,  which  should  make  out  the  charge,  so  that 
the  plaintiff  might  be  enabled  to  take  issue  on  the  very  fact 
(I  ChUty'sPl.b\9.) 

With  respect  to  the  irrelevant  matters  set  forth  in  the  plea, 
in  no  respect  affecting  the  plaintiff 's  conduct,  it  is  a  rule,  that 
matters  of  inducement  need  not  be  stated  with  as  much  cer- 
tainty, as  other  parts  of  pleading,  because  they  are  seldom 
traversable.  (I  CAi/Zj/'a  JP/.  596.)  In  the  present  case,  how- 
ever, there  are  many  irrelevant  facts  introduced  into  the  plea, 
for  no  conceivable  purpose  whatever :  and  f  do  tliink,  such 
pleading  ought  to  be  discountenanced,  as  tending  to  the  very 
prolixity  which  the  defendants'  counsel  contend  against ;  and 
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ALBANY,     to  avoid  which  tliey  have  urged  a  relaxation  of  the  well  csta- 
Janoary,  1822.  biished  rules  of  pleading.     Upon  the  subject  of  prolixity  in 
^^^TnNksT^  pleading,  how  it  may  be  avoided,  and  how  far  the  Courts  of 
V.  __     law  will  tolerate  general  pleading,  the  whole  subject  is  dis- 
cussed by  Sergeant  Williams/in  \  Saund,  243.244,  in  thn 
notes ;  and  it  will  be  seen  that  the  admission  of  generality  in 
pleading,  was  never  applied  to  a  case  like  this. 

With  respect  to  the  import  and  meaning  of  the  libel,  the 
principle  laid  >down  in  the  Court  for  the  Correction  of  Errors, 
by  Van  Buren,  Senator,  (11  Johns,  Rep.  593,  594,)  is  this: 
that  it  is  not  necessary,  that  the  libel,  in  plain  and  express 
terms,  should  charge  criminality;  but  that  if  it  necessarily 
implicates  the  conduct  of  the  party  concerned,  it  is  libellous  ; 
and  he,  very  properly  and  emphatically,  said,  that  the  contrary 
doctrine,  "  added  to  the  acknowledged  licentiousness  of  the 
[*372]  press,  would  form  a  rampart  from  behind  *which  the  blackest 
F^urrility  and  the  most  odious  criminations  might  be  *  hurled 
on  private  character  with  impunity,  and  would,  indeed,  render 
the  press  both  a  public  and  private  curse,  instead  of  a  bless- 
ing."    I  fully  assent  to  this  proposition. 

The  2d,  3d,  4th,  5th,  and  6th  pleas  are  liable  to  the  same^ 
objections,  which  have  been  shown  to^xist  as  to  the  first  plea.* 
It  cannot  be  necessary  to  recapitulate  them.  Those  pleas  are 
all  substantially  the  same,  the  variance  between  them  being 
minute  and  unimportant ;  and  they  are  all  bad.  The  7th 
plea  is,  also,  bad,  for  some  of  the  reasons  applicable  to  the  first 
plea;  but  a  cause  of  demurrer  peculiar  to  this  plea  is,  that  the 
plea  alleges,  that  the  plaintifT  used  and  exerted  the  influence 
of  his  talents  and  standinj^,  to  promote  the  passing  of  the  act 
incorporating  the  Bank  of  America,  under  and  with  the  hope 
and  expectation  of  being  compensated  and  rewarded,  for  his 
services  in  the  premises,  by  the  applicants  for  the  incorpora- 
tion, in  case  of  the  eventual  success  of  their  application.  This 
allegation  is  bad  for  two  reasons :  first,  because  it  is  impossible 
to  take  issue  on  the  fact,  for  it  is  not  susceptible  of  trial.  The 
plea  states  no  fact  on  which  that  hope  or  expectation  could 
be  founded  ;  and  instead,  therefore,  of  a  trial  of  facts,  the  in- 
quiry would  be  mto  the  secret  operations  of  the  mind  and 
thoughts  of  the  plaintiff':  and  I  will  venture  to  say,  that 
such  a  plea  is  without  a  precedent.  An  act,  it  is  true,  may 
be  done  with  a  particular  intent,  and  the  intent  may  render 
the  act  criminal ;  but,  in  such  a  case,  the  intent  is  demonstrat- 
ed by  the  act,  and  the  circumstances  under  which  it  was 
done  ;  as  in  the  case  of  an  assault  and  battery  with  intent  to 
murder.  But  the  case  presented  by  the  plea  is  entirely  diffe- 
rent ;  the  acts  clo  not  necessarily  manifest  the  intent  impute<l, 
and  the  intent  Is  not  necessarily  connected  with  the  acts  ;  and, 
scconrffj,  if  one  man  charge  another  with  having  committed  a 
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particular  felony,  would  a  plea  stating  a  disposition  and  inten*     Albany, 
tion  to  commit  the  felony  be  any  answer  to  the  charge  ?    And  Jan"a'y»  ^^22. 
that  is  precisely  this  case.  Van  Nsss 

The  eighth  plea  stands  in  the  same  predicament,  and  is  v. 

liable  to  all  the  objections,  pointed  out  as  to  the  seventh  plea.       ^■■^'■'O''- 

The  ninth  plea  sets  forth  an  agreement  made  between  JS. 
*  Williams^  George  Newboldt  and  Henry  Post 9  Jun.,  er  one  [*373] 
of  them,  as  agents  for  the  petitioners  for  the  incorporation  of 
the  Bank  of  America^  whereby  the  Bank  of  Columbia^  in 
the  event  of  the  incorporation  of  the  Bank  qf  Amwrica^  upon 
the  terms  and  conditions  set  forth  in  their  petition,  or  on  terms 
equally  advantageous,  should  have  an  advance  from  the  Bank 
of  America,  to  the  amount  of  150,000  dollars,  for  fifteen  years, 
at  three  per  cent,  on  auch  amount  as  should  be  continued  in 
advance ;  that  such  agreement  was  corruptly  made  to  secure 
the  influence  of  H'iUia$n8,  and  of  such  others  as  might  be  in- 
terested in  the  fulfilment  thereof,  or  in  the  benefits  fViUiams 
expected  to  derive  from  the  contract.  It  then  states,  that  at 
the  time  of  making  the  contract,  or  shortly  thereafter,  and  be- 
fore the  passing  the  act  incorporating  tJbe  Bank  of  Americay 
it  was  understood  and  agreed,  between  tfilliams,  the  plaintiff, 
and  Van  Reneedaer,  that  if  the  act  passed,  and  in  case  the 
said  agreement  should  be  ratified  and  carried  into  effect  by  the 
Bank  of  America^  the  plaintiff  and  Van  Rensselaer  sbould 
be  entitled  to  receive  one  third  part  of  the  pecuniary  benefits 
which  /f^iUioma^ expected  to  receive  under  the  agreement ;  that 
the  plaintiff  and  Van  Rensselaer  openly  exetrted  their  influ- 
ence, <&c.  to  promote  the  incorporation,  and  that  the  Bank 
of  America  was  incorporated.  Tlie  plea  then  states  the  em- 
fJoyment,  by  the  agents  of  the  Bank  of  America^  of  improper 
means,  with  other  persons,  and  then  the  final  arrangement  be- 
tween nuiiams  and  the  Bank  of  Americay  whereby  he 
received  20,000  dollars,  as  an  equivalent  and  compromise  of 
the  agreement  with,  the  agents ;  and  that  fVUliamSo  for  him- 
self, and  on  the  behalf  of  the  plaintiff  and  Van  Rensselaer y 
assented  to  the  proposition  made  by  the  Bofik  of  Americay  to 
pay  30,000  dollars  ;  and,  thereafter,  paid  the  plaintiff  5,000 
dollars  thereof,  to  which  the  plaintiff  was  considered  to  be  en- 
titled under  the  agreement  made  with  Netobold  and  Posty  or 
one  of  them.  The  plea  then  alleges,  that  the  plaintiff,  corruptly, 
'and  contrary  to  the  duties  of  his  office,  as  a  member  of  the 
Council  of  Revision,  received  the  said  5,000  dollars,  for,  and 
in  consideration  of  the  services  rendered  by  him,  in  procuring 
the  act  of  incorporation  of  the  Bank  of  America. 

^his  plea  professes  to  answer  all  the  counts  in  the  declara-        [  *1}1\  | 
tion,  and  to  answer  every  part  of  those  countjs ;  but  it  contains 
an  answer  only  to  a  part  of  the  libellous  publication.     It  is, 
therefore,  bad  on  demurrer.     (1 1  Johns.  Rep.  593.    1  ChUtyy 
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ALBANY,  509,  510.     1  Saund.  244,  n.  6,  and  the  cases  there  cited.) 

Jaimary,  1824.  ffi^  material  part  of  the  libel  unanswered,  rebtes  to  the  agree- 

v&jf  Ness  ment  imputed  to  the  plaintiff*,  to  receive,  together  with  ffilr 

V.  liams  and  Van  Rensselaer  the  three  per  cent.,  being  one  half 

Hamilton,  ^j.  ^j^^  ^j^  ^^  ^^^  ^  payfiilc  by  the  Bank  of  Colunibia  to  the 

Bank  of  America,  in  consideration  of  the  loan  and  credit  of 
150,000  dollars.  It  omits,  too,  to  state,  that  the  plaintiff  was 
a  stockholder,  or  interested  in  the  Bcmk  of  Ctdumbia ;  and  it 
omits  all  mention  of  the  annual  bond  to  be  giren  by  the  Bank 
of  Columbia  to  the  Bank  of  America,  and  of  the  personal 
bond  to  be  given  by  the  plaintiff,  Williams  and  Van  Bens- 
selaer. 

This  plea  does  not  state,  that  the  plaintiff,  as  a  member  of 
the  Council  of  Reviaon,  voted  for  the  bill  incorporating  the 
t  Bank  of  America,  and  it  does  not  impute  to  the  plaintiff  any 

unlawful  or  corrupt  act,  whereby  he  was  to  be  entitled  to  one 
third  of  the  20,000  dollars.  Although  it  does  impute  highly 
unbecoming  conduct,  yet  it  falls  far  short  of  the  charge  in  the 
libel.  There  are  various  other  special  causes  of  demurrer  to 
this  plea,  which  are  well  taken,  but  which  are  formal  and 
technical. 

The  tenth  plea  is  bad,  for  the  reasons  assigned  as  to  the 
ninth  plea;  and  it  is  bad,  also,  for  uncertainty,  in  not  setting 
forth,  specifically,  who  paid  the  5,000  dollars  to  the  plaintiff. 
The  plea  alleges,  that  the  20,000  dollars  were  paid  to  £.  Wilr 
liams  and  J.  R.  Van  Rensselaer,  or  jone  of  them;  and  that 
the  said  E,  fViUiafns,  and  J.  1?.  Van  Rensselaer,  or  one  of 
them,  paid  to  the  plaintiff  5,000  dollars,  .&c.  For  the  rea* 
sons  already  given,  this  mode  of  pleading  is  bad-  Both  of  the 
last  pleas  are  further  objectionable,  in  omitting  to  state,  thaW 
fVilliams,  or  H'illiams  and  Van  Rensselaer  together,  were 
authorized  by  the  plaintiff  to  make  the  arrangement  witli  the 
Bank  of  America,  for  the  payment  of  the  20,000  dollars. 

I  have  Ihus  examined  all  the  essential  parts  of  the  pleas  as 
f  *  375]  applicable  to,  and  professing  to  answer  the  declaration.  *The 
pleas  are  so  voluminous,  that  some  lacts  may  have  been  over- 
looked, but  this  cannot  be  material ;  for  if  the  defendants 
elect  to  plead  anew,  the  pleas  must  cx>nform  to  the  principles 
which  I  have  laid  down,  and  which  all  (ny  brethren  approve 
We  mean  to  be  understood,  that  we  consider  the  pleas  materi- 
ally and  radically  bad,  in  the  several  particukirs  pointed  out* 
They  may  be  formally  bad  in  some  respects  not  adverted  to. 
I  mention  this,  that,  hereafter^  no  conclusions  may  be  drawn 
in  favor  of  the  validity  of  such  parts  of  the  pleas  as  have  not 
been  noticed.  There  must  be  judgment  for  the  plaintiff,  with 
leave  to  the  defendants  to  amend,  on  payment  of  costs. 

Judgment  for  the  plaintiff,  accordingly. 
316 


OF  THE  STATE  OF  NEW-YORK.  t>75 

ALBANY, 

J«aiuary,  1822. 

Kino  against  Pakks.  .^^^^ 

Parks. 

IN  error,  on  certiorari,  to  the  Justices'  Court  in  the  city  of  a  f  .  -  "^ 
New-  York,  This  was  an  action  for  an  assault  and  battery,  p^^^  or^Sco! 
and  false  imprisonment,  brought  by  Parks  against  King,  in  according  to 
the  Justices'  Court  of  the  city  of  New-  York,  commonly  called  the  true  con- 
the  Marine  Court.  Parks  was  a  seaman  on  board  the  brig  QcT^^Mtobnlh! 
!T%€  Two  Marys,  in  October,  1818,  and  signed  the  ship-  ing  a  Justices* 
ping  articles.  King  was  the  master  of  the  brig,  bound  on  a  Court  in  the 
voyage  from  New-  York  to  Charleston,  and  thence  to  Havre  ^ij^  ^^  ^^^' 
de  Grace.  At  Charkston,  Parks  left  the  ship,  without  leave,  ^  ^ft'or"dnce 
as  he  alleged,  to  enter  a  complaint  against  King  for  the  niur-  without  the 
''der  of  a  colored  man,  whq  had  shipped  as  a  cook,  and  to  make  ^-  states, 
a  complaint  against  the  mate  for  an  assault.  It  did  not  appear  Jicreforr^  iins 
that  King  was  informed  of  the  cause  of  his  leaving  the  vessel,  no  jniiwiiction 
Parks  was  absent  about  two  hours,  wlien  he  was  arrested  on  of  an  i.s«juit 
a  warrant  issued  by  a  Justice  of  the  Peace  of  Charleston,  *"**  battery, 
*upon  oath  made  by  King,  that  he  had  deserted ;  and  was  [  *  316  | 
confined  a  long  time,  though  not  for  the  whole  time  he  was  in  ^^  conm.it- 
gaol,  on  this  commitment  for  desertion.  The  Court  below  ted  by  a  ims- 
gave  judgment  for  Parks,  for  80  dollars  damages,  and  costs,     ter  of  a  vessel 

On  the  return  to  the  certiorari,  two  grounds  were  stated  on  JJ^ut  gervicr 
the  part  of  the  plaintiff  in  error,  for  reversing  the  judgment,  on  a  sennan] 

to  wit :  in  nny  port   oi 

1.  That  the  injury  complained  of  hdving  been  committed  in  P'"*^®  f^'-l*'!} 
Charleston,  South  Carolina,  one  of  the  states  of  the  Union,  smis. 

the  Court  below  had  no  jurisdiction  of  the  cause.  Where    an 

2.  That  Parks  having  been  arrested  on  a  warrant  regularly  >nj"'.v  to  a 
issued,  the  action  should  have  been  case,  not  trespass,  assault  ^™by*^,peans 
and  battery,  and  false  imprisonment.  of  the  regular 

process    of    a 

Garr,  for  the  plaintifi*.  ^^^^  of  com- 

*  petent      juri»- 

diction,        an 
Anthony  contra.  action  on   tlie 

casCf  not  tres- 

The  cause  was  submitted  to  the  Court  on  the  points  and  ?*!!'    "    ^.!l* 

...  Ill  i<»i  •  *^  proper    renie 

authonties  stated  by  the  counsel  for  the  parties.  dy.  (a) 

Spencer,  Clu  J.,  delivered  the  opinion  of  the  Court.  The 
act  (2  N.  R.  L.  381 ,  382)  gives  to  the  Justices'  Court  in  New- 
York  jurisdiction  of  "  all  actions  for  assault  and  battery,  or 
false  imprisonment,  done  or  committed  by  any  master  or  com- 
mander of  any  ship  or  vessel  in  any  merchant  service,  upon 

(.t)  Vide  MeOuinty  v.  Berrick,   8   tVendeWs  Hep,  240      Brown y.  Fee- 
ler, 7  Ibid.  SOI 
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ALBANY.    <^y  officer,  seaman,  or  mariner,  on  the  h^gh  seas,  or  in  any 

Jaiinftry,  1822.  foreign  port  or  place  where  such  ship  or  vessel  may  then  be, 

^^'^Kitiq''^^  of  ^hich  the  ordinary  Courts  of  law  of  this  state  now  have 

V.  cognizance,  notwithstanding  the  damages  sustained  or  de- 

'*^"*'*       manded  by  reason  thereof,  shall  exceed  50  dollars." 

We  cannot  be  influenced  in  the  decision  of  this  point,  by 
what  is  alleged  to  have  been  the  usage  in  the  Court  below,  to 
take  cognizance  of  cases  similarly  circumstanced.  The  usage, 
which  may  have  arisen  from  a  laudable  desire  to  enlarge  their 
jurisdiction,  cannot  have  acquired  much  force,  because,  the 
Court  itself  is  of  recent  origin,  and,  probably,  the  question  has 
never  been  fully  discussed  or  considered.  We  are  of  the 
[*377  ]  opinion,  that  a  foreign  port  or  place^  *relatively  to  this  state, 
must,  ex  vi  termini^  mean  a  port  or  place  without  the  United 
Stales,  None  of  the  cases  cited  by  the  defendant's  counsel, 
apply  to  the  questioQ  as  to  what  is  a  foreign  port  or  place,  as 
regards  the  state  of  New- York.  He  has  cited  The  various  de- 
cisions in  this  Court,  as  to  the  effect  of  a  judgment  rendered 
in  one  of  the  United  States,  when  sued  in  this  Court.  For  a 
time,  this  Court  considered  them  entitled  to  no  greater  weight 
than  the  judgments  of  a  Court  in  Jamaica.  At  length,  how- 
ever, they  are  placed  upon  the  footing  on  which,  in  my  judg- 
ment, they  ought  always  to  have  been  placed.  They  have  the 
same  effect  which  they  would  have,  if  sued  in  the  Courts  of 
the  state  where  they  are  rendered.  {Andrews  v.  Montgomery, 
•jiniep,  162.  May  term,  1821.*> 

A  foreign  kingdom  is  defined  ''  as  one  under  the  dominion 
of  a  foreign  prince,  so  that  Ireland,  or  any  other  place  subject 
to  the  crown  of  England,  cannot  be  called  foreign,  though,  to 
some  purposes,  they  are  distinct  from  the  realm  of  England.^' 
The  several  states  of  the  Union  are,  as  ^o  their  local  governments 
and  municipal  regulations,  distinct  from  each  other ;  but,  as 
regards  their  national  concerns,  and  exterior  relations,  they 
compose  but  one  government. 

When,  therefore,  we  speak  of  a  foreign  port  or  place,  no 
one  understands  it  to  be  a  place  within  the  United  States.  In 
the  very  act  in  which  the  Justices'  Court  is  erected,  and  vested 
with  jurisdiction,  (2  N.  R.  L.  440,  s.  251,)  the  legislature 
require  every  master  of  a  vessel  arriving  from  a  foreign 
country,  or  from  any  other  qf  the  United  States,  to  report 
the  names,  &c.  of  every  passenger.  This  strongly  marks  the 
sense  of  the  legislature,  that  tlie  term  a  foreign  country,  ex- 
pressed a  different  meaning,  and  did  not  include  any  other  of 
the  United  States. 

In  the  case  of  The  Overseers  of  the  Poor  of  Chatham  v.  The 

"  Antt  pi  56     Overseers  of  the  PoorofMiddkjkId,*  we  decided,  that  the  poor 

law,  when   providing  for  the  settlement  of  persons  "coming 

directly  from  some  foreign  port  or  place,"  meant  coming  from 
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some  port  or  place  out  of  the  United  States.     Again ;  in     ALBANY, 
Miller  v.  Hackley,  (5  Johns.  Rep.  384,)  we  decided,  that  a  bill  i^^^^^^^^jj^ 
of  exchange  made  here,  and  drawn  upon  %  person  within  the        king 
United  States,  though  in  the  same  state  with  the  drawer,  was  v- 

not  a  foreigny  but  an  inland  bill.  The  expressions  in  the  sta- 
tute conferring  jurisdiction,  of  which  the  ordinary  Courts  of 
law  of  this  state  now  have  cognizance,  and  which  are  relied  on 
by  the  defendant's  counsel,  have  no  influence  on  the  question; 
for  the  ordinary  Courts  would  have  jurisdiction^  whether  the 
assault  was  made  in  the  port  of  Charleston,  or  London. 

The  Court  below  have  merely  stated,  that  the  plain  tiff  below 
declared  for  divers  assaults  and  batteries^  and  false  imprison- 
ments, committed  on  him  by  the  defendant  below,  on  the  hich 
seas,  and  in  foreign  ports ;  and  that  the  defendant  pleaded  the 
general  issue.  Under  this  state  of  pleading,  the  second  ques- 
tion cannot  arise.  The  defendant  was  bound  to  plead,  or  give 
notice  of  the  justification  of  the  imprisonment,  under  a  war- 
rant to  apprehend  the  plaintifl*  below,  as  a  deserter.    • 

The  Court  below  admitted  the  justification,  although  it  was 
objected  to;  but  I  consider  the  objection  well  taken  here.  The 
Court,  however,  erred,  even  on  their  own  principles  ;  for,  when- 
ever an  injury  to  the  person  is  efiected  by  regular  process  of  a 
Court  of  competent  jurisdiction,  trespass  will  not  lie,  but  case 
only. 

The  judgment  must  be  reversed  on  the  first  point. 

Judgment  reversed, 

N.  B.  The  like  judgment  was  given  in  the  case  of  Ktng  v. 
McMillan. 
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ALBANY, 

Jmuary,  1822. 

Matter  op     *  In    THE   MaTTER    OF    S.   ErWIX   Ogainst    SCHRIYER. 

^"V^'^  Sheriff,  &c. 

scHRivKR.    ix  THE  Matter  op  T.  M'Burney  against  The  Same 

A      sberiif, 

uDdera>i./a.,  THESE  were  cross  motions  for  writs  of  mandamus  to  the 
1^A^r..T  „'  defendant,  as  sheriff  of  the  county  of  Steuhm.     There  was  a 

luagtneDt      a-.,  -i^-i  /•*^-r»oo!-»  •<• 

gainst  the  judgment  m  the  Court  of  C.  F.  of  csteuhen  county,  m  favor 
heirg  of  M,,  of  Thomas  M'Kean,  against  the  heirs  of  John  MulhoUen 
"f^^  ."  P**"*^®^  deceased,  on  a  scire  facias  to  revive  a  judgment,  docketed  in 
which  their  February,  1807.  A  fi.  fa,  was  issued  on  the  judgment  ren- 
ancestor  was  dered  on  scire  facias,  by  which  the  defendant,  on  the  23d  of 
seised,  at  the  September ,  1820,  sold,  as  an  entirety,  two  hundred  and  fifty- 
death  *as  an  '^"'^  acres  of  land,  of  which  J.  M.  was  seised  at  the  time  of 
entirety;  and  his  death,  the  whole  of  which  was  purchased  by  T.  DfVBur- 
filed  a  ccrtifi.  my,  wlio  paid  his  bid ;  and  a  certificate  of  the  sale  was  filed, 
sale  &c^  !!l!  a<^cording  to  the  act  of  the  12th  of  AprU,  1820.  {Sess.  43, 
Buam  to^the  ^^'  184.)  (6)  S,  Erwin  and  F.  Erwin  had  a  judgment  in 
"  act  in  addi-  the  Court  of  C.  P.,  of  6'.,  aguinst  WHUam  S.  Mulholleny  one 
tioii  to  the  act  of  the  right  heirs  of  John  MulhoUen,  for  700  dollars,  debt,  on 
juXniento  and  ^  ^^^^  conditioned  to  pay  350  dollars,  docketed  the  12th  of 
executions,"  March,  1819,  and  F.  JB.  assigned  to  *?.  E.,  all  his  interest  in 
passed  the  the  judgment  Afterwards,  on  the  25th  of  November  laFt,  S. 
is^o"^  fsels  ^'  P^*^  ^^  *^®  sheriff  300  dollars,  being  more  than  the  amount 
44"  ch.  1V4,  ^^^  ^y  M^Bumey,  with  ten  per  cent,  interest,  and  the  sheriff 
8.  1.)  gave  him  a  receipt*     iS».  E,  demanded  a  deed  for  all  the  lands 

^,  having  g(,  purchased  hy  M^Burney;  and  the  defendant  refused  to 
Lr^Z'^^Z  execute  a  deed  to  him  fo'r  more  than  miliam  S.  Mulhollen's 
gainst      W.,  share,  as  a  tenant  in  common  with  the  other  heirs. 

one      of     the 

heire  of  M.,      Lynch,  in  behalf  of  S,  Erwin,  moved  for  a  mandamus 

tenciGred     and  kt  *  ^ 

paid  to  the  directed  to  the  defendant,  commanding  him  to  execute  a  deed 
sheriflr  the  a-  to  6\  JB.  for  the  whole  of  the  land  sold  by  him,  to  M^Bumey, 
mount        for  as  above  stated. 

which  the  land 

%vas  bid  off  to  the  purchaser,  with  ten  per  cent,  interest,  for  the  redemption  of  the  land  so  sold, 
and  demanded  a  deed  for  the  whole,  under  the  third  section  of  the  act  ;  Held,  that  £.,  as 
judgment  creditor,  could  not  be  entitled  to  redeem  more  of  the  land  sold  than  to  the  extent  of 
his  lien,  or  the  share  of  his  debtor  H^.,  as  a  tenant  in  common  ;  but,  it  seems,  tliat  the  act 
has  not  provided  fox  «  redemption  of  part  of  the  premises  sold  nudcr  an  execution,  and,  there- 
fbrej  ho  had  no  legal  right  of  redemption  whatever,  (a) 

(a)  Vide  In  the  Matter  of  Erastus  ilWard,  5  WendeWs  Rep.  94.    Ex  parte 
Peru  Iron  Co.  7  Cote.  Rep.  540.     Ex  parte   Stevens,  4  Ibid.  188.     Heud  t. 
Magee,  3  Ibid  38.     Deehemon  v.  Gilleland,  1   Ibid.  481.     Miny  v.  Hallit, 
2  Ibid.  497.     The  People  v.  Haskins,  7  JVendeWs  Rep.  468.     2  Rev   Stat 
372,8.53. 

Kb)  2  Rev.  Stat.  372,  8.  58.  359, «.  4. 
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^Henryy  contra.  Albany, 

January,  182U 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.     We  ^fluTTFR^ 
are   decidedly  of   opinion,   that    Enmn   has   no  right  to  a       Erwih 
deed  for  all  the  lands  thus  purchased.     His  lien  never  extend-    schriVkii. 
ed  to  the  whole,  nor  any  further  than  to  the  individual  right  of 
the  tenant  in  common,  against  whom  he  had  a  judgment.     It 
never  could  have  been  the  intention  of  the  legislature  to  give 
to  a  creditor  a  right  of  redemption  to  any  other  lands,  than 
such  as  were  subject  to  the  lien  of  the  judgment  creditor  who 
offered  to  redeem.     Beyond  such  lands,  he  has  no  pretence  to 
step  into  the  place  of  the  purchaser.     The  right  to  redeem 
can  be  coextensive  only  with  the  lien. 

There  are  serions  difficulties  in  allowing  a  redemption  of 
part  of  the  premises  only.  The  purchaser  has  a  right  to  ob- 
ject to  receive  part  of  the  purchase-money  only,  retaining  part 
of  the  land.  His  interest  is  depreciated  by  making  him  a  tenant 
in  common ;  and  he  can  urge,  with  great  force,  that  he  has  a 
right  to  retain  his  purchase,  unless  some  creditor,  having  a 
right  to  redeem  the  whole,  shall  refund  to  him  his  purchase- 
money  and  interest.  There  is,  also,  a  difficulty,  as  regards  the 
sheriff :  he  has  sold  the  land  as  an  entirety,  and  he  would  be 
obliged  to  give  two  deeds,  as  upon  distinct  sales,  when  no  such 
sales  took  place.  The  sheriff  has  not  the  means  of  ascertain- 
ing the  extent  of  the  interest  of  the  tenant  in  common,  whose 
lands  have  been  sold  a  second  time ;  nor  does  the  Court  pos- 
sess the  means  of  doing  so.  We  think  the  case  presented  by 
Erwin,  is  one  not  provided  for  by  the  statute.  If  it  is  within 
the  equity  of  the  act,  as  to  which* we  give  no  opinion,  the 
Court  of  Chancery  alone  can  afford  redress. 

Motion  denied. 
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ALBANY, 

lanuary,  1829. 

^''V*  *Charles  Guille  against  Swan. 

Ifan  act  done  IN  eiror,  on  Certiorari,  to  the  Justices'  Court  in  the  city 
cnuae  immcdi-  of  New-Yovk.  Swufi  sued  GuUle  in  the  Justices'  Court,  in 
whether  "iT'be  ^^  action  of  trespass,  lor  entering  his  close,  and  treading  down 
intentional  or  ^is  roots  and  Vegetables,  &c.  in  a  garden  in  the  city  of  Neuy- 
not.  trespaH  York.  The  facts  were,  that  GuiUe  ascended  in  a  balloon  in 
lies ;  and  if  t^^  vicinity  of  Swan^s  garden,  and  descended  into  his  garden. 
CO  "operation  of  When  he  descended,  his  body  was  hanging  out  of  the  car  of 
several  per-  the  balioon  in  a  very  perilous  situation,  and  he  called  to  a  per- 
sons, all  are  son  at  work  in  Swanks  field,  to  help  him,  in  a  voice  audible  to 
aitmaTb^sued  ^^  pursuing  crowd.  After  the  balloon  descended,  it  (|>^gS^ 
jointly,  or  one  ctlong  over  potatoes  and  radishes,  about  thirty  feet,  when  GuUle 
is  liable  for  the  was  taken  out.  The  balloon  was  carried  to  a  barn  at  the 
LTbut^rmMi  ^^^^^^  ^"^  ^^  ^^^  premises.  When  the  balloon  descended, 
appear  *  "that  ^^^^  ^^^^  ^wo  hundred  pcrsons  broke  into  iSmaii'^  "garden 
they  acted  in  through  the  fences,  and  came  on  his  premises,  beating  down 
concert,orthat  his  vegetables  and  flowers.  The  damage  done  by  GuUie,  with 
wllsuli^ordi!  '"^  balloon,  was  about  15  dollars,  but  the  crowd  did  much 
narily  and  na-  more.  The  plaintiff's  damages,  in  all,  amounted  to  90  dol- 
turally,  proda-  lars.  It  was  Contended  before  the  Justice,  that  GuiHe  was 
ced  the  acts  of  answerable  only  for  the  damage  done  by  himself,  and  not  for 

Asl'wherothe  ^^®  damage  done  by  the  crowd.  The  Justice  was  of  the  opin- 
defendant,  G.,  ion,  and  SO  instructed  the  jury,  that  the  defendant  was  an- 
ascended  in  a  swerable  for  all  the  damages  done  to  the  plaintiff.  The  jury, 
J^^^'J***^^  accordingly,  found  a  verdict  for  him,  for  90  dollars,  on  which 
short  distance  ^^^  judgment  was  given,  and  for  costs. 

from  the  piaoe  The  cause  wa3  submitted  to  the  Court  on  the  return,  wit  i 
?J***^?"5'  .jjl^  the  briefs  of  the  counsel,  stating  the  points  and  authorities. 

garden  ;     and  .    .  ^ 

the  defendant,  Spenccr,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
being  cntan-  counsel  for  the  plaintiff  in  error  supposes,  that  the  injury 
gled,  and  in  a  committed  by  his  client  was  involuntary,  and  that  done  by  the 

perilous  situa-  ,  •',  .,  ii»i  *.• 

f  *382  1  crowd  was  voluntary,  and  that,  therefore,  there  was  *no  union 
iw  f  ^^  intent ;  and  that  upon  the  same  principle  which  would  ren- 
help'.^and  °a  ^^^  GuiUe  answerable  for  the  acts  of  the  crowd,  in  treading 
crowd  of  peo-  down  and  destroying  the  vegetables  and  flowers  of  S.,  he 
pie  broke  would  be  responsible  for  a  battery,  or  a  murder  committed  on 
through     the  ^he  owner  of  the  premises. 

fences  into  the        ^,        ..,./",.   ,  .  .      i  •    i  i 

plaiutiif*sgar-  The  intent  With  which  an  act  is  done,  is  by  no  means  the 
den,  and  beat  test  of  the  liability  of  a  party  to  an  action  of  trespass.  If  the 
nnd  trod  down  ^^j  cause  the  immediate  injury,  whether  it  was  intentional,  or 

hw    vegetaDles  j     ^ ' 

and  flowers :  Held^  that  though  ascending  in  a  balloon  was  not  an  unlawful  act ;  yet,  as  the 
defendant's  descent  under  the  circumstances,  would  ordinarily  and  naturally  draw  the  crowd  into 
the  garden,  either  from  a  desire  to  assist  him,  or  to  gratify  a  curiosity  which  he  bad  excited,  be 
woi  luisworablei  Iq  trespass  for  all  the  damage  done  to  the  garden  of  the  plaintiff. 
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unintentional,  trespass   is  the  proper  action    to   redress   the     albanyv 
wrong.     It  was  so  decided,  upon  a  review  of  all  the  cases,  in  ^^^^^^y»J^ 
Percival  v.  Hickey.     (18  Johns.  Rep.  257.)     Where  an  im-      guillx 
mediate  act  is  done  by  the  co-operation,  or  the  joint  act  of        ^  ^'* 
several  persons,  they  are  all  trespassers,  and  may  be  sued         ^^ 
jointly  or  severally ;  and  any  one  of  them  is  liable  for  the  in 
jury  done  by  all.     To  render  one  man  liable  in  trespass  for 
the  acts  of  others,  it  must  appear,  either  that  they  acted  in 
concert,  or  that  the  act  of  the  individual  sought  to  be  charged, 
ordinarily  and  naturally,   produced   the  acts   of  the  others. 
The  case  of  Scott  v.  Shepard,  (2  Black.  Rep.  892,)  is  a 
strong  instance  of  the  responsibility  of  an  individual  whg  was 
the  first,  though  not  the  immediate,  agent  in  producing  an 
injury.      Shepard  threw  a  lighted  squib,  composed  of  gun- 
powder, into  a  market  house,  where  a  large  concourse  oF  peo- 
ple were  assembled ;  it  fell  on  the  standing  of  F.,  and  to 
prevent  injury,  it  was  thrown  off  his  standing,  across  the  mar- 
ket, when  it  fell  on  another  standing ;  from  thence,  to  save  the 
goods  of  the  owner,  it  was  thrown  to  another  part  of  the  mar- 
ket house,  and  in  so  throwing  it,  it  struck  the  plaintiff  in  the 
face,  and,  bursting,  put  out  one  of  his  eyes.     It  was  decided, 
by  the  opinions  of  three  Judges  against  one,  that  Shepard  was 
answerable  in  an  action  of  trespass,  and  assault  and  battery. 
De  Grey,  Ch.  J.,  held,  that  throwing  the  squib  was  an  unlawful 
act.  and  that  whatever  mischief  followed,  the  person  throwing 
it  was  the  author  of  the  mischief.     All  that  was  done  subse- 
quent to  the  original  throwing,  was  a  continuation  of  the  first 
force  and  first  act.    Any  innocent  person  removing  the  danger 
from  himself  was  justifiable ;  the  blame  lights  upon  the  first 
thrower ;  the  new  direction  and  new  force,  flow  out  of  the 
first  force.     He  laid  it  down  as  a  principle,  *that  every  one        [  •  383  ] 
who  does  an  unlawful  act,  is  considered  as  the  doer  of  all  that 
follows.     A  person  breaking  a  horse  in  Lincolna- Inn-Fields, 
hurt  a  man,  and  it  was  held,  that  trespass  would  lie.    In  Leame 
v.  Bray,  (3  East  Rep.  595,)  Lord  Ellenborough  said,  if  I  put 
in  motion  a  dangerous  thing,  as  if  I  let  loose  a  dangerous  ani- 
mal, and  leave  to  hazard  what  may  happen,  and  mischief  en 
sue,  I  am  answerable  in  trespass  ;  and  if  one  (he  says)  put  an 
animal  or  carriage  in  motion,  which  causes  an  immediate  injury 
to  another,  he  is  the  actor,  the  causa  causans. 

I  will  not  say  that  ascending  in  a  balloon  is  an  unlawful  act, 
for  it  is  not  so.;  but,  it  is  certain,  that  the  jEronatU  has  n'o 
control  over  its  motion  horizontally  ;  he  is  at  the  sport  of  the 
winds,  and  is  to  descend  when  and  how  he  can  ;  his  reaching 
the  earth  is  a  matter  of  hazard.  He  did  descend  on  the 
premises  of  the  plaintiff  below,  at  a  short  distance  from  the 
place  where  he  ascended.  Now,  if  his  descent,  under  such 
circumstances,  would,  ordinarily  and  naturally,  draw  a  crowd 
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ALBANY,  of  people  about  him,  either  from  curiosity,  or  for  the  purpose 
Jaimar>^^i8^.  ^f  rescuiug  him  from  a  perilous  situation  ;  all  this  he  ought  to 
have  foreseen,  and  must  be  responsible  for.  Whetlier  the 
crowd  heard  him  call  for  help  or  not,  is  immaterial ;  he  had 
put  himself  in  a  situation  to  invite  help,  and  they  rushed  for- 
ward, impelled,  perhaps,  by  the  double  motive  of  rendering 
aid,  and  gratifying  a  curiosity  which  he  had  excited.  Can  it 
be  doubted,  that  if  the  plaintiff  in  error  had  beckoned  to  the 
crowd  to  come  to  his  assistance,  that  he  would  be  liable  for 
their  trespass  in  entering  the  enclosure  ?  I  think  not  In  that 
case,  they  would  have  been  co-trespassers,  and  we  must  con- 
sider the  situation  in  which  he  placed  himself,  voluntarily  and 
designedly,  as  equivalent  to  a  direct  request  to  the  crowd  to 
follow  Jiim.  In  the  present  case,  he  did  call  for  help,  and 
may  have  been  heard  by  the  crowd ;  he  is,  therefore,  undoubt- 
edly, liable  for  all  the  injury  sustained. 

Judgment  affirmed. 


[♦36^] 

Where,  in  a 
cause  in  a  Jus- 
tice's Conrt,  a 
venire  is  de^ 
manded  by  ei- 
ther party,  the 
Justice  may 
deliver  it  him- 
self to  the  con- 
stable, to  be 
executed ;  but 
if  he  delivers  it 
to  the  party, 
and  he  does  not 
appear  at  the 
time  to  which 
the  cause  was 
adjourned  for 
trial,  and  the 
venire  is  not 
returned,  the 
Justice  may 
consider  the 
suppression  of 
the  venire  bv 
the  party,  as  a 
waiver  of  a 
trial  by  jury, 
rind  proce«*<l  to 


*CooN  against  Snyder. 

IN  error,  on  certiorari,  to  a  Justice's  Court.  Snydet  sued 
Coon  before  the  Justice,  and,  after  issue  joined.  Coon  required 
an  adjournment,  and  gave  security.  He  demanded  a  venire^ 
which  was  issued  and  delivered  to  him.  On  the  day  appoint- 
ed for  the  trial,  Coon  did  not  appear,  nor  was  the  venire  re- 
turned, nor  did  the  jury  appear.  The  Justice  proceeded  to 
try  the  cause,  and  gave  judgment  for  the  plaintiff  below. 

Per  Curiam.  It  is  not  pretended,  that  there  was  any 
other  irregularity  in  the  proceedings  than  this :  that  the  Jus- 
tice himself  tried  the  cause,  after  a  venire  had  been  called  for, 
and  issued. 

The  statute  gives  to  either  party  the  right  of  electing  to 
have  a  trial  by  jury.  It  was  competent  to  the  Justice  to  de- 
liver the  venire  to  the  constable  himself;  and  he  was  not 
bound,  as  is  erroneously  supposed  by  some,  to  deliver  it  to 
either  party.  Here,  however,  he  did  deliver  it  to  the  defend- 
ant below,  who,  undoubtedly,  suppressed  it,  mala  fide,  and 
for  the  very  purpose  of  preventing  a  trial.  We  are  of  the 
opinion,  that  the  Justice  bad  a  right  to  consider  him  as  waiving 
the  trial  by  jury  ;  and,  although  the  Justice  might  have  issued 

heai  and  decide  the  cause  himself,  as  if  no  venire  had  been  demanded  or  iasoed 
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another  venire,  he  was  not  bound  to  do  so.     The  defendant's     Albany, 

conduct  was  fraudulent.     The  presumption  is,  that  he  had  no  ^*""*'3';  *82J 

defence ;  and  to  permit  him  to  avail  himself  of  the  objection,       Wells 

that  he  was  deprived  of  the  benefit  of  a  trial  by  jory,  would  ^• 

be  to  allow  him  to  take  advantage  of  his  own  wrongful  act. 

His  election  to  have  a  trial  by  jury,  was  renounced  by  his 

suppressing  the  venire.     On  a  careful  examination  of  the 

cases  on  this  subject,  it  will  be  seen,  that  the  result  to  which 

we  have  come  is  in  accordance  with  the  spirit  of  the  decisions. 

(2  Caines'  Rep.  137.    7  Johns.  Rep.  198.    8  Johns.  Rep. 

460.) 

Judgment  affirmed. 


*W£LLs  agaii^t  Howell.  [  *  >  >8  1 


IN  error  on  certiorari,  to  a  Justice's  Court.     Howell  sued      Every    vn- 
fVeUs  before  the  Justice,  and  declared  against  him,  for  that  his  wairaiitable 
nVells')  horse,  had  entered  the  plaintifT's  field  and  destroyed  tanTof  woth! 
the  grass,  &c.  there,  to  his  damage  of  10  dollars.  er,  whether  it 

n'ells  pleaded,  that  there  was  no  fence  around  the  field,  be  enclosed  or 
when  the  damage  was  done,  and  admitted  the  trespass  and  "****  "  ^  ^®"' 
the  amount  of  damage  :  Howell  demurred  to  the  plea.  It  was  ab,  where 
admitted  that  there  was  no  fence,  as  stated,  and  that  there  the  defendant's 
was  no  town  by-law  about  fences,  or  cattle  running  at  large.  *?"**  -^^ifllfH 
The  Justice  gave  judgment  for  the  plaintifF  below,  for  10  dol-  field^'of*^  the 
lars  and  costs.  plajntiff,     and 

destroyed    the 

Per  Curiam.  Every  unwarrantable  entry  on  another's  J^"'  ^^j,^ 
land,  is  a  trespass,  whether  the  land  be  enclosed  or  not.  (3  that  there  wu 
Dl.  Corn.  209.  3  Selwyn^s  N,  P.  1101.)  A  person  is  equal-  any  regalation 
ly  answerable  for  the  trespass  of  his  cAtle,  as  of  himself.     (3  of  the  town  as 

^  ^  ^     to  fences,    or 

as  to  cattle  running  ut  large  :  Held,  tliat  the  defendant  was  liable  for  the  damage  in  an  action  of 
trespnss.  (</.) 

(<7)  No  :irnon  will  lie  for  negligently  leaving  mnple  syrup  in  one^s  nninclosed 
woods,  whereof  plaintiff's  cnw  dnmk,  and  perished.  Altliongh  the  defendant  wns 
gaiity  of  '^Twisi  negligence  in  leaving  \\\a  syrop,  where  cattle  running  at  large  in  the 
woods  might  ktve  access  to  it,  yet,  the  pinintitf  having  no  right  to  permit  his  ctit^ 
tie  to  go  at  large  there,  lias  no  right  of  action.  Bush  v.  Srainard,  1  Cow. 
Rep.  *8.  In  this  case  there  was  no  evidence  of  any  town  by-law,  permitting 
cattle  to  run  at  large,  nor  any  evidence  of  defendant's  consent,  that  cattle  might 
run  upon  his  premises.  It  seems  that  the  question  has  never  arisen  in  the  Courts 
of  New- York,  whether  towns,  or  even  the  legislature,  have  the  power  to  interfere 
with  Common  I^w  Rights,  by  authorizing  cattle  to  run  at  large  in  the  highways. 
6ee  1  Cow,  Rep.  79,  note  (a)  and  page  88,  same  note — also,  HoUaday  v. 
Martha  S  Wend.  Rep.  142.     Harlow  v  Humeston,  6  Cow.  Rep.  IS9. 
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ALBANY,  BL  Cam.  211.)  The  defendant  below  was  bound  to  show  a 
January,  1822.  right  to  permit  his  Cattle  to  go  at  large  ;  and  it  is  conceded, 
''"^^[^J^^I^  that  there  was  no  town  regulation  on  the  subject.     The  judg- 

▼•  ment  must  be  affirmed 

L«  GuiKG..  Judgment  affirmed. 


[*386]       *Jackson,   ex  denu  J.   Le   Grange,  against  A.  Lk 

Grange. 

« 

One  of  the  EJECTMENT  tried  at  the  Albany  Circuit,  on  the  12th  of 
sQbflcribiDg  April,  1821,  before  the  Chief  Justice.  At  the  trial,  to  sup- 
^u^IHe^  port  the  plaintiff's  title,  the  counsel  offered  a  will  of  Amie  Le 
prove  all  the  Grange,  dated  the  28th  of  January,  1796.  To  prove  the 
aolemnitiei  re-  execution  of  the  will,  the  plaintiff's  counsel  called  John  JV. 
quired  by  the  Quackcnbush,  one  of  the  subscribing  witnesses  to  the  will, 
-cient  for  the  ^^^  testified,  that  his  name  subscribed  was  his  proper  hand- 
plaintiff  ;  but,  writing ;  and  that  he  knew  the  handwriting  of  Jeremiah  Lan- 
if  the  witneaa  sing,  another  subscribing  witness,  who  was  dead.  That  he 
iy  wove"°hb  ^^^^^  knew  the  testator,  nor  did  he  know  that  he  had  ever 
own  signature,  secn  him  ;  that  he  had  no  recollection  of  seeing  the  will  exe- 
the  other  wit-  cutcd,  or  any  fact  in  relation  to  it,  except  that  from  the  cir- 
f*®**^*  nat  *b"  ^""istance  of  his  name  being  subscribed  as  witness,  he  suppos- 
pro'duced ;  or!  ®^  ^^  must  have  seen  it  executed.  The  witness  stated,  that 
if  they  are  he  was  twenty-one  years  old,  at  the  date  of  the  instrument, 
dead,  the'u"  and  knew  the  requisites  to  a  good  execution  of  a  will,  being 
and  thit^'of  ^^^^  ^^^^  ^^  ^  admitted  as  an  attorney  of  this  Court.  The 
the  testator,  Witness  had  no  knowledge  or  recollection  that  he  saw  the 
must  be  prov-  other  witnesses  sign  their  names,  nor  did  he  know  that  they 
ed ;  and  it  is  g^^  ^y^^  testator  sign  his  name.  The  other  subscribing  witness, 
tUm  of  1&!ct]  Matthew  Wendell,  he  understood,  resided  at  Brooklyn,  Kings 
whether,    nn-  county,  in  this  State. 

derthecircum-  i^  ^as  proved,  that  the  testator  died  in  Albany,  in  1811, 
the^^^uisites  '^^^^i^^g  seven  children,  of  whom  the  lessor  of  the  plaintiff  was 
of  the  statute  One.  The  will  had  not  been  proved  before  a  surrogate,  or  the 
have  been  Judge  of  Probate,  nor  had  letters  of  administration  been  taken 
coined  with,  out  upon  it. 

^Vnere   one        ■ 

of  the  witnes-      '^^^  defendant's  counsel  objected,  that  the  will  had  not  been 

sea  to  a  will  was  called,  and  proved  his  own  signature,  and  that  of  another  subscribing  witnessi 
who  was  dead,  but  had  lost  all  recollection  of  the  fiicta  and  drcuinstances  of  the  execution  of  the 
wilt,  and  had  no  knowledge  of  the  testator  :  Held,  that  this  w^as  not  sufBcient  out  of  the  executioD 
of  the  will  ;  but  that  the  third  subscribing  witness  who  was  living,  within  the  jurisdiction  of  th« 
^    Court,  ougbt  to  be  produced,  (a)  • 

(a)  Vide   Jackson  v.   ChrUtman,    4    WendelVs  Bep.  277.      JacksoH  f 
Vickory,  1  Ibid.  406. 
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sufficiently  proved  :  but  the  Chief  Justice  permitted  it  to  be     ALBANY, 
read  in  evidence,  reserving  the  question.  January,  18» 

Jacxsojt 

Butler y  for  the  defendant,  contended,  that  the  will  in  this  ,_,  ^l\ 
case  hod  not  been  sufficiently  proved,  and  that  the  plaintiff, 
therefore,  was  not  entitled  to  recover  more  than  one  seventh 
^part  of  the  premises  in  question,  as  one  of  the  heirs  at  law  of  [  *387  J 
the  testator.  The  statute  (1  N.  R.  L.  364.  sess.  36,  ch.  23, 
s.  2,)  intended  to  guard  against  false  wills ;  and  it  ought  al- 
ways to  be  shown,  that  the  requisites  of  the  statute  have  been 
fully  complied  with.  The  English  Courts  have  gone  quite 
far  enough  in  support  of  wills.  The  rules  and  principles 
there  established,  on  this  subject,  are  to  be  found  in  Phil- 
lips  on  Evidence,  (378.  383,)  and  Adams  on  Ejectment. 
(267.)  All  the  circumstances  attending  the  execution  of  a 
will,  may  be  proved  by  one  of  the  subscribing  witnesses ;  but 
he  must  prove  all  the  requisites ;  that  the  testator  signed  or 
acknowledged  the  will  in  his  presence,  and  in  that  of  the  other 
two  witnesses,  and  that  he;  and  the  other  two  witnesses,  sub- 
scribed their  names  in  the  testator's  presence.  But  if  the 
witness  can  prove  only  his  share  in  the  transaction,  it  is  not 
sufficient ;  and  the  other  witnesses  must  be  produced.  Here, 
the  witness  proved  nothing  but  his  own  signature,  and  the 
death  of  Lansing,  the  first  subscribing  witness.  He  knew 
nothing  of  Wendell,  the  third  witness,  except  that  he  lived 
within  the  state.  There  can  be  no  presumption  that  the  third 
witness  subscribed  his  name,  or  that  the  testator  signed  in  his 
presence.  Again  ;  the  witness  knew  nothing  of  the  testator, 
and  was  not  certain  that  he  had  ever  seen  him.  There  are  no 
circumstances  to  help  out  the  case.  The  plaintiff  was  bound 
to  produce  the  best  evidence  in  his  power ;  and  as  the  third 
witness  was  living  within  the  state,  he  ought  to  have  been 
produced. 

S.  Beardsley,  contra.  The  rule,  in  this  respect,  as  to  the 
proof  of  wills,  is  the  same  as  in  the  case  of  a  deed  or  other 
instrument  under  seal.  In  Bemett  v.  Taylor y  (9  Fc«cy,  381,) 
where  a  witness  to  a  will  had  become  insane,  proof  of  his 
handwriting  was  allowed,  he  being  considered  as  if  he  were 
dead.  So,  in  Carrington  v.  Payne,  (5  Vesey,  404,)  where 
the  witness  was  in  the  ffest  Indies,  proof  of  his  handwriting 
was  held  sufficient.  Roberts  on  Wills,  (p.  447,)  mentions  a 
case  before  the  Master  of  the  Rolls,  in  which  the  will  having 
been  made  thirty  years  before,  and  the  testator  having  been 
dead  above  twenty  years,  and  no  account  of  one  of  the  sub- 
scribing witnesses  to  be  obtained,  proof  even  of  *his  hand-  |  *388  J 
writing  was  pensed  with,  on  proving  the  handwriting  of  the 
other  two  witiiosses ;  and  the  Master  of  the  Rolls  observed, 
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ALBANY,  that  he  did  not  see  how  a  wHl  could  be  distinguished  from  a 
j^nu^ry^j^  deed,  as  to  this  point.  (Cutdifv.  Sefton,  2  East,  183.  Phil- 
Jacksoh  ^lips  an  Evid.  381  2  Bay's  Rep,  S.  C.  187  )  This  is  not  a 
case  of  secondary  evidence.  In  Hands  v.  Herbert ^  {Comyn^s 
Rep.  531,)  where  the  witnesses  to  a  will  were  ail  dead,  it  war 
decided  to  be  matter  fit  to  be  left  to  a  jury  to  decide,  from 
circumstances  merely,  without  any  positive  proof,  whether  the 
witnesses  set  their  names  in  the  presence  of  the  testator. 
Whether  there  has  been  a  compliance  with  aU  the  requisites 
required  by  the  statute,  is  a  matter  of  fact  which  may  be  left 
to  the  jury  to  determine.  The  attestation  of  a  will  need  not 
state,  that  the  witnesses  subscribed  their  names  in  the  presence 
of  the  testator.  {Brice  v.  Smith,  1  fVilles^  Rep.)  Where  a 
subscribing  witness  said,  ^'he  was  convinced  that  he  was  pre- 
sent, and  attested  the  execution  of  the  instrument,"  that  was 
held  sufficient,  though  he  did  not  say  that  the  signature  was 
the  handwriting  of  the  party.  {Pigatt  v.  HcUaway,  1  Bin- 
ney's  Rep.  436.  2  Dallas'  Rep.  96.  2  Heyxoood:s  Rep. 
338.)  One  witness  only  need  be  produced  to  prove  a  will. 
If  the  heir  objects,  he  must  produce  the  others.^  {Rob.  on 
Frauds,  439.)  The  subscribing  witnesses  to  a  will  may  give 
evidence  against  their  own  attestation ;  but  the  plaintifl'  may 
contradict  that  evidence  by  other  witnesses.  {Rob.  on  Frauds, 
240.    Str.  1096.    1  Wm.  Bl.  Rep.  365.  416.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  I  am  of 
opinion,  that  the  will  was  not  well  proved.  Quackenbt^h  mere- 
ly proved  his  own  signature,  as  a  witness  to  the  execution  of 
tlie  wilL  He  had  lost  all  recollection  of  the  facts  and  circum-* 
stances  attendinc^  its  execution.  He  never  knew  the  testator 
nor  had  he,  to  his  recollection,  seen  him  before  that  time.  I 
consider  it  well  settled,  that  on  a  trial  at  law,  where  the  execu- 
tion of  a  will  comes  in  question,  the  party  supporting,  or 
claiming  under  it,  is  not  under  the  necessity  of  calling  more 
than  one  of  the  subscribing  witnesses,  if  he  can  prove  the 
execution,  as  that  the  testator  signed  it  in  the  presence  of  the 
[  *  389  ]  witnesses,  or  acknowledged  his  signing  to  *them,  or  to  each 
of  them,  and  that  the  witnesses  subscribed  it  in  his  presence. 
But  if  the  witness  cannot  prove  these  requisites,  the  other 
witnesses  ought  to  be  called.  If  they  are  dead,  th^ir  hand- 
writing, and  the  handwriting  of  the  testator,  ought  to  be  prov- 
ed ;  and  then  it  becomes  a  question  of  fact,  whether,  under  all 
the  circumstances,  it  is  to  be  presumed  that  all  the  requisitions 
of  the  statute  have  been  observed.  {Phillip's  Evid.  383, 
384.    Adams  on  Eject.  267.) 

The  death  and  signature  of  Jeremiah  Lansing  were  proved  : 
but  it  appeared,  that  Matthew  Wendell,  the  other  subscribing 
witness,  was  alive,  and  within  the  jurisdiction  of  the  Court.' 
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* 

He  o:j(5ht  lo  have  been  called,  in  as  much  as  Quackenbush  did     alba-NY, 
not  prove  the  facts  essentially  neceesary  to  the  valid  execution  January*  ^^ 
of  the  will.     If  Wendell  had  been  called,  he  might  have  either  ^"^^^^^^iT^ 
proved  or  disproved  these  facts.     If  his  recollection  should,  v. 

also,  have  failed  him,  still,  if  he  could  have  proved  his  signa-  ®*'**' 
ture,  then,  on  proving  the  signature  of  the  testator,  I  should 
be  of  the  opinion,  that  the  wUl  had  been  sufficiently  proved  to 
entitle  it  to  be  read.  The  law  does  not  require  impossibilities ; 
and,  therefore,  where  the  will  has  been  executed  for  a  long 
period  before  the  trial,  it  is  not,  ordinarily ,« to  be  expected  that 
the  witnesses  will  be  able  to  remember  all  the  material  facts^ 
In  this  respect,  a  will  may  be  compared  to  a  deed,  the  execu- 
tion of  which  is  denied.  If  the  subscribing  witnesses  prove 
their  signatures,  though  they  may  not  be  able  to  recollect  the 
delivery,  yet,  if  they  declare  that  they  never  subscribed,  as 
witnesses,  without  a  due  execution  of  a  deed  by  the  grantor, 
or  obligor,  such  proof  would  be  sufficient.  So,  also,  if  the 
subscribing  witnesses  to  a  will  are  dead,  the  proof  of  their 
signatures,  awA  that  of  the  testator,  is  sufficient.  Prima  fa- 
ciey  the  law  will  intend  a  due  execution.  The  will,  in  this 
case,  not  being  well  proved,  the  plaintiiT  is  entitled  to  judg- 
ment for  one  seventh  part  only  of  the  premises. 

Judgment  accordingly. 


*BoAVEN  against  Bell.  [*390] 

IN  error,  on  certioraH,  to  a  Justice's  Court.  Bell  sued  On  the  re- 
Bowen  before  the  Justice,  by  a  swnnionSy  which  was  person-  mm  of  a  mm- 
ally  served.  On  the  return  daji  of  the  summons  Baiven  did  ^^'  ^^^ 
not  appear.  The  plaintiff  stated  his  cause  of  action  to  the  ^  Juitice'a 
Justice,  but  being  unprepared  to  prove  it,  asked  for  an  ad-  Court,  the  de- 
journment  of  the  cause  for  six  days,  which  was  granted.  At  fendant  did  not 
the  day  to  which  the  cause  was  adjourned,  tlie  defendant  ap-  hSf^faultwaa 
peared,  and  tendered  a  plea  to  the  action.  The  plaintiff  entered ;  and 
objected  to  receiving  the  plea,  and  the  Justice  overruled  it,  on  the  plaintiff, 
the  ground,  that  the  defendant  was  bound  to  appear  and  plead  f?®'  ,  stating 
at  the  return  of  the  process ;  and  his  default  having  been  en-  not  being  pr»l 
tared,  it  was  too  late  to  offer  a  plea.  The  Justice,  accordingly,  pared  to  prove 
gave  judgment  for  the  plaintiff  below,  for  the  amount  proved  **»   ^^^  ^®' 

U-,  uiz^  *"      adjonni- 

was  granted  ;  and,  at  the  adjourned  day,  the  defendant  appeared,  and  tendered  a  plea,  which  the 
Justice  refused  :  Held,  that  as  the  defendant  appeared,  and  tendered  a  plea,  as  soon  as  the  plain  • 
tiff  was  ready  to  prove  his  demand,  the  plea  ought  to  have  been  received,  (a) 

(a)  Lotother  v.  Crummie^  8  Cow  Rep,  87. 
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ALBANY,         Platt,  J.,  delivered  the  opinion  of  the  Court,     I  find  no 
Janaary,  iwj.  ^^Jng  i^  ^q  statute  expressly  regulating  the  practice  in  a  case 
BowEir       like  the  present;  but,  I  am  inclined  to  the  opinion,  that  the 
^'  Justice  erred.     There  had  been  no  delay  occasioned  by  the 

*^*"  defendant.  The  plaintiff  was  not  ready,  on  the  return  of  the 
summons,  to  proceed  ex  parte ;  and  the  adjournment  was  at 
his  request.  The  only  effect  of  entering  the  default  of  the 
defendant  for  not  appearing  on  the  return  of  the  process,  was 
to  give  the  plaintiff  liberty,  if  he  thought  proper,  to  proceed,  at 
that  time,  ex  parte.  But,  as  the  defendant  appeared,  and  tender- 
ed a  plea,  as  soon  as  the  plaintiff  was  ready  to  produce  proof  of 
his  demand,  I  see  no  good  reason  for  rejecting  the  plea.  {Stoeei 
V.  Coon,  15  Johns.  Rep.  86.)  The  judgment,  must,  therefore, 
be  reversed. 

Judgment  reversed 


END   or   JANUARY   TEBJf. 
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CASES 

ARGUED  AND  DETERMINED 

111    THV 
AMD 

THE  CORRECTION    OF  ERRORS, 

OF  THB 

STATE    OF   NEW-YORK, 

IN  FEBRUARY  AND  APRIL,  I82h 


John  Woodworth,  Plaintiff  in  Error, 

against 

The  President,  Directors,  and  Company,  of  the 

Bank  of  America,  Defendants  in  Error. 

THE  defendants  in  error  brought  an  action  in  the  Supreme  Where  oo 
Court,  against  the  plaintiff  in  error,  as  endorser  of  a  promisso-  pmticiilar place 
ry  note,  dated  Albany,  17th  of  April,  1817,  made  by  James  J^?"^™^*  j^ 
Kane,  for  2,500  dollars,  payable  to  John  Woodworth  or  order,  a^  promiaeory 
sixty  days  after  date,  for  value  received.  The  note  was  en-  note,  the  bold- 
dorsed  by  /.  W.,  and  by  John  Kane.     In  the  margin  of  the  «'  i«  bound  to 

demand  pay- 
ment of  the  maker  personally,  or  at  his  residence;  and  the  endorser  contracts  only  to  be  an- 
twerable  in  default  of  the  maker,  ader  such  a  demand  has  been  made,  and  dae  notice  to  him  of 
the  default. 

Every  alteration  of  a  note  by  the  maker,  in  respect  to  the  place  of  poyment,  or  any  r  Iteration 
of  the  contract  of  the  endorser  in  a  part  which  may,  in  any  event,  become  material,  w  Ithout  bis 
approbation,  discharges  his  liability. 

A  promissory  note  was  made  and  endorsed  for  the  aeeommodation  of  the  maker,  dnted  at  Al' 
bany,  where  the  parties  resided.  After  endorsing  the  note  in  blank,  the  endorser  returned  it  to  the 
maker,  who,  without  the  knowledge  or  consent  of  the  endorser,  Mrrote  in  the  margin  :  '*  Payable 
at  the  Bank  of  America,  /.  AT.  ;*'  and  presented  it  nt  the  Bank  of  Jlmeriro,  in  the  city  of 
JVVtr-  York,  for  discount,  (in  renewal  of  a  ibrraer  note  drawn  or  endorsed  by  the  same  parties,  or 
disooonted  for  the  benefit  of  the  maker,)  where  it  was  accordingly  discounted.  When  the  note 
became  due,  payment  was  demanded  at  the  Bank  of  America,  and  notice  of  nonpayment  was 
regularly  given  to  the  endorser  at  Albany  :  Held,  in  an  action  brought  by  the  Bank  against  the 
endorser,  that  the  memorandum  in  the  margin  of  the  note  by  the  maker  was  a  material  altera- 
tion of  the  contract,  which  discharged  the  endorser  from  his  liability  ;  and  that,  if  it  were  other- 
wise, the  demand  of  payment  and  notice  were  not  sufficient  to  discharge  him.  (a) 

(a)  Vkle  Mitchell  v.  Cvher,  7  Cow.  Rep,  836.     Mechanics*  and  Far^ 
mers'  Bank  v.  Schuyler^  Ibki.  387. 
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Bank 
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ii\  ERROR,  note  were  written  the  *following  words  :  "  payable  at  tht  Bank 
ALBANY,     ^f  America,  James  KaneJ^     The  note  was  made  and  <  ndors- 

February,ittii.  ed  for  the  accommodation  of  James  Kane,  the  maker,  who 
resided  at  the  time,  and  still  resides,  in  Albany.  He  sent  the 
note  to  the  plaintiff  in  error,  to  be  endorsed  by  him,  without 
explanation  as  to  where  it  was  to  be  sent.  The  note  was  in< 
tended  by  James  K.  to  be  in  renewal  of  another  note,  held  by 
the  Bank  of  America,  and  endorsed  by  the  defendant ;  but 
the  plaintiflf  in  error  was  not  informed  that  any  of  the  former 
notes  had  been  made  payable  at,  or  discounted  at,  any  bank  in 
New-  York.  The  writing  in  the  margin  of  the  note  was  made 
after  the  note  was  endorsed  by  the  plaintiff  in  error,  and  with- 
out his  knowledge  or  consent,  nor  did  he  ever  assent  to  the 
making  of  any  memorandum  on  the  note.  After  the  note  was 
returned  by  J,  IV.  to  James  Kane,  he  procured  the  endorse- 
ment of  John  K,,  and  presented  the  note  for  discount,  at  the 
Bank  of  A.,  where  it  was  discounted  for  his  use,  in  renewal 
of  a  former  note."  Payment  of  the  note  was  demanded  at  the 
Bank  of  A.,  in  New-York,  on  the  19th  of  June,  1817  ;  pay- 
ment was  refused,  and  notice  of  the  nonpayment  was  regularly 
given  to  the  plaintiff  in  error,  as  endorser,  by  a  letter  sent  by 
the  first  mail  thereafter,  to  him,  in  Albany. 

A  verdict  was  taken  for  the  plaintiffs,  in  the  Supreme  Court, 
subject  to  the  opinion  of  that  Court  on  a  case,  with  leave  to 
either  party  to  turn  it  into  a  special  verdict.  The  case  was 
argued,  and  the  S.  C.  gave  judgment  for  the  plaintiffs  below 
The  case  having  been  turned  into  a  special  verdict,  the  de- 
fendant belcHv  brought  a  writ  of  error  returnable  to  this  Court 

The  Chief  Justice  assigned  the  reasons  for  the  judgment, 
which  were  the  same  as  contained  in  the  case  reported  in  the 
Supreme  Court.     *See  vol.  18,  p.  315.  3*26. 

The  cause  was  argued  by  Talcot  (A.  G.)  and  Van  Buren. 
for  the  plaintiff  in  error,  and  by  Hoffman  and  Henry,  for  the 
defendants  in  error. 

The  counsel  for  the  plaintiff  in  error  cited  the  following  au- 
thorities :  Ludlow  V.  Simond,  2  Caines^  Cos.  in  Error,  *30. 
Munn  V.  Com,mission  Company,  15  Johns.  Rep.  44.  1  HoWs 
N.  t.  Rep.  363,  364.  note,  4  Campb.  N.  P.  Rep.  217.  1 
Starkie's  N.  P.  Rep.  468.  4  Tyng's  Mass,  Rep,  244.  1 
Taunt,  Rep.  420.  3  7  aunt.  Rep,  397.  5  Taunt.  Rep.  30. 
314.  14  East  Rep,  500.  16  East  Rep.  110.  112.  2  Tauni. 
Rep.  338.  1  Mauleand  Selw.  735.  2  Johns.  Cases,  So9. 
366,  367. 

For  the  defendants  in  error,  the  following  cases  were  cited  : 
Mason  v.  Franklin,  3  Johns,  Rep.  206.  Thompson  v.  Ketch- 
um,  4  Johns.  Rep.  285.  Anderson  v.  Drake^  14  Johns.  Rep. 
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114.  State  Bank  v.  Hard,  12  Tyng^s  Mass.  Rep.  172.  4  iNEhROH. 
Campb:  N.  P.  Rep.  179.  233.  1  Campb.  N.  P.  Rep.  427.  albany  " 
2  Taunt.  Rep.  61.  5  Taunt.  Rep.  344.  Bay  ley  on  Bills,  February^isii 
96.  1  HoWs  N.  P.  Rep.  366.  note.  3  jEstp.  iV.  JP.  Rep.  57. 
243.     JBayfcy  on  Bills,  43.    4  Term  Rep.  320.     JBtiiicr,  /.  i'. 

2  ^ttiT.  JBfp.  1676.     7  Easty  386.     2  H.  £/.  509.     5  Taunt.       f*''' 
iiep.  61.     2  Campb.  N.  P.  549.    3  Campb.  N.  P.  Rep.  397.  *"  ^"''''^^ 
14  East,  500.    17  JoAm.  H^.  257.     1  Lard  Raym.  738.     1 
Salk.  126.    3  iSo/Ar.  71.  S.  C.    1  Burr.  452.  1516.    Doug. 
633.     £ayZej^  on  iJtUa,  53.  218. 

The  Chancellor.  The  facts  in  this  case  are  few,  and 
simple. 

On  the  17th  of  April,  1817,  James.  Kane  made  a  note,  pay- 
able in  sixty  days,  to  tiie  order  of  John  Woodworth,  for  2,500 
dollars.  The  note  was  dated  at  Albany,  where  the  maker 
then,  and  hath  ever  since,  resided.  It  was  an  accommodation 
note,  being  made  and  endorsed  entirely  for  the  benefit  of  the 
maker.  It  was  endorsed,  in  blank,  by  Mr.  fVoodworth,  with- 
out any  explanation  where  it  was  going  ;  but  the  note  was  in- 
tended by  the  maker  as  a  renewal  of  another  note  held  by  the 
Bank  of  America,  and  endorsed  by  the  same  endorser,  who 
had  not  any  knowledge  that  any  of  the  former  notes  had  been 
made  payable  at,  or  discounted  at,  any  bank  in  New-  Yof*k. 
After  the  note  was  so  endorsed,  it  was  returned  to  the  maker, 
who  then  wrote  a  inemorandum  in  the  margin  of  it,  in  these 
words,  ^'  payable  at  the  Bank  of  America,^'  and  subscribed 
his  name  to  it ;  and  this  was  done  without  the  knowledge  or 
assent  of  the  endorser.  The  maker  then  procured  another,  or 
second  endorser,  and  offered  the  note  for  discount  at  the  • 
*Bank  of  America,  where  it  was  discounted  for  his  use,  in  f  *394  ] 
renewal  of  a  former  note. 

When  the  note  fell  due,  payment  was  demanded  at  the 
Bank  of  America,  and  refused,  and  notice  thereof  was  regu- 
larly given  to  the  endorser,  by  the  first  mail  thereafter. 

The  endorser  being  sued  upon  his  endorsement,  objected 
to  pay,  on  the  ground  thdt  there  had  not  been  a  demand  of 
payment  of  the  maker,  made  either  upon  him  personally,  or  at 
his  place  of  residence,  in  Albany,  and  that  a  demand  at  the 
place  designated  for  payment  by  the  memorandum  of  the 
maker  in  the  margin  of  the  note,  was  not  sufficient. 

The  case,  upon  that  objection,  appears  to  have  been  ela- 
borately argued  in  the  Supreme  Court,  and  the  Ch.  J.  de- 
livered the  unanimous  opinion  of  that  Court,  (with  the  ex- 
ception of  the  plaintiff  in  error,  who  did  not  sit  in  the  cause,) 
that  the  deqnand  at  the  bank  in  New-York  was  sufiicient  to 
charge  the  endorser. 

The  question  now  is,  whether  the  demand  at  the  place  de- 
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faith,  and  without  any  abuse  of  his  discretion,  when  he  seat 
the  note  to  New-  York  to  be  discounted  at  the  Bank  of  Ame- 
rica^ and  gave  notice  by  his  memorandum^  that  he  should  pay 
it  there.  *It  may  be,  that  the  former  note  discounted  there 
had  the  same  direction,  and  if  the  bank  had  even  been  misled 
as  to  the  place  of  demand  of  payment,  who  can  say  that  the 
former  note,  and  perhaps  I  may  say,  many  of  the  former  notes, 
of  these  same  parties,  had  not  misled  them  ?  Every  reflecting 
mind  will  perceive,  that  if  the  Bank  of  America  have  beep 
misled  by  trusting  to  the  memorandum,  it  is  the  very  plaintiff 
in  error  who  may  have  contributed  to  mislead  them.  This  be 
may  have  done  by  his  former  practice,  and  by  endorsing  in 
blank,  a  new  note  for  James  Kane,  without  making  any  kind 
of  inquiry  as  to  the  disposition  of  the  former  note.  He  knew, 
most  certainly,  that  there  was  a  former  note  outstanding,  which 
he  had  endorsed  ;  and  he  must  have  known,  from  die  date, 
and  the' sum,  and  other  circumstances,  that  the  note  in  ques- 
tion was  intended  as  a  renewal  of  a  former  note  ;  and  why  did 
he  not  ask  and  obtain  an  explanation  where  this  note  was 
going  ?  He  suffered  the  maker  to  use  it  as  he  pleased,  by 
sending  it  to  the  Bank  of  America,  and  to  use  it  as  a  pay- 
ment of  the  former  note.  If  the  prior  note  was  paid  there, 
(as  it  certainly  was,  without  objection  from  the  endorser,)  had 
not  the  bank  good  reason  to  conclude,  that  the  present  note 
was  also  to  be  paid  there,  by  the  assent  of  all  parties  J  How 
coUld  the  bank  know  but  that  the  memorandum  had  been 
agreed  to  by  the  endorser  ?  And  can  the  endorser,  with  any 
share  of  justice,  now  be  permitted  to  say,  that  the  bank  had 
no  business  to  trust  to  the  maker's  assurance,  that  he  would 
pay  this  second  note  there,  and  that  they  ought  to  have  taken 
the  note  out  of  the  bank,  and  sent  it  up  to  Albany,  to  be 
ready  on  the  day  ?  If  they  had  done  so,  the  endorser  might 
have  had  much  more  color  of  reason  to  complain ;  and  he 
appears  to  me  to  be  most  justly  and  most  equitably  estopped, 
by  his  own  acts,  from  talcing  advantage  of  the  confidence 
which  the  bank  reposed  in  the  memorandum. 

The  endorser,  then,  in  this  case,  by  endorsing  a  note  in 
blank  when  the  note  itself  had  not  designated  any  place  ol 
payment,  and  the  note  was  intended,  as  he  well  knew,  to 
meet  and  take  up  a  former  note  which  he  had  endorsed  for 
the  same  maker,  and  by  abstaining  from  all  inquiry  where  the 
note  was  going,  or  where  the  former  note  had  been  discounted, 
*must  be  considered  as  having  left  it  in  the  discretion  o^  the 
maker  to  get  the  note  discounted  where  he  pleased,  and  to 
place  funds  where  he  pleased  to  pay  it.  He  voluntarily  placed 
the  note  entirely  under  the  maker's  control.  If  any  person  is 
really  to  suffer  by  the  memorandum,  it  ought  to  be  the  endor- 
ser who  inspired  tlie  confidence,  and  not  the  bank  who  acted 
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upon  that  coufidence.  But,  in  fact,  the  memorandum  worked  in  error 
no  real  injury  to  any  one,  for  it  is  to  be  inferred  from  the  case,  albany^ 
that  a  demand  any  where  would  have  been  equally  ineffectual :  Febnmo^isvi 
the  maker  had  stopped  payment,  and  was  without  funds  to  ^^f^^"^^"^**^ 
take  up  the  note,  and  the  plaintiff  in  error  is  now  endeavoring  v. 

to  ffet  rid  of  the  obligation  of  his  endorsement,  on  the  formal,        ]^^^^ 
hard,  dry,  technical  objection,  that  the  bank  being  misled  by 
the  memorandum  in  the  margin  of  the  note,  did  not  make 
the  demand  upon  the  malier  at  the  proper  place. 

I  shall,  presently,  pay  attention  to  this  technical  objection ; 
but  it  will  be  proper  and  useful,  in  the  first  place,  to  examine 
a  little  into  the  doctrine  of  commercial  law,  on  the  subject  of 
blank  endorsements,  and  of  the  very  extensive  responsibility 
of  an  endorser,  where  a  bona  fide  holder  of  negotiable  paper 
for  a  valuable  consideration  is  concerned.  The  conclusion 
from  that  doctrine  appears  to  be,  that  the  endorser  in  this  c^se 
is  as  much  bound  by  the  memorandum,  to  the  bona  fide  hold- 
er of  die  note,  as  if  he  had  expressly  assented  to  it  when  he 
endorsed  his  name. 

1  shall  first  look  at  a  few  cases,  to  extract  the  principle, 
and  shall  then  make  an  application  of  it  to  the  case  before  us. 

In  Lambert  v.  Oakes,  (1  Lord  Raym.  443.  1  Salh.  127,) 
Lord  Holt  laid  down  the  following  rules,  relative  to  negotia- 
ble notes  :  1.  That  in  an  action  against  the  endorser  it  was 
not  necessary  to  prove  tlie  hand  of  the  maker,  for  though  the 
note  be  forged,  the  endorser  is  liable  to  a  bona  fide  endorsee. 
2.  That  if  the  endorsement  be  in  blank,  the  endorser  puts  it 
in  the  power  of  the  holder  to  overwrite  what  he  pleases,  and 
he  may  use  it  as  an  acquittance  or  an  assignment.  After- 
wards, in  Swelhoood  v.  Vernon,  (1  Sir.  478,)  decided  in 
1721,  the  K.  B,  declared,  tJiat  every  endorsement  was  the 
same  as  making  a  new  note ;  so  that  if  the  *note  be  payable  [  *  399  ] 
on  the  1st  of  May^  and  the  endorsement  appoints  it  to  be 
payable  on  the  1st  of  April,  it  is  a  promissory  note  as  to  the 
endorser,  payable  on  the  1st  o(  April, 

So  stood  the  law  a  century  ago ;  and  to  come  down  to  the 
time  of  Lord  Mansfield,  who  has  been  styled  the  founder  of 
the  English  commercial  law,  it  was  admitted  by  the  K.  J8.  in 
Archer  v.  The  Bank  of  England,  (Doug,  637,)  that  the  ne- 
gotiability of  a  bill  might  be  restrained,  and  the  responsibility 
of  the  endorser  limited,  by  a  special  endorsement.  The  same 
doctrine  was  held  by  the  Supreme  Court  of  Massachusetts,  in 
Bice  V.  Stearns*  (3  Tyng,  225.)  On  the  other  hand,  if  the 
endorsement  be  written  on  a  blank  note  or  check,  it  will  bind 
(he  endorser  to  any  sum,  and  time  of  payment,  which  the  per- 
son to  whom  he  entrusts  the  note  chooses  to  insert.  Such  an 
endorsement  on  a  blank  note  was,  as  Lord  Mansfield  said,  a 
letter  of  credit  for  an  indefinite  sum.     (Russel  v.  Langstqffe, 
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IN  ERROR.  Doug,  514.)     So,  again,  in  Peacoche  v.  Rhodes,  {Doug.  6. 3,) 

ALBANir,     decided  by  the  K.  B.,  in  1781,  an  inland  bill  of  exchange,  with 

February, 1821.  a  blank  endorsement,  had  been  stolen,  and  then  n^otiated  by 

'^jp'^^^Y*^^  ^^^  thief  to  a  third  person,  in  the  ordinary  course  of  business, 

T.  and  he  ivas  allowed  to  recover  against  the  drawer.     It  was  in 

Bark        that  casc  that  Lord  Mansfield  declared,  with  the  approbation 

'of  the  whole  Court,  that  the  law  was  settled,  that  a  holder, 

coming  fairly  by  a  bill  or  note,  had  nothing  to  do  with  the 

transactions  between  the  original  parties^  for  if  he  had,  it 

would  stop  the  currency  of  those  bills.     There  is  no  dilference 

between  a  note  endorsed  in  blank,  and  one  payable  to  bearer: 

They  both  go  by  delivery,  and  possession  proves  property  in 

both  cases. 

We  have  a  series  of  Americtm  decisions  to  the  same  efiect« 
Thus,  in  Josselyn  v.  Ames,  (3  "^^fng,  274,)  the  defendant 
endorsed  a  note  in  blank,  and  gave  it  to  the  plaintiff,  who  wrote 
over  the  endorsement,  a  guaranty  of  the  payment  of  the  con- 
tents of  the  note  on  demand.  No  demand  on  the  maker  was 
proved,  and  the  note  was  not  negotiable.  The  Court  decided 
that  the  plaintiff  could  not  recover  in  the  form  of  action  then 
adopted ;  but  they  said  he  might  cancel  what  he  had  written 
•  400  ]  over  the  blank  endorsement,  and  fill  it  up  "Kvith  a  simple  pro- 
mise to  pay  the  contents  of  the  note  to  the  plaintiff.  He  did  so, 
and  the  Court  thereupon  rendered  judgment  for  him.  Again, 
in  Putnam  v.  Sullivan,  (4  Tyng,  45,)  it  was  held,  that  where 
a  merchant  entrusts  his  clerk  with  a  blank  endorsement,  and 
another  person,  under  a  false  pretence,  obtains  it,  and  nego- 
tiates it,  the  endorser  must  pay  the  innocent  holder.  He  is  the 
one  of  two  innocent  persons,  who  ought  to  suffer  for  his  mis- 
placed confidence,  and  in  forming  that  opinion,  the  Court  ob- 
served, that  they  had  been  necessarily  led  to  consider  the  effect 
of  a  different  opinion,  on  the  commercial  part  of  the  commu- 
nity. Where  merchants  are  in  the  habit  of  endorsing  for  each 
other  at  the  banks,  it  is  very  common  to  put  their  names  on 
blank  paper,  and  deliver  them  to  the  party  to  be  accommo- 
dated, for  the  express  purpose  of  obtaining  a  renewal  of  cer- 
tain notes  when  they  become  due,  and  if  the  party  having 
these  signatures  should  misapply  them,  much  injury  might 
result  to  innocent  endorsees,  or  the  bank  discounts  would  be 
greatly  embarrassed,  if  the  signatures  should,  for  that  reason, 
be  void. 

These  observations  of  the  Massachusetts  Court,  in  several 
material  respects,  apply  to  the  very  case  before  us ;  and  it  is  to 
be  recollected,  that  they  are  the  remarks  of  Ch.  J.  Parsons, 
who  was  greatly,  and  justly,  eulogized,  by  one  of  the  counsel 
on  the  part  of  the  plaintiff  in  error. 

Afterwards,  in  Thurston  v.  M'Kown.  (6  Tyn^,  428,)  in  the 
same  Court,  it  was  held,  that  where  a  note  was  obtoiifed  by 
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unfair  means,  tbe  maker  was  still  liable  to  an  innocent  and  in  error. 
bona  fide  endorsee.     The  question,  said  Ch.  J.  Parsons,  was,     albany 
whether  the  loss  should  fall  on  the  bona  fide  purchaser  of  the  Febniary,i8«i. 
note,  or  on  the  maker,  who  was  defrauded ;  and  it  is  settled  law,  ^i;^'*'^''"^^ 

WW  OODWORTU 

that  of  the  two  innocent  parties,  in  a  case  like  this,  the  loss  v. 

shall  fall  on  the  maker.     The  endorsee  gave  credit  to  his  name,        P^''' 

«  ot  Am  E 

and  on  this  credit  he  gave  a  valuable  consideration.  The  ma- 
ker suflfered  hintsclf  to  be  overreached,  and  by  his  inattention, 
or  negligence,  or  undue  confidence  in  the  payee,  the  note  has 
been  negotiated,  and  has  honestly  and  fairly  come  in  the  pos- 
session of  the  plaintiff,  to  whom  no  fault  or  indiscretion  can 
be  imputed. 

The  same  principle  was  declared  in  the  Supreme  Court  of 
♦Appeals,  in  Virginia,  (5  JMwn/".  581,)  within  the  last  four  [*401] 
years.  It  was  held,  that  if  a  promissory  note,  negotiable  at 
the  bank,  and  endorsed  for  the  purpose  only  of  obtaining 
accommodation  for  the  maker,  be  fraudulently  put  in  circula- 
tion by  an  agent  of  the  maker,  instead  of  being  put  in  bank 
for  discount,  the  innocent  holder,  for  a  valuable  consideration, 
can,  nevertheless,  sue  and  recover  of  the  maker  and  endorser. 

The  Federal  Courts  have  adopted  the  same  rules  on  the  . 
subject  of  negotiable  paper. 

Thus,  in  Codwise  v.  Gkason,  (3  Day's  Rep.  12,)  decided 
before  Mr.  Justice  Livingston,  in  the  Circuit  Court  of  the 
United  States,  for  the  district  of  Connecticut,  it  appeared  that 
the  defendant  was  an  endorser  of  a  note  given  by  the  maker, 
on  a  consideration  which  was  fraudulent  and  voi<l.  The  en- 
dorsement was  merely  for  the  accommodation  of  the  maker, 
who  was  sued  upon  the  note,  and  who  successfully  defended 
himseUl  on  account  of  fraud  in  the  contract  for  which  the  note 
was  given.  The  endorser  was  then  sued,  and  it  was  con- 
tended, for  him,  that  as  the  note  was  void  as  against  the 
maker,  it  was  of  course  void  as  against  the  endorser,  for 
the  endorsement  was  in  the  nature  of  security,  and  the  en- 
dorser was  to  be  regarded  as  a  surety  for  the  maker.  On 
the  part  of  the  plaintiff,  it  was  urged,  that  the  contract  of  the 
endorser  was,  in  every  case,  that  the  sum  contained  in  the  note 
should  be  paid  when  due,  and  that  it  made  no  difference 
whether  the  note  was  not  paid  by  the  maker,  because  he  was 
unable,  or  because  the  instrument  was  void.  Let  the  cause  of 
failure  be  what  it  may,  the  endorser  is  liable.  If  the  note  be 
forged,  the  endorser  is,  nevertheless,  holden  upon  his  endorse- 
ment, for  it  was  his  duty  to  know  the  maker's  hand,  and  not 
suffer  an  innocent  purchaser  of  the  note  to  be  deceived  under 
the  sanction  of  his  name.  The  learned  Judge  admitted,  that 
if  the  note  was  forged,  the  endorsement  would  bind  the  man 
who  made  it,  and  that  the  endorser  who  gave  the  weight  of 
i)is  name  to  the  world,  must  be  responsible  to  every  man  who 
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IN  ERROR,  trusts  to  the  note,  relying  on  his  credit,  as  every  subsequent 
ALBANY,     endorsee  must  be  supposed  to  do ;  and  upon  his  opinion  the 

Febmary,i82i.  plaintiff  recovered.     I  have  now  finished  the  review  ♦of  the 

^J^J^^^jJ^]^!J!jj  authorities  which  I  intended  for  this  branch  of  the  argument , 
V.  and  it  cannot  have  escaped  the  discernment  of  the  Court,  thai 

or  AaiKHicA.  ^^^  doctrine  which  we  have  traced  through  such  a  series  of 
English  and  American  decisions,  presses,  with  accumulated 
force,  upon  the  present  case.  The  note  in  question  was  en- 
dorsed in  blank  for  the  accommodation  of  the  maker,  and  de- 
livered back  to  him,  to  be  used  when  and  where  he  pleased, 
without  direction  or  restriction.  It  was  not  put  in  circulation ' 
fraudulently,  contrary  to  the  agreement  between  the  maker  and 
the  endorser.  That  is  not  pretended  ;  nor  has  there  been  any 
abuse  of  confidence  between  them  as  to  filling  up  the  blank 
endorsement.  The  maker  sent  it  for  discount  to  a  bank  in 
New-  York,  where  a  former  note,  drawn  and  endorsed  by  the 
same  parties,  had  been  discounted,  and  which  this  was  intend- 
ed to  meet,  and  he  made  a  memorandum  in  the  margin  of  the 
note,  that  it  would  be  paid  there.  What  could  be  more  natu- 
ral or  nvpre  business  like  than  this  ?  The  bank  receive  and 
discount  the  note  for  the  use  of  the  maker,  in  renewal  of  the 
former  note,  and  most  innocently  follow  the  direction  of  the 
memorandum,  and  consider  the  bank  as  the  place  where  the 
note,  when  due,  was  to  be  demanded  and  paid.  These  en- 
dorsees had  a  right  to  consider  that  memorandum  as  made 
with  the  knowledge  and  consent  of  the  endorser;  and  if  there 
was  a  deception  practised  upon  them  in  tliat  respect,  the  en- 
dorser enabled  the  maker  to  do  it,  by  returning  the  note  back 
into  his  possession  with  a  blank  endorsement,  without  any 
place  of  payment  designated,  and  without  giving  any  direction 
where  the  note  was  to  be  negotiated,  or  discounted,  or  paid. 
He  left  those  things,  at  large,  to  the  will  and  pleasure  of  the 
maker ;  and  shall  an  innocent  and  bona  fide  endorser,  who  has 
given  full  value  for  the  note,  now  lose  it,  and  be  cut  off  from 
all  recourse  against  that  endorser,  because  he  reposed  confi 
dence  in  the  memorandum  1  Who  led  the  bank  to  repose  that 
confidence,  and  who  set  the  example  of  unlimited  confidence  ? 
It  was  this  very  endorser,  under  the  credit  of  whose  name  the 
note  was  discounted,  and  who  had  given  such  plenary  indul- 
gence to  the  maker.  If  the  clerk  who  carried  the  note  to  the 
endorser,  and  received  his  name,  had  fraudulently  put  the  note 

f  *4l)3  ]  in  circulation,  or  if  the  *note  he  received  for  endorsement  had 
even  been  forged,  yet  we  have  seen  by  all  the  cases,  ancient 
and  modern,  English  and  American,  that  the  endorser  would 
still  have  been  holden  to  an  innocent  endorsee.  He  would 
have  been  holden,  because,  by  endorsing  it,  he  gave  his  sanc- 
tion to  the  public,  that  it  was  a  genuine  note,  and  because  ne- 
gotiable paper  circulates  in  the  mercantile  world  as  cash,  and 
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-he  party  wljo  enables  soch  notes  to  be  put  in  circulation  ought  IN  error. 
lo  suffer,  rather  than  the  fair  and  unsuspecting  purchaser.     Can     ALBANY, 
it  be  possible  that  the  present  endorsee  is  to  lose  the  note,  and  February,i82i. 
the  present  endorser  escape  responsibility,  when  he  sent  the  woodwortm 
note  back  to  the  maker,  and  enabled  him  to  put  such  a  harm-  v. 

less  and  convenient  direction  on  the  margin  of  it,  as  to  the  ^y  amkrica 
place  where  the  holder  was  to  look  for  payment  ?  Shall  the 
innocent  endorsee  be  safe  against  fraud  and  forgery,  and  yet 
k>se  his  entire  debt  by  means  of  his  memorandum  ?  This 
would  be  to  subvert  the  policy  and  established  principles  of 
law  in  respect  to  negotiable  paper.  It  would  shake  the  confi- 
dence of  merchants,  and  of  all  our  banking  institutions,  in  its 
circulation  and  security. 

If  this  note  had  passed  out  of  the  hands  of  the  maker  to 
the  endorser,  for  a  valuable  consideration,  such  a  memorandum, 
after  endorsement,  never  could  or  would  have  been  made. 
I'lie  maker,  in  such  a  case,  would  not  come  into  the  possession 
of  the  note  after  it  was  endorsed,  until  he  had  taken  it  up.  It 
is  only  in  these  cases  of  accommodation  notes,  where  the  en- 
dorser hands  the  note  back  again  to  the  maker,  to  be  used  by 
him  according  to  his  own  convenience,  that  such  a  memoran- 
dum, AFTER  endorsement,  will  ever  appear.  By  this  very  cou- 
fideiitial  communication  between  maker  and  endorser,  the 
former  w  enabled  to  make  the  memorandum,  and  designate  the 
place  of  jjayment.  Every  act  of  the  maker  in  such  a  case, 
that  is  c(»nsistent  with  the  two  essential  ingredients  of  the  note, 
viz.  the  amount,  and  the  time  of  payment,  is  to  be  regarded 
by  the  holder  as  the  act  of  both  parties,  for  the  note  is  put  in 
circulation  as  their  jotn^  act.  In  this  case,  it  was  also  put  in 
circulation  for  their  joint  benefit,  because  it  was  given  in  re- 
newal of  a  former  note,  drawn  by  the  one,  and  endorsed  by  the 
other.  The  proposition  strikes  my  mind  as  quite  unreasonable 
that  the  endorser  *should  now  be  permitted  to  object  that  bis  1*404] 
confidential  friend,  the  maker,  under  the  shadow  of  his  ac- 
connnodating  endorsement,  had  beguiled  the  bona  fide  holder 
by  fixing  the  place  of  payment  at  Aeit'-  York,  and  thereby  re- 
leased him  from  the  note.  The  bank  knew  that  this  note  was 
endorsed  for  the  accommodation  of  the  maker,  because  the 
note  was  in  his  possession,  and  sent  for  discount  on  his  ac- 
count, and  they  had  just  reason  to  infer  that  the  memorandum 
was  the  act  of  both  parties.  And  this,  I  say,  is  the  conclusion 
of  law  under  the  circumstances  of  the  case ;  for  though  the 
special  verdict  finds  that  the  memorandum  was  not  made  with 
the  knowledge  and  consent  of  the  endorser,  in  point  of  fact, 
yet  it  may  still  have  been  made  with  his  knowledge  and  con- 
sent, in  point  of  law.  But  from  the  view  which  has  been 
taken  of  the  case,  and  of  the  doctrines  which  govern  commer- 
cial paper,  it  is  perfectly  immaterial  whether  the  memorandum 
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iN  ERROR,  was  made  with  the  consent  or  against  the  consent  of  the  en- 
ALBANY,    dorser.     It  is  sufficient  that  the  holder  had  a  right  to  presume 

February,i82i.  that  conscnt,  and  that  the  endorser  gave  the  maker  the  means 

^^^^^^J^^^lj;^  and  the  opportunity  so  to  act  and    direct ;  and  upon  eve- 
V.  ry  principle  of  law  and  justice,  the  bona  fide  homer  ought 

Bank  jjq^  jq  suffer,  even  if  the  maker  had,  in  this  respect,  abused  the 
confidence  of  the  endorser.  But  there  is  no  pretence  of  any 
abuse.  The  note  was,  in  fact,  a  dead  letter,  according  to  the 
understanding  of  both  maker  and  endorser,  and  was  of  no 
use  or  operation,  until-  it  had  been  negotiated  by  the  maker, 
and  that  was  after  the  making  of  the  memorandum.  The 
memorandum  is,  therefore,  to  be  taken  as  coeval  in  point  of 
time,  with  the  legal  existence  of  the  note,  and  the  endorser  was, 
in  judgment  of  law,  a  party  to  that  memorandum. 

I  conclude,  therefore,  with  the  most  entire  conviction,  that 
the  endorser  is  not  at  liberty  to  object  to  the  memorandum,  or 
to  the  validity  of  the  demand  of  payment,  which  was  made  in 
pursuance  of  it. 

2.  We  will,  in  the  next  place,  proceed  to  consider,  how  far 
there  is  any  real  Intrinsic  weight  in  the  objection,  that  demand 
of  payment  was  not  made  at  the  proper  place,  even  according 
to  those  precise  technical  rules  which  have  been  created  by  the 
Law  Merchant,  applied  to  negotiable  paper. 

I  •  405  ]  *To  charge  the  endorser  of  a  negotiable  promissory  note,  it 

is  necessary  that  the  holder,  when  the  note  falls  due,  should 
make  a  demand  upon  the  maker,  or  use  due  diligence  to 
make  the  demand,  and  should  then  give  notice,  or  use  due 
diligence  to  give  notice,  to  the  endorser  of  such  demand  and 
refusal.  A  demand  was  made  in  this  case,  when  the  note  be- 
came due,  and  at  the  place  appointed  for  that  purpose  by  the 
maker,  and  due  notice  of  nonpayment  was  given  to  the  endor- 
ser. It  is  not  disputed  but  that  the  demand  was  at  the  proper 
time,  and  that  notice  was  given  promptly  upon  that  demand  to 
the  endorser.  The  only  objection  is,  that  the  demand  was  not 
made  at  the  proper  place.  It  was  made  at  the  bank  in  New- 
York,  where  the  note  had  been  discounted,  and  where  the 
maker,  by  his  memorandum,  had  said  he  would  pay  it ;  but  it 
is  contended  by  the  endorser,  that  it  ought  to  have  been  made, 
either  upon  the  maker  personally,  or  at  his  place  of  residence 
in  Albany.  The  endorser  does  not  allege  that  any  loss  or  in- 
jury has  been  sustained,  by  making  the  demand  in  the  one 
place  and  not  in  the  other,  or  that  the  demand  could  have  been 
answered,  or  have  been  more  effectual  with  the  maker,  if  it  had 
been  made  at  the  other  place.  Nothing  of  this  kind  is  pre- 
tended. He  puts  himself  upon  the  strict  rule  that  he  is  ;iot 
holden  as  endorser,  unless  the  demand  on  the  maker  was  made 
precisely  at  the  place  where  the  maker  resided. 

I  am  much  mistaken,  if  the  rule  is  not  attempted  to  be  push 
342 


OF  THE  STATE  OF  NEW-YORK. 


405 


Wood  WORTH 

V. 
Ba5K 

OF  America. 


[*406] 


ed,  in  this  instance^  far  beyond  the  reason  of  the  thing  and  the  tn error, 
usages  of  law.  ALBANY. 

The  question  turns,  in  most  cases,  upon  what  is  to  be  deem-  Febmary^sii. 
ed  reasonable  diligence,  in  making  a  demand  upon  the  maker.  ~ 

The  general  rule  is,  that  the  bill  or  note  must  be  presented  at 
the  place  where  it  is  payable,  and  a  presentment  or  demand  at 
such  place  is  sufficient ;  but  if  no  place  of  payment  be  pre- 
scribed, or  designated  by  the  maker  or  acceptor,  as  the  case 
may  be,  then  the  demand  must  be  upon  the  party  personally, 
v^r  at  his  place  of  residence,  if  kncwn  and  accessible. 

But  if  a  place  of  payment  be  specified,  by  the  maker  of  the 
note,  or  acceptor  of  the  bill,  then  the  demand  is  to  be  "^made 
at  such  place,  in  order  to  charge  the  endorser  or  drawer.  1 
shall  first  examine  the  law  more  particularly  as  to  accepted 
bills. 

A  great  many  cases  were  cited,  and  a  good  deal  said,  upon 
the  argument,  relative  to  the  analogy  between  bills  of  exchange 
and  promissory  notes.  The  Supreme  Court  alluded  to  that 
analogy  in  the  opinion  delivered  by  the  Chiff  Justice,  and  it 
w  as  very  justly  observed,  that  "  the  maker  of  a  note  is  to  be 
regarded  in  the  same  light  as  the  acceptor  of  a  bill,  and  that 
nothing  was  more  common  among  merchants  in  England,  than 
for  the  acceptor  of  a  bill  payable  in  a  given  number  of  days, 
to  accept  the  bill  payable  at  the  banker^a,  the  bill  itself  being 
silent  as  to  the  place  of  payment.  And  it  has  uniformly  been 
held,  that  a  presentment  of  the  bill  at  the  place  appointed  by 
the  acceptor  for  payment,  is  sufficient,  and  dispenses  with  the 
necessity  of  a  personal  demand." 

I  think  there  is  a  strong  argument  in  favor  of  the  memo- 
randum, in  the  present  case,  to  be  drawn  from  this  usage  of 
merchants,  in  respect  to  bills  of  exchange ;  but  I  do  not  mean 
to  go  at  large  into  this  part  of  the  subject,  but  merely  to 
touch  upon  it  just  enough  to  enable  us  to  perceive  and  clearly 
understand,  the  force  and  application  of  the  analogy. 

We  have  a  statute  upon  tins  subject,  taken  from  the  3  and 
4  Anne;  and  which  was  revised  and  reenacted  the  21st  of 
March,  1801.  It  declares,  that  the  endorsers  of  negotiable 
promissory  notes  shall  be  liable,  in  like  manner,  as  in  cases  of 
inland  bills  of  exchange,  according  to  the  custom  of  mer- 
chants. I  do  not  know  in  how  many  of  the  other  states  this 
statute  of  Queen  Anne  has  been  reenacted,  but  this  I  have 
observed,  ti:ut  the  Law  Merchant  on  this  head  is  the  same 
throughout  ihe  Union,  and  that  endorsed  promissory  notes, 
and  bills  of  exchange,  are  governed  by  the  same  rules,  and  the 
same  usage  of  merchants.  Thus,  it  was  decided  by  the  Su- 
preme Court  of  South  Carolina,  in  1799,  (2  Bay,  217,)  that 
as  long  as  a  note  of  hand  remains  unendorsed,  it  has  no  simili- 
tude to  a  bill  of  exchange,  but  when  it  is  endorsed  the  resem- 
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IX  KRUOR.  blance  begins,  and  it  is  governed  by  the  same  rules.     The 
ALB  AN  V     n^aker  of  the  note  is  in  *the  nature  of  an  acceptor  of  the  bill, 

reiriiiiry.iuii.  and  the  endorser  of  the  note  is  in  the  nature  of  the  drawer  o'' 
the  bill,  and  the  holder  of  a  note  so  endorsed  must  show  a  de- 
mand or  due  diligence  to  get  the  money  from  the  maker  of  the 
^^^^  note,  before  he  sues  the  endorser,  in  like  manner  as  the  person 
to  whom  a  bill  of  exchange  is  payable,  must  show  a  demand 
or  due  diligence  to  get  the  money  from  the  acceptor,  before  he 
sues  the  drawer.  The  rule,  say  the  South  CaroKna  Judges,  is 
exactly  the  same  upon  promissory  notes,  as  it  is  upon  bills  of 
exchange. 

So,  also,  the  Chief  Justice  of  the  Superior  Court  of  Cofi" 
necticut,  in  delivering  the  opinion  of  the  Court,  in  Dtvight  v. 
Scovel,  (2  Day^a  Conn.  Rep.  654,)  observed,  that  in  all  cases 
of  accepted  bills,  and  endorsed  notes,  it  is  necessary  for  the 
holder  of  the  bill  or  note  to  present  the  same,  the  one  to  the 
acceptor,  and  the  other  to  the  maker,  when  they  fall  due,  and 
demand  payment.  So,  again,  in  the  Supreme  Court  of  the 
United  States,  in  French  v.  The  Bank  of  Columbia,  (4 
Cranch,  141,)  the  same  law  was  admitted  and  declared.  The 
counsel,  Mr.  Harper,  observed,  that  when  a  negotiable  pro- 
missory note  is  endorsed,  it  is  in  truth  an  inland  bill  of  ex- 
change, drawn  by  the  payee  or  enclorser,  in  favor  of  the  endor- 
see upon  the  maker,  and  by  him  accepted.  Hence,  says  he, 
the  law  with  respect  to  both  kinds  of  paper  is  the  same.  The 
contract  of  the  first  endorser  of  a  promissory  note  was  the 
same  as  that  of  the  drawer  of  a  bill  of  exchange  ;  and  the 
forms  o/  that  contract  were  well  known,  by  a  reference  to  the 
Law  Merchant.  The  Chief  Justice  of  the  United  States,  in 
dulivering  the  opinion  of  the  Court,  traces,  through  a  variet} 
of  cases,  the  reasoning  and  the  rule,  relative  to  bills  of  ex 
change,  and  tljen  applies  them  to  an  endorsed  promissory  note 
in  the  case  before  him.  He  says  that  the  endorser  of  the  note 
is  to  be  considered  as  the  drawer  of  a  bill,  and  the  maker  of  a 
note,  as  the  acceptor  of  a  bill. 

If,  according  to  our  statute,  and  according  to  universal 
usage,  wherever  the  Law  Merchant  prevails,  the  endorser  of  a 
note  is  liable  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
change, then  we  are  only  to  inquire  what  demand  of  payment 

j  *  103  I  upon  the  acceptor  of  a  bill  will  be  sufficient  *to  charge  the 
drawer  of  the  bill,  because  the  like  demand  upon  the  maker  of 
a  note  will  be  sufficient  to  charge  the  endorser  of  the  note, 
Tliere  can  be  no  escape  from  this  conclusion,  for  we  have  the 
very  words  of  the  statute,  that  they  shall  be  liable  in  like  man- 
ner. Now,  it  is  the  settled  rule  of  law,  and  the  settled  usage 
of  merchants,  that,  if  a  bill  of  exchange  be  drawn  by  A,  upon 
/i.,  for  such  a  sum,  payable  at  such  a  time,  in  favor  of  C,  and 
no  place  of  payment  be  designated  in  the  bill,  and  B.  accepts 
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il  generally,  the  demand  of  paymentj  when  the  bill  comes  to  in  error, 
maturity,  must  be  made  upon  B.,  personally,  or  at  his  place  of 
residence.  But  if  he  accepts  it  specially,  by  saying,  payable 
at  such  place,  or  at  such  a  bank  or  banker's,  as  is  usual  with 
•merchants,  then  payment  is  to  be  demanded  at  such  a  place, 
and  a  demand  and  refusal  of  the  acceptor,  at  the  place  ap- 
pointed, will  be  a  sufficient  demand  to  charge  the  drawer.  It 
was  so  decided  by  the  K.  B,  in  Parker  v.  Gordon,  (7  East, 
365,)  and  by  the  C.  B.  in  Ambrose  v.  Hopwood.  (2  Taunt. 
61.)  There  are  contradictory  cases  in  the  English  Courts,  in 
respect  to  the  sufficiency  of  such  a  demand  on  such  a  special 
acceptance,  if  the  suit  be  against  the  acceptor  of  the  bill,  and 
in  respect  to  the  sufficiency  of  such  a  demand,  where  the  place 
of  payment  is  incorporated  in  the  body  of  a  note,  and  the  suit 
is  against  the  maker  of  tlie  note.  Fenton  v.  Goundry,  13 
East,  459.  Lyon  v.  Sundius,  1  Campb,  JV.  P.  423.  Head 
V.  Sewell,  1  llolVs  N,  P,  363.  Smith  v.  De  la  Fontaine, 
tried  before  Lord  Mansfield,  in  1785,  and  cited  by  Mr.  J. 
Ilolroyd,  in  Bowe  v.  Jfilliams,  in  K.  B.  in  1816,  cited  in  note 
to  1  Holt,  364.  JVolcott  v.  Van  Santwood,  17  Johns.  Bcp, 
248,  are  cases  to  show,  that  in  a  suit  against  the  acceptor  of  a 
bill,  a  demand  at  tlie  place  specified  in  the  acceptance  need 
not  be  averred  or  shown,  for  that  he  is  liable,  notwithstanding 
such  acceptance,  generally  and  universally.  Callaghen  v. 
^ylett,  3  Taunt.  397.  2  Campb.  N.  P.  549,  and  Gammon 
V.  Schmoll,  5  Taunt.  344,  are  cases  to  show  that  a  demand 
at  the  place  specified  is  necessary  to  charge  the  acceptor,  and 
that  there  was  no  distinction  for  that,  purpose  between  the 
drawer  and  acceptor. 


So,  Saunderson  v.  Bowes,  14  East,  500.  Trecothick  v. 
Edwin,  1  Starkie's  N.  i\  468.  Dickinson  v.  Bowes,  *16 
East,  110.  Bowes  v.  llowe,  in  the  Exchequer  Cliamber,  5 
Taunt.  30,  are  cases  to  show  that  if  the  place  of  j;ayn:e*nt  be 
efnbodied  in  the  note,  a  presentment  at  the  place  must  be 
averred  and  shown,  to  charge  the  maker.  Nicholas  v.  Bowes, 
2  Campb.  498.  Butterworth  v.  LordLe  Despenccr,  SMaule 
iV  Selw.  150,  are  cases  to  show  that  a  demand  at  the  place 
specified,  though  embodied  in  the  note,  is  not  necessary  to 
charge  the  maker  of  the  note.  But  I  shall  not  now  meddle 
with  those  cases,  nor  interfere  with  that, controversy.  It  is 
sufficient,  for  the  purpose  of  this  case,  that  all  the  authorities 
admit,  without  a  single  exception,  that  if  the  .icceplor  of  a  bill 
of  exchange,  containing  in  the  body  of  it  no  place  of  j)aymcnt, 
accepts,  payable  at  a  particular  place,  a  demand  at  sucli  place 
is  sufficient  to  fix  the  drawer ;  and  if  the  acceptor  of  a  bill 
stands  in  the  same  situation,  and  assumes  the  same  character, 
as  the  maker  of  an  endorsed  note,  and  especially  as  the  maker 
of  an  accommodation  note,  endorsed  and  returned  to  him  for 
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IN  ERROR,  his  use,  then  tlic  maker  of  a  note  so  returned  to  him  may 
ALBANY,     direct  the  place  of  payment  equally  with  the  acceptor  of  a  bill, 

Fei>ruary,ia;:i.  and  a  demand  at  such  place  will  be  sufficient  to  charge  the 

Y^^'^^!^^'^^  endorser.     The  analogy  is  perfect,  the  responsibility  the  same, 
V.  the  duties  the  same,  the  reason  the  same,  and  the  Law  Mer- 

•  \MKKicA    ^^^^^  governs  both  cases  by  the  same  impartial  rule,  and  with 
equal  and  irresistible  application. 

A  bill  of  exchange,  when  presented  to  the  drawee  for  ac* 
ceptanoe,  is  just  as  perfect,  and  no  more  perfect,  than  as  an 
accommodation  note  endorsed  and  returned  to  the  maker.  It 
then  becomes,  to  use  the  language  of  the  South  Carolina 
Judges,  in  a  case  already  cited,  an  order  by  the  endorser  on 
the  maker  of  the  note,  to  pay  the  contents  to  the  endorsee. 
And  when  the  maker  puts  such  a  note  in  circulation,  or  hands 
it  to  a  bank  for  discount  for  his  own  use,  the  wit  of  man  can- 
not invent  a  reason  why  the  maker  should  not  have  as  good  a 
right  to  direct  the  endorsee  wliere  to  look  for  payment,  as  the 
acceptor  of  a  bill  to  direct  tlie  payee  where  to  call  for  payment, 
it  is  impossible  to  create  a  distinction,  and,  therefore,  the  rule 
must  be  tlie  same  in  both  cases.  It  is,  then,  settled,  without 
contradiction,  that  the  acceptor  of  a  bill  may  make  a  special 
memorandum,  or  intimation,  under  his  acceptance,  where  the 

[  *410]  holder  is  to  call  for  payment,  and  *a  demand  at  tliat  place  is 
sufficient  to  dishonor  the  bill,  and  to  fix  the  drawer.  So,  here 
the  maker  of  the  accommodation  note,  when  he  puts  it  in 
motion,  may,  by  a  memm'andum  in  the  margin,  at  tlie  foot,  or 
on  the  back  of  the  note,  or  by  a  letter,  or  memorandum  on  a 
separate  paper,  inform  the  discounting  bank,  or  the  endorsee, 
or  holder,  where  to  look  for  payment  when  the  note  falls  due, 
and  a  dentand  at  such  place  is  sufficient  to  dishonor  the  note 
and  fix  the  endorser. 

In  my  opinion,  no  two  cases  more  entirely  analogous,  in  the 
reason  and  in  the  law  of  them,  can  be  presented  to  the  human 
understanding. 

It  was  said,  lately,  in  the  English  House  of  Lords,  in  tlie 
case -of  Benson  v.  WhiiSy  (4  Dow.  338,)  timt  the  practice  of 
accepting  bills  payable  at  the  banking  house,  or  at  some  par- 
ticular place,  or  by  some  person  other  than  the  acceptor  him- 
self, has,  of  late  years,  become  universal.  The  practice  was  a 
great  convenience  to  both  holder  and  acceptor:  To  the  hold- 
er, because,  by  having  a  bill  payable  at  a  house  of  business,  he 
is  certain  of  finding  some  person  who  will  give  him  an  answer, 
whether  the  bill  is  to  be  paid  or  not :  To  the  acceptor,  be- 
cause, it  facilitates  the  keeping  accounts,  and  enables  him  to 
paVi  where  he  has  the  means  ;  and  if  he  should  have  occasion 
to  leave  his  residence.^  his  acceptance  may  be  paid  in  his  ab- 
Fen  '<\  Lord  KUenboroiigh,  also,  in  the  case  of  Fenton  v. 
(ioittnlrj.  (lw<.li  much  upon  the  convenience  and  utility  of  this 
J4ti 


Of  THE  STATE  OF  NEW-YORK. 


410 


Wood  WORTH 

V. 

Bakk 

or  AMXR1C4. 


[♦4111 


mercantile  usage  of  pointing  out  by  a  memorandum  at  the  jnerrou. 
lime  of  acceptance  of  a  bill,  where  the  holder  might  call  for     albany 
|)ayment.     Acceptors,  says  he,  may  change  their  residence  Februarj^isii. 
while  the  bill  is  running,  or  they  may  dwell  at  one  place,  and 
carry  on  business  at  another.     Many  persons,  during  the  hours 
when  payments  are  usually  made,  are  often  occupied  elsewhere 
than  at  their  own  houses,  and  therefore,  his  lordship  obserTes, 
it  has  become  a  frequent  practice,  in  order  to  avoid  incon- 
venience to  the  holder,  for  the  acceptor  to  intimate  or  point 
out  his  bank  of  deposit,  or  some  other  place,  as  his  house  of 
residence,  if  he  may  so  express  it, /or  thai  purpose. 

This  practice,  like  most  other  mercantile  usages,  has  been 
dictated  by  convenience,  and  has  grown  out  of  the  mutual 
♦accommodation  of  the  parties  concerned.  It  has  crossed  the 
Atlantic,  and  been  adopted  in  our  own  commercial  cities.  It 
equally  accommodates  the  holder  and  acceptor  of  a  bill,  and 
the  holder  and  maker  of  a  note,  and  any  decision  of  this  Court, 
disturbing  this  usage,  might  work  infinite  mischief,  and  would 
be  deeply  to  be  regretted. 

But  without  dwelling  longer  on  the  analogy  between  this 
case  and  that  of  accepted  bills,  I  shall  now  attempt  to  show 
that  the  question  before  us  has  been  settled  by  cases  in  point, 
both  in  England  and  in  this  country. 

The  first  case  I  shall  refer  to,  is  that  of  Saunderson  v. 
Judge,  (2  H.  Black.  509,)  decided  in  the  English  Court  of 
Common  Pleas,  in  the  year  1TS5.  That  was  an  action  on  a 
promissory  note  by  the-  holder  against  the  endorser.  At  the 
foot  of  the  note  there  was  a  memorandum  made  by  the  maker, 
that  he  would  pay  it  at  the  house  of  isaunderson  ^  Co.,  with 
whom  he  had  a  cash  account.  The  note  had  been  negotiated 
through  several  hands,  and  came  to  the  same  house  of  tSViuii- 
derson  ^  Co.,  who  were  bankers,  and  holders  of  the  note  when 
it  became  due,  and  plaintiffs  in  the  suit.  The  maker  had 
absconded  before  the  note  fell  due,  and  no  demand  was  made 
upon  him,  or  at  his  usual  place  of  abode.  The  question  raised, 
on  behalf  of  the  endorser,  was,  whether  it  was  not  incumbent 
on  the  plaintifls  to  prove  a  demand  on  the  maker.  The  Court 
decided  that  the  place  of  payment  was  no  part  of  the  contract 
in  that  case,  and  that  the  maker  had  merely  appointed  the 
house  of  his  banker  as  the  place  where  he  was  to  be  called 
upon  for  payment,  and  where  it  would  be  paid.  It  was  not 
necessary,  they  observed,  that  a  demand  should  be  personal ; 
it  was  sufiicient  if  it  be  made  at  the  house*  of  the  maker 
of  the  note,  and  it  is  the  same  thing,  in  effect,  if  it  be 
made  at  the  place  where  he  appoints  it  to  be  made :  and  as 
they  at  whose  house  it  was  to  be  paid,  were  themselves  the 
holders  of  it,  it  was  a  sufiicient  demand  for  them  to  turn  to 
their  books,  and  see  the   maker's  account  with  them«  and 
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/.v  F.RROR.  a   sufficient  refusal,   to  find  that  he  had  no  effects  in  their 

FeiTuary.iu-M.       This  decision  was  unanimous,  and  it  has  stood  for  upwards 

of  twenty-five  years  uncontradicted  and  unquestioned,  and  it 

has  been  uniformly  received  since,  both  in  England  *and  in 

Bank        this  countrv,  as  a  clear  and  settled  rule  of  law.     'f'he  Judges 

who  decided  it  were  men  of  the  most  distinguishec  reputation, 

f  *  4  ^2  I  and  the  names  of  two  of  them  are  familiar  to  all  the  reading 
part  of  the  profession  ;  I  allude  to  Lord  Chief  Justice  Eyre, 
and  Mr.  Justice  BuUer, 

The  case  before  us  cannot  be  distinguished  from  that  in  any 
material  degree,  or  so  as  to  divert  or  weaken  the  force  and 
application  of  its  authority.  The  memorandum  of  the  maker 
at  the  foot  of  the  note  in  Saunderaon  v.  Judge,  was  made,  no 
doubt,  before  it  passed  out  of  his  hands  to  the  original  payee. 
It  could  not  have  been  made  afterwards,  because,  when  a 
promissory  note  is  given,  (as  that  appears  to  have  been)  for  a 
valuable  consideration,  it  becomes  instantly  the  property  of  the 
payee,  and  cannot  return  to  the  maker  until  paid.  The  maker 
can  never  write  a  memorandum  on  the  note  after  endorsement, 
except  in  the  case  of  an  accommodation  note  endorsed  in 
blank,  and  returned  to  the  maker,  to  be  used  by  him  at  his  plea- 
sure, and  on  his  own  account.  He  may  then  give  the  direc- 
tion as  to  the  place  of  payment,  by  a  memorandum  on  the 
note,  with  perfect  safety  and  propriety  ;  for  as  the  Court  said  in 
Saunderson  v.  Judge,  the  memorandum  forms  no  p^rt  of  the 
contract,  and  therefore  the  endorser,  Avho  lent  his  name  for 
accommodation  has  no  right  to  complain.  He  has  no  concern 
with  that  direction.  It  is  a  business  entirely  between  the 
maker  and  the  party  who  receives  the  note  for  discount,  and 
it  is  for  their  mutual  accommodation,  as  we  have  already  seen, 
that  a  place  of  payment  should  be  pointed  out.  The  case  of 
Saunderson  v.  Judge  is,  therefore,  a  most  decided,  and  most 
respectable  authority  on  the  point  before  us  ;  and  it  completely 
overthrows  all  the  pretensions,  that,  where  no  place  of  payment 
is  fixed  in  the  body  of  the  note,  a  demand  must  be  made 
either  on  the  maker  personally,  or  at  his  usual  place  of  abode. 
These  memoranda  at  the  bottom,  or  in  the  margin  of  a  DOte, 
are  quite  common,  and  they  are  understood  as  a  mere  indica- 
tion of  the  place  of  application  for  payment,  and  a  mere  direc- 
tion for  the  convenience  of  the  maker  and  holder.  They 
constituie  no  part  of  the  note.  The  contract  is  complete  and 
p»^rf(»cT  without  them.     So  it  has  been  ruled  repeatedly  in  the 

{  *  n:<  I  Kmrlish  *Courts.  (Hrice  v.  MitchelL  4  Campb.  N.  F.  200. 
Richards  v.  Lof'd  Milsington,  1  Holt's  N.  F,  364,  note.) 
But  they  are  sufficient  to  guide  the  holder,  and  direct  him  to  a 
proper  place  to  demand  payment.  If  the  maker,  instead  of 
making  the  nn^morandum  on  the  note,  had  sent  a  letter  with 
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the  note  to  the  Bank  of  Amet^ca,  and  informed  them  that  he  J y. error. 
should  shortly,  and  before  the  day  of  payment,  remove  to  such     aluany, 
a  place  in  the  city  of  New-Yorky  or  to  Newburgh  or  to  Pough-  February,ifi2i 
keepsie,  or  would  provide  funds  at  such  a  place  to  pay  the  vvoodworth 
note,  a  demand  there  would  have  been  sufficient,  seeing  that  v. 

the  note  itself  was  silent  as  to  the  place  of  payment.  All  ^^  America 
that  the  law  requires  of  the  holder,  is  good  faith  and  due  dili- 
gence in  seeking  to  demand  payment,  when  the  note  becomes 
due.  When  the  note  does  not  provide  a  place  of  payment, 
the  maker  may  fix  the  place  of  payment  where  he  pleases ; 
and  any  place  which  he*  designates,  with  good  faith,  becomes, 
quoad  hoc,  or,  in  respect  to  that  particular  contract,  his  place 
of  residence. 

The  next  case  which  I  shall  mention  as  being  perfectly  in 
point,  is  that  of  the  State  Bank  v.  Hurd,  (12  Tyng's  Mass, 
Rep.  172,)  decided  in  the  Supreme  Court  of  Massachusetts, 
in  1815.  That  was  a  suit  by  the  State  Bank  as  holder,  against 
the  endorser  of  a  promissory  note.  The  note  was  made  pay- 
able at  the  State  Bank,  but  as  the  counsel  and  the  Court 
seemed  equally  to  have  assumed  that  a  demand  upon  the  - 
maker  was  necessary  in  order  to  charge  the  endorser,  the 
question  arose  as  to  what  was  a  sufficient  demand,  and  the 
opinion  of  the  Court  on  that  question  goes  the  whole  length 
of  the  English  doctrine.  The  case  states  that  bank  notices 
were  left  for  the  maker,  and  for  the  defendant  as  endorser,  at 
one  Metcalf's  shop,  in  Cornhill,  Boston,  **  by  direction  of  the 
said  Larkin  and  llurd,  (the  maker  and  endorser)  respective- 
y."  The  reporter  has  not  stated  this  matter  of  fact  with 
sufficient  explanation,  and  the  want  of  precision  in  the  sen- 
tence led  the  counsel  in  the  case  before  this  Q§urt,  to  assume 
that  the  place  of  payment  had  been  designated  by  the  joint 
act  of  maker  and  endorser.  But  I  think  this  could  not  pos- 
sibly have  been  the  fact,  and  the  words  do  not  necessarily  war- 
rant that  construction  ;  and  it  is  evident,  that  neither  the  re- 
porter nor  the  Court  understood  *the  fact  so.  The  sentence,  [  *414  j 
when  read  and  examined,  according  to  the  rules  of  sound 
criticism,  and  by  taking  the  parts  of  it  distributively,  according 
to  the  use  of  the  word  respectively,  reddendo  singula  singulis, 
it  clearly  means,  that  the  maker  gave  direction  that  the  demand 
as  to  him  should  be  made  at  Metcalfe  s,  and  the  endorser  gave 
direction  that  the  notice  as  to  him  of  non-payment  by  the 
drawer,  should  be  given  at  Metcalfe s.  How  they  happened 
to  fix  upon  the  same  place,,  it  is  difficult  to  know,  and  idle  to 
conjecture :  but  it  is  extremely  improbable  that  the  maker  and 
endorser  should  have  entered  into  an  agreement  with  each  * 
other,  that  the  demand  upon  the  one  to  pay,  and  the  notice: 
of  his  default  to  the  other,  should  be  given  at  the  same  place. 
The  subject  of  directing  a  demand   upon  the  one,  in  order  to 
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IX  ERR'OiL  fix  the  debt  upon  the  other,  was  the  one  of  nil  others  the  least 
ALBAiNY,     likely  to  invite  a  drawer  and  endorser  to  act  in  friendly  con- 

Fcbruar3%]82i.  cert.     Thc  Qioment  a  siiggestion  was  dropped  of  stopping  pay- 

y^^^^^^!^^'^  ment,  and  charging  the  endorser,  the  latter  would  naturally 
V.  put  himself  in  a  posture  of  defence,  and  instead  of  arranging 

p»^K  the  form  and  manner  of  the  notice,  he  would  be  on  the  alert 
to  ward  off  thc  blow,  and  to  secure  himself.  The  whole  sup- 
position strikes  me  as  equally  improbable  and  absurd. 

But. the  respectable  reporter,  Mr.  Tyng,  must  have  known, 
better  than  any  other  person,  what  was  intended  by  this  state- 
ment of  the  case ;  and  we  have,  in  the  marginal  note,  his  com- 
mentary on  his  own  text.  He  gives  the  substance  of  the 
authority  in  these  words :  "  Where  a  promiser  appointed  a 
place  to  notify  him  of  his  note  falling  due,  a  notice  duly  left  at 
such  place  was  holden  sufficient  to  charge  the  endorser."  And 
the  decision  of  the  Court  takes  no  notice  of  any  consent  to 
the  place,  or  appointment  of  such  place,  by  the  endorser,  who 
was  the  defendant  in  the  suit ;  but  they  put  their  opinion  ex- 
clusively and  entirely  upon  the  fact,  that  the  maker  of  the 
note  had  designated,  in  a  way  distinct  from  the  note  itself,  the 
place  where  he  was  to  be  called  upon  for  payment.  The  Court 
say,  that  *^  the  agreement  of  the  promiser,  that  notice  left  for 
him  at  a  certain  shop  in  Boston  should  be  equivalent  to  a 
formal  demand  upon  him,  removed  the  necessity  of  reporting 

f*415]  to  his  house,  *or  place  of  business,  to  make  such  demand: 
and  his  failure  to  pay,  on  si^ch  notice^  rendered  the  en<lorser, 
who  had  ^seasonable  information,  absolutely  liable."  '  This  is 
all  that  the  Cpurt  say  on  this  subject,  and  they  do  not  put  the 
cause  upon  the  fact  of  any^  joint  consent,  nor  do  they  even  so 
much  as  allu^  to  any  consent  of  the  endorser. 

This  case,  then,  like  the  one  in  the  C.  J?.,  is  entirely  appli- 
cable, and  it  comes  to  us  with  the  weight  of  authority.  We 
have  the  same  decision  on  the  same  point,  by  two  Courts  of 
the  first  character  on  both  sides  of  the  Atlantic.  And  it  is 
worthy  of  notice,  that  the  Courts  were  unanimous,  and  treat 
the  question  as  one  perfectly  plain  and  easy  of  solution.  I 
should,  then,  certainly  think  that  I  was  bound  to  apologize  to 
this  Court,  for  having  dwelt  so  long  upon  the  case,  if  I  had 
not  found  a  sufficient  excuse  in  the  exalted  station  of  the  in- 
dividual who  raises  the  objection,  and  in  the  distinguished 
rank'  of  the  counsel  whom  he  has  employed  to  support  it. 

The  doctrine  laid  down  ia  the  English  case  of  Sautider* 
son  V.  Judge,  has  not  only  been  adopted  in  Ufassachusetts, 
in  the  case  just  cited,  but  it  has  been  received  and  recognised 
as  sound  law  in  the  Courts  of  other  states.  Judge  Southard 
of  New  Jersey y  (1  Southard  Rep,  25,)  in  one  of  his  judicial 
decisions,  refers  to  it  as  his  authority,  when  he  is  speaking  of  a 
demand  upon  the  maker  sufficient  to  fix  the  endorser.  Mr. 
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Justice  Livingstany  also,  in  delivering  the  opinior.  cC  ooi  Su«  in  error, 
preme  Court,  in  1804,  in  the  case  of  Stewart  v,  Edcn^  (^  albany, 
Caineay  121,)  and  laying  down  the  rule  as  to  the  sufficiency  Fehroary^sgi 
of  a  demand  upon  the  maker,  cites  and  adopts  that  very  au- 
thority* So,  Chief  Justice  Thomp8(m^  in  delivering  the  opin- 
ion of  the  Supreme  Court,  in  the  caae  of  Anderson  v.  Drahe^ 
(\A  Johns.  Rsp.  114,)  declares  the  settled  law  to  be,  that  a 
demand  of  payment  at  the  place  where  tlio  note  was  payable, 
is  enough  to  charge  the  endorser,  and  he  also  refers  as  his 
authority  to  this  very  case  of  Saunderson  v.  Judge,  He  says, 
that  where  no  particular  place  is  appointed  for  payment,  the 
holder  must  find  the  maker :  These  words  he  uses  on  ching 
the  case  of  Saunderson  v.  Judge ;  and  it  shows,  evidently, 
that  he  had  the  doctrine  of  that  case  in  his  mind,  and  *meant 
that  the  maker  was  to  be  sought,  if  the  maker  had  not,  fcithin 
Vie  sense  of  thai  casCy  appointed  a  place  of  payment.  The 
late  Chief  Justice  further  observed,  that  if  the  maker  had  re- 
moved out  of  the  statCy  a  demand  at  the  place  within  the 
state  where  the  note  was  given,  was  sufficient.  This  is  a  just 
and  reasonable  limitation  of  the  extent  of.  the  demand,  and  one 
would  think  it  was  sufficient  to  put  to  ffight  all  those  extreme 
cases  about  appointing  the  place  of  payment  at  Charlestony  or 
New  Orleans,  or  Calcuttay  which  the  fancy  of  the  learned 
counsel  suggested,  in  order  to  give  to  the  usage  an  alajrming  ap- 
pearance ;  and  when  we  now  consider,  that  this  doctrine  of  the 
English  law  has  never,  in  one  single  instance,  been  question- 
ed, either  at  home  or  abroad,  and  when  we  consider  what  a 
deep  root  it  has  taken  in  these  United  Staies,  and  under  what 
a  venerable  sanction  it  has  been  received,  and  incorporated 
into  the  mercantile  law  of  the  land,  we  are  certainly  calli^d 
upon  to  make  too  costly  a  sacrifice  of  our  usages  and  customs, 
if  not  of  our  reason  and  judgment,  merely  to  reUeve  the  en- 
dorser in  this  particular  case.  Even  if  the  question  was  doubt- 
ful in  our  minds,  I  should  think  that  the  uiftmimous  opinion 
of  so  learned  and  respectable  a  tribunal  as  the  Supreme  Court 
of  this  state  would,  of  itself,  be  sufficient  to  turn  the  scale. 

The  Law  Merchant  relative  to  bills  of  exchange  and  endorsed 
notes,  and  commercial  paper  generally,  is  not  the  law  of  this 
state  only,  but  of  all  the  states  of  the  Union,  and  of  all  the 
commercial  nations  of  Europe.  The  maker  and  endorser  of  a 
note,  and  the  drawer  and  acceptor  of  a  bill,  are  subject,  sub- 
stantially, to  the  same  rules  and  conditions  in  one  country  as 
in  another.  The  Law  Merchant,  says  MelyneSy  in  the  time  of 
King  James y  is  ''  a  customary  law,  approved  by  the  authority 
of  all  kingdoms  and  commonwealths,  and  not  a  law  established 
by  the  sovereignty  of  any  one  prince."  It  is  the  most  r^jlional 
and  the  most  liberal  of  all  codes,  and  prevails  every  where 
within  the  region  of  commerce.    I  may  refer,  as  an  example, 
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IS  ERROR,  to  the  new  commercial  code  of  France^  which  was  only  a 
ALUANY,    .digest  of  the  former  law  of  France  on  the  subject,  and  which 
Fti.rnary,i8iii.  establishes,  with  much  minute  precision,  the  same  rules  whici* 
\vJ^[^[XoRTH  prevail  *in  the  English,  and  in  our  law,  relative  to  bills  nnd 
^v.  notes.     There  must  be  the  same  demand  upon  the  maker,  and 

OF  Amkkica.  the  same  notice  to  the  endorser,  and  the  code  points  out  where 
r  ^417  1  ^^^  demand  must  be  made  by  the  notaries.  It  must  be  made 
^  ^        at  the  domicile,  qr  place  of  residence  of  the  party.     The  word 

domicile  in  the  French  law,  according  to  Mr.  DuponceaUy  the 
learned  translator  of  the  French  commercial  code,  has  a  gene- 
ral, and  a  particular  technical  meaning.  In  the  former  sense, 
it  means  the  party's  usual  place  of  residence ;  but  in  the 
language  of  legal  practice,  it  signifies  a  specific  place  of  abode, 
declared,  assumed,  or  pointed  out  by  the  instrument  or  con- 
tract. For  the  purpose  of  a  particular  contract,  the  (larties 
elect  their  domiciles  a1  such  or  such  places,  and  a  summons 
regularly  served  at  the  place  of  the  elected  domicile  is  suflicient. 
So,  he  says,  a  bill  of  exchange,  when  not  payable  at  a  particu- 
lar j>lace  or  domicile  of  the  acceptor,  as  when  funds  happen  to 
be  lodged  in  anoth^^r  place,  is  usually  accepted  in  this  form : 
acceijted  at  Bordeaux,  payable  at  the  domicile  of  A.  JJ,, 
merchant  in  Nantz,  The  legal  efl'ect  of  this  special  accept- 
ance is,  that  the  demand  and  protest  must  be  made  at  Aoti/z, 
and  not  at  Bordeaux.  (Vide  Duponceau's  translation  of  the 
Code  de  Commerce,  art.  1'23.  161.  113,  in  the  American  Be- 
view,  vol.  2.     Append,  p.  110,  note  50,  p.  118,  note  66. 

The  Court  will  perceive  tliat  the  French  law  is  precisely 
the  same  as  the  English  on  this  subject,  and  where  the  place 
of  payment  is  not  fixed  in  the  contract  itself,  it  is  no  part  of 
the  contract.  Tlie  maker  or  the  acceptor,  who  has  it  tdl 
times  a  perfect  right  to  shift  his  domicile,  or  place  of  residence, 
as  often  as  he  pleases,  may,  as  a  matter  of  course,  and  to  suit 
.  his  convenience,  or  to  suit  the  convenience  of  the  holder,  point 
out  the  place  where  he  will  be,  or  where  he  will  provide  funds 
to  meet  the  payment,  and  such  place  becomes,  in  respect  to 
that  contract,  his  place  of  residence,  and  a  demand  upon  him 
there  is  suflicient. 

To  conclude,  then,  I  think  that  the  following  propositions 
are  well  founded. 

1.  That  the  bank  had  a  right  to  presume  that  the  iuemo- 
randum  in  the  margin  of  the  note  was  made  with  the  know- 
ledge and  consent  of  the  endorser,  in  as  much  as  it  was  an  qc- 
I  *  1 1 8  ]  commodation  *note,  endorsed  in  blank,  and  handed  back  to 
the  maker,  and  transmitted  by  him  to  the  bank  to  take  up  a 
siniilar  note,  drawn  and  endorsed  by  the  same  parties.  But 
whether  the  memorandum  was  made  with  or  against  the  con- 
sent'of  the  endorser,  is  immaterial  in  respect  to  the  bona  fide 
holder,  who  came  by  the  note  in  the  course  of  business,  and 
3o2 
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for  a  fair  and  ValuaUe  consideration,  without  notice  of  any  in  error  . 
objection  on  the  part  of  the  endorser.  The  demand  upon  albAxNIs" 
tlie  maker,  in  pursuance  of  the  memorandum,  must  be  equally  February, i8:2i. 
valid  and  binding  upon  the  endorser  in  either  case  ;  and  this  ^^ff"^^^"^"^^ 
upon  established  prmciples  of  law,  m  respect  to  commercial  v. 

paper.  ^^.  y[*j||^^,j. 

2.  That  the  note  when  endorsed  became,  by  the  words  of 
our  statute,  and  by  the  general  Law  Merchant,  likened  to  an 
inland  bill  of  exchange,  and  the  parties  were  rendered  liable 
in  like  manner.  It  followed,  therefore,  that  the  maker  of  the 
note,  alter  it  was  endorsed  in  blank,  and  returned  to  him  for 
bis  use,  stood  in  the  character  of  an  acceptor  of  a  bill  with  * 
equal  rights  ^nd  responsibilities,  and  he  had  authority  to  desig- 
nate the  place  of  payment,  as  none  was  mentioned  in  the  note. 
That  the  acceptor  of  a  bill  has  such  a  right,  is  every  where,  and 
by  every  person,  admitted. 

3.  That  such  a  mmaorandum^  made  out  of  the  body  of  the 
note,  and  being  a  mere  intimation  of  the  place  of  payment, 
was  no  part  of  the  contract ;  but  it  was  sufficient  to  justify  the 
holder  to  call  at  such  a  place  for  payment,  and,  being  refused, 
he  had  a  r^ht  to  look  to  the  endorser.  This  is  a  clear  settled 
rule  in  England,  and  it  has  been  repeatedly  recognised  in  this 
country,  and  in  this  state. 

Nothing,  in  my  humble  judgment,  can  be  more  reasonable, 
nothing  clearer,  nothing  better  estabhshcd,  than  these  rules  ; 
and  I  am  accordingly  of  opinion,  tliat,  on  either  of  these 
grounds,  the  judgment  of  the  Supreme  Court  was  correct,  and 
that  it  ought  to  be  affirmed, 

Adams,  Barstow,  Forward,  Frothingham,  Hart,  Miles, 
M'Martin,  Paine,  and  Rosencrants,  Senators,  were  of  the 
same  opinion. 

R.  Skinner,  Senator.  In  determining  this  cause.,  we  are  to 
take  into  consideration  the  situation  of  the  parties  at  the  ma- 
king *of  the  note  in  question,  the  nature  of  the  endorser's  con-  [  *  4 19  ] 
tract,  the  alteration,  (if  any,)  which  has  been  made  in  it  by 
the  appointment  of  a  place  of  payment  in  the  maker's  memo- 
randum, and  the  efibct  of  such  alteration  upon  the  liability  of 
the  endorser. 

At  the  making  of  the  note,  both  the  drawer  and  endorser 
resided  in  Albany,  (where  they  still  reside,)  and  as  the  note 
specified  no  place  of  payment,  the  law  imposed  upon  the  hold- 
er the  necessity  of  demanding  it  of  the  maker  personally,  or  at 
his  residence. 

The  endorser's  contract,  then,  was  to  pay  to  the  holder^ 
the  amount  of  the  note,  in  case  of  default  on  the  part  of  the 
maker,  provided  payment  should,  in  due  time,  be  demanded 
of  the  maker  personally,  or  at  his  residence,  and  proYided 
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ly  ERROR,  notice  of  nonpayment  should  be  (ftilj^  transmitted  to  the  en« 

February,i82i.      The  memorandum,  made  by  James  Kane,  transferred  Um 
^^jj'^j'Yf"^-^  place  of  payment  to  the  Bank  of  America,  and,  in  my  opinion, 
V.  was  a  material  alteration  of  the  endorser's  contract.     It  was 

Bank  contended,  on  the  ars^ument  of  this  cause,  and  has  been  so 
decided  by  the  Supreme  Court,  that  the  place  of  payment  is 
no  part  of  the  contract,  and,  therefore,  that  the  memorandum 
did  not  alter  the  contract  as  between  the  immediate  parties  to 
the  note.  I  cannot  assent  to  this  proposition.  On  the  con- 
trary, it  appears  to  me,  that  the  place  of  payment,  next  to  the 
sum  payable,  is  the  most  essential  part  of  the  contract ;  for  on 
its  proximity,  or  remoteness,  must  depend,  in  point  of  time,  the 
endorser's  knowledge  of  nonpayment,  which,  in  most  cases, 
must  to  him  be  a  matter  of  great  importance.  And  I  appre- 
hend that  a  merchant  of  this  city,  when  about  to  endorse 
negotiable  paper,  would  deem  the  contract  into  which  he  was 
entering,  as  materially  different,  whether  the  note  was  made 
payable  at  Albany,  or  at  New  Orleans,  He  would,  undoubt- 
edly, take  into  consideration,  in  estimating  the  responsibility 
he  was  to  incur,  that  in  the  one  case,  he  would  receive  notice  of 
his  liability,  in  case  of  dishonor,  the  same  day ;  but  in  the  other, 
not  until  twenty  or  thirty  days  after  he  became  charged  with 
the  amount. 

On  a  careful  examination,  it  will^be  found,  that  the  autho- 
rities cited  by  the  Supreme  Court  do  not  warrant  the  doctrine 
[  *  420  ]  ^contended  for  :  it  seems  to  have  grown  out  of  the  opinion  of 
the  Court  of  C.  B.  in  the  case  of  Saunderson  and  others  v. 
Judge,  (2  Hen.  BL  509.)  But  that  part  of  their  opinion  in  which 
it  is  held  that  the  place  of  payment  is  no  part  of  the  contract, 
is  wholly  extrajudicial,  a  mere  dictum,  unsupported  by  autho- 
rity, not  called  for  by  the  subject  matter,  and  inconsistent  with 
the  judgment  given  in  the  cause.  That  dictum  has,  also,  in 
effect,  been  overruled  by  the  same  Court,  in  the  cases  of  Am- 
brose V.  Hopwood,  (2  Taunt.  16,)  Callaghanv.  Aylett,  (3 
Taunt.  397,)  and  Gammon  v.  SchmoU,  (5  Taunt.  354,)  and 
by  the  Court  of  King's  Bench,  in  the  cases  of  Saunderson  v. 
Bowes,  (14  Ea^t,  500,)  and  Tidmarsh  v.  G rover,  (1  Maule 
and  Selw.  735,)  cited  on  the  argument ;  in  each  of  which 
cases,  and  particularly  in  the  last,  the  place  of  payment  was 
held  to  be  a  material  part  of  the  contract.  The  case  of  Saun- 
derson V.  Judge  is  also  inapplicable,  because  there  can  be  no 
doubt  that  the  memorandum  at  the  foot  of  the  note,  designat- 
ing the  place  of  payment,  was  made  by  Sharp,  the  maker, 
piHor  to  the  endorsement,  by  Judge,  and,  of  course,  with  his 
assent. 

The  case  of  Trapp  v.  Speerman,  (3  Esp.  Rep.  57,)  is  not 
only  a  nisi  prius  decision,  but  is  wholly  done  away  by  the 
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<  ase  of  Saundersim  v.  Bowea,     The  case  of  Price  v.  Mitchell,  /iv  error  ' 
(4  Campb.  200,)  is  unlike  the  present,  in  as  much  as  the  me-     ALBANvr 
morandum  in  the  margin  was  not  signed,  and  did  not  profess  February,i82i 
to  designate  the  place  of  payment,  but  only  to  point  out  the  w^"^""^^^^ 
maker's  residence ;  and  even  in  that  case,  Gibbs,  Chief  Jus-  v. 

tice,  in  deUvering  the  opinion  of  the  Court,  observed,  that  if  Bank 
the  words  had  been  inserted  in  the  body  of  the  note,  they 
would  have  formed  part  of  the  contract.  Nor  is  the  doctrine 
supported  by  the  case  of  fVolcott  v.  Fan  Santwood,  (17  Johns. 
Hep.  248,)  whiQh  has  been  cited.  The  Chief  Justice,  in  his 
opinion  in  that  case, which  was  concurred  in  by  a  majority  of 
the  Court,  docs,  indeed,  say,  "  that  the  time  and  place  of  pay- 
ment are  merely  modal,  forming  no  essential  part  of  the  con- 
tract ;"  but  he  must  be  understood  as  speaking  with  reference 
to  the  maker,  or  acceptor  ;  for  in  the  language  of  Van  Ness, 
Justice,  in  the  same  case,  ^'  it  is  acceded  on  all  hands,  and  the 
po:$ition  is  too  plain  to  be  denied,  that  in  order  to  charge  the 
endorser,  a  demand  at  the  place  of  payment  *is  indispensable,  [*42l  ] 
and  that  the  necessity  of  such  demand  is  created  by  the  terms 
of  the  note."  Or,  in  other  words,  that  as  to  the  endorser,  the 
place  of  payment  is  a  material  part  of  the  contract ;  and  in 
that  very  case  the  Court  held  the  place  of  payment  so  far  ma- 
terial, in  an  action  against  the  acceptor,  as  to  require  proof  of 
presentment,  at  the  place  of  payment,  and  in  default  of  it,  that 
the  maker  could  not  recover  damages  and  costs.  That  such 
must  be  the  true  rule,  is  also  clear  from  the  effect  produced 
by  the  maker's  memorandum  in  this  case,  upon  the  rights  and 
liabilities  of  the  parties.  It  authorized  the  holder  to  present 
the  note  for  payment  at  the ^Bank  of  America,  where,  as  ori- 
ginally drawn,  it  could  not  have  been  demanded,  and  on  non- 
payment at  that  place,  to  have  recourse  to  the  endorser..  It 
subjected  the  endorser  to  new^  and  unexpected  liabilities.  By 
the  note,  as  originally  drawn,  he  bound  himself  to  pay,  in  the 
event  of  nonpayment,  on  a  demand  being  made  of  the  maker 
personally,  or  at  his  residence ;  by  the  addition  of  the  memo- 
randum, he  is  made  liable  upon  a  demand  of  payment  at  New- 

York,  which,  but  for  that  memorandum,  would  have  been 
perfectly  nugatory.  It  rendered  valid  a  notice  of  nonpay- 
ment, which  was  received*  one  or  two  days  later  than  that 
w  Inch  he  contemplated  at  the  time  of  his  endorsement,  a  cir- 
cumstance by  which  he  does  not  indeed  appear  to  have  been  * 
injured,  but  which  certainly  increased  his  risks,  and  lessened 
his  prospects  of  indemnity.  That  a  written  instrument  may 
be  varied  by  a  memorandum  in  the  margin,  and  that  the  terms 
of  such  memorandum  are  entitled  to  the  same  efficacy  as  if 
they  had  been  contained  in  the  body  of  the  instrument,  is  esta- 
blished by  the  cases  of  Starr  v.  Met  calf,  (4  Camp.  217,) 

Trecothick  v.   Edwin,   (1    Starkie's  Rep.  469,)   Flatt  v. 
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IN  ERROR,   Smith,  (14  Johns,  Rep.  368.)  and  Jones  v.  Failes,  (4  Afass. 
ALBANY,    I^P'm  244.)    The  latter  is  very  much  in  point.     Failes  had 

February,j82i.  endorsed  a  note  made  by  one  Clapp,  for  680  dollars,  at  the 
bottom  of  which,  enclosed  in  brackets,  was  written  these 
words,  "foreign  bills"  In  an  action  against  the  endorser,  it 
was  held  by  the  Court,  that  it  must  be  presumed  that  the 
words  in  brackets  were  written  by  the  drawer  of  the  note ; 
that,  it  was  immaterial  whether  they  were  part  of  the  original 
contract,  or  added  in  explanation  of  it ;  tiiat,  in  either  ^case, 
they  were  binding  on  the  parties,  as  fully  as  if.  they  had  been 
inserted  in  the  body ;  and  that  the  note  was  therefore  payable 
in  foreign  bills,  and  not  negotiable.  For  these  reasons,  I  am 
of  the  opinion  that  the  original  contract  was  matertalljf  altered 
by  the  memorandum. 

But  even  if  it  was  not  altered,  it  would  be  equally  fatal  to 
the  defendants :  for  if  the  original  contract  was  untouched  by 
the  memorandum,  then  the  demand  of  payment  ought  to  have 
been  made  of  the  maker  personally,  or  at  his  residence,  which 
was  not  done;  and  on  that  ground,  the  endorser  was  not 
charged.  The  endorser's  contract  having  been  thus  altered  in 
a  material  part,  without  his  knowledge  or  assent,  he  was  there- 
by discharged  from  all  further  responsibility.  The  rple,  that  a 
man  is  not  to  be  held  to  a  contract  which  has  been  varied 
without  his  assent,  is  perfectly  well  settled ;  and  if  an  instance 
can  occur  where  it  ought  to  be  applied  with  peculiar  strictness, 
it  is  that  of  a  surety,  in  which  favorable  light  the  plaintiflT  in 
error  is  entitled  to  be  viewed.  {Clason  v.  Morris,  10  Johns, 
Rep.  538.)  And  in  my  view  it  is  wholly  immaterial,  whether 
the  endorser  has  been  prejudiced  by  the  alteration  or  no* 
The  case  of  Ludlow  v.  Simond,  in  this  Court,  (2  Caines' 
Cases  in  Error,)  confirms  this  position  ;  and  is  not  less  con- 
formable to  strict  justice,  than  to  the  rules  of  law.  It  was 
there  held,  by  the  unanimous  opinion  of  this'  Court,  that  a 
surety  was  not  bound  beyond  the  strict  terms  of  his  contract ; 
and  although  in  that  case  the  deviation  from  those  terms  was 
not  shown  to  be  injurious,  but^  on  the  contrary,  was  probably 
beneficial  to  the  surety,  yet  he  was  discharged 'by  itw  We  are 
not  to  abandon  those  great  principles  of  natural  justice  which 
are  engrafted  in  the  law,  because  fhe  application  may  in  par- 
ticular cases  be  deemed  rigorous ;  but  whenever  they  apply, 
they  must,  for  the  sake  of  uniformity  and  certainty,  be  rigidly 
adhered  to. 

If  the  view  I  have  taken  of  this  subject  be  correct,  it  is 
unnecessary  to  examine  the  other  points  made  in  the  argu- 
ment. But  as  it  has  been  held  by  the  Supreme  Court,  and 
contended  here,  that  the  maker  was  authorized,  without  con- 
sulting the  endorser,  to  appoint  the  place  of  payment  at  the 
Bank  of  America,  and  that  a  demand  at  that  place  is  suffi- 
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cicnt  to  charge  the  endorser,  I  shall  briefly  advert  to   tlie  IN  error. 
grounds  *on  which  that  position  has  been  maintained.     It  is     albany, 
said,  that  as  the  acceptor  of  a  bill  of  exchange  may  make  his  Febnjary,i82i 
acceptance  payable  at  a  particular  place,  the  bill  itself  being  woodworth 
Silent,  so  may  the  maker  of  a  promissory  note,  who  is  regard-  v. 

cd  in  the  same  light  as  the  acceptor  of  a  bill.  No  solid  argu-  ^^  America. 
ment  can  be  drawn  from  this  source,  because  the  analogy  is 
not  complete,  until  the  bill  is  actually  accepted;  and  the  right 
of  the  acceptor  to  prescribe  the  terms  in  which  he  will  contract 
to  pay,  only  proves,  that  the  maker  of  a  note  may  draw  it  in 
such  manner  as  to  meet  his  own  views,  a  point  which  is  too 
plain  to  be  denied ;  but  which  differs  very  widely  from  varying 
the  note  after  accepted,  or,  as  in  this  case,  after  endorsement , 
(which,  in  point  of  principle,  is  the  same,)  and  that  without 
the  knowledge  of  the  acceptor,  or  the  endorser.  The  position 
has  also  been  placed  on  the  authority  of  the  State  Bank  v. 
Hurdy  (12  Mass,  Rep,  172,)  in  which  case  it  is  supposed,  that 
the  Supreme  Court  of  Massachusetts  have  recognised  the 
principle  contended  for.  From  the  report  of  that  case,*  I  have 
no  doubt  that  the  place  of  payment,  and  demand,  was  varied 
from  that  specified  in  the  note,  by  the  joint  agreement  and 
direction  of  both  maker  and  endorser ;  while,  in  this  case,  the 
gist  of  the  endorser's  complaint  is,  that  the  alteration  was 
made  without  his  knowledge  or  assent.  That  case  is  also  un- 
derstood in  this  way  by  Mr.  Bigeknv,  in  his  valuable  Digest 
of  the  Massachusetts  Reports;  and  indeed,  upon  any  other 
principle,  it  would  be  absurd.  Another,  and  certainly  the  most 
plausible  argument,  in  support  of  the  maker's  authority  to  fix' 
the  place  of  payment,  is,  that,  as  he  had  the  power  to  alter  it 
by  removal  or  by  absence  from  his  usual  residence,  he  was  also 
authorized  to  do  so  by  written  stipulation,  or,  in  the  language 
of  the  Supreme  Court,  "  that  he  could  do  by  agreement  what- 
ever he  could  do  by  his  locomotive  powers."  'A  conclusive 
answer  to  this  reasoning  is,  that  the  endorser,  in  case  of  re- 
moval, would  be  equally  apprized  of  the  place  of  demand.  In 
case  either  of  absence  or  removal,  he  would  have  no  right  to 
conipkiin,  because  it  was  a  part  of  his  original  contract,  and 
must  have  entered  into  his  .estimation  of  the  hazards  he  was 
about  to  incur  at  the  time  of  making  it.  Nor  is  there  any 
thing  growing  out  of  mercantile  usage,  or  the  commercial  •law  [*424  1 
to  confer  this  power  on  the  maker.  It  is  now,  for  the  first 
time,  brought  forward  in  our  Courts,  and,  if  sanctioned,  its 
consequences  would  undoubtedly  be  mischievous.  The  en- 
dorsers of  notes,  specifying  no  place  of  payment,  would  be 
unable  to  calculate,  with  any  degree  of  certainty,  where  no^ 
tice  of  payment,  in  case  of  such  an  event,  ought  to  be  re- 
ceived by  them  ;  and  they  would,  therefore,  be  subjected  to 
hazards  and  responsibihties,  unforeseen  &t  the  time  of  epdorse- 
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I^  ERROR,  ment,  and  not  to  be  guarded  against  by  common  prudence : 
ALBANY,     f^^9  if  ^'*®  maker  in  the  present  case  had  the  power  to  appoint 

Kebruary^82i.  Aiwo- FoT*,  as  the  placc  of  payment,  he  might  also  have  ap- 
~    ^       pointed  any  other  place,  however  remote,  as  tliere  could  be 
no  limits  prescribed  to  the  exercise  of  that  power,  but  his  own 
inclination. 

The  Supreme  Court,  aware  of  this  objection,  and  i>erceiving 
the  great  evils  which  might  result  from  allowing  this  authority 
to  the  maker,  have  intimated  "  that  if  he  should  appoint  a 
place  of  payment  so  remote  as  to  impose  an  unreasonable  risk 
on  the  endorser,  it  might  be  considered  a  fraud  upon  him." 
But  the  uncertainty  of  such  a  rule,  which  would  refer  the  de- 
cision of  each  case  to  its  particular  circumstances,  and  to  the 
discretion  of  the  Courts,  would  afford  but  a  slight  remedy  to 
the  anticipated  abuses.  I  gretitly  prefer  the  simple  and  rea- 
sonable maxim,  that  every  alteration  of  the  endorser's  contract 
in  a  part  which,  in  any  event,  may  become  material,  without 
his  approbation,  shall  discharge  bis  liability.  'This  rule  is  defi- 
nite and  certain  ;  and,  in  my  judgment,  is  not  only  founded  on 
sound  principles  of  law,  but  absolutely  essential  to  the  security 
of  endorsers  and  sureties.  No  injury  can  result  from  it ;  for 
its  only  effect  will  be,  to  apprize  the  endorser  of  the  proceed- 
ings of  the  maker,  and  to  require  his  assetU  to  every  part  of  a 
contract  by  which  his  rights  and  liabilities  are  to  be  tested,  and 
which  may  eventually  have  an  important  bearing  upon  his 
pro)>crty  and  credit.  I  am,  accordingly,  of  opinion,  that  the 
judgment  of  the  Supreme  Court  is  erroneous,  and  ou;5hl  to 
be  reversed. 


(*425] 


Austin,  Barnum,  Bouck,  Bowne,  Dudley,  Evans,  Lef- 
FERTs,  Livingston,  Lounsbury,  Lynde,  Miller,  *Mooers, 
More,  Townsend,  Wilson,  Yates,  and  Young,  JSenatorSy 
concurred.    * 


+  For  affirm-  This  being  the  opinion  of  a  majority  of  the  Court,!  it  was 
***'  ?^  *'  ^'^  thereupon  "  ordered,  adjudged,  and  decreed,  that  the 
ro\er8ing,      .  jmjgfyjg,^^  ^f  j|jg  Supreme  Court  be  reversed ;  and  that  the 

plaintiff  in  error  be  restored  to  all  things  he  has  lost  thereby  : 
And  it  is  further  ordered  and  adjudged,  that  the  defendants 
in  error  pay  to  the  plaintiff  in  error  his  costs  and  charges  in 
and  about  prosecuting  his  writ  of  error,  and  that  the  record  be 
remitted,"  &c. 

Judgment  of  reversal 


358 


CASES 


ARGUED  AND  DETERMINKD 


iir  THt 


Sottvt  fov  t)|(  s:tial  of  limptutt^mtntu 


AND 


THE  COKRECTION    OF  ERRORS, 


OP  THE 


STATE    OF    NEW-YORK; 

IN  JANUARY,  FEBRUARY,  MARCH,  AND  APRIL,  1822. 


Patrick  Manahan,  Plaintiff  in  Error, 

against 
J  .  fe.vs   Gibbons,  James  Maher,  Thomas  Dawson, 

IClTOMAS    MOUNSEY,    AND    JoSIAH    KeRR,    DeFEND- 

jT^Ts  IN  Error. 

IN  error  to  the  Supreme  Court.     For  the  facts  in  the  case,        Assnmpdif 
and  the  judgment  of  the  Court  below,  see  ante,  p.  109.  112,  f^r  money  had 

or*  '        received, 

»•  ^^-  does    not     lie 

against       two 

Henry y  for  the  plaintiflfin  error.     1.  It  is  a  fact  conceded  in  defendantji, 
the  Court  below,  that  the  defendants  have  pocketed  the  plain-  ^^    ^*  ".°^^, 
tiff's  proportion  of  the  money.     Must  they  not,  then,  in  this  contract,     or 
equitable  action  of  assumpsit,  be  made  to  refund  what,  ex  that  both  re- 
equo  et  bono,  belongs  to  the  plaintiff?  ne^'il)*  ""*" 

The  evidence  in  the  case  shows,  that  the  defendants  receiv-      where    5. 
ed  more  than  sufficient  to  satisfy  them  as  endorsers,  and  enough  being  indebted 

to  .M.  t  G» « D»  I 
&  jr.,  severally,  confessed  a  judgment  to  them  jointly,  to  secure  their  respective  debts,  and  tht 
property  of  5.  having  been  sold  under  an  execution  issued  on  the  judgment,  and  the  proceeds,  be- 
ing less  than  the  amount  of  all  the  debts,  G.,  D,  6l  K.  divided  the  money  between  them,  to  the 
exclusion  of  M. :  Held^  that  M.  could  not  maintain  an  action  for  money  bad  and  received  against 
O.,  i).,  &  jr.,  jointly,  to  recover  his  proportion  of  the  proceeds  of  the  sale  of  the  property  of  S 
under  the  judgment  and  execution. 

(a)  Vide  MeFarland  v.  Crary^  6   WendellU  Rtp.  297.    MeFariand  v 
Crary,  »  Cow.  Hep.  253. 
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INERBOR.   to  satisfy  the  plaintifT.     There  were  six  creditors,  and  no  one 
Albany"  appearing  to  be  entitled  to  more  than  an  equal  share,  the  plain- 

tvi»ruaryii8i2.  tifT  had  a  right  to  claim  one  sixth. 

^^^^^^''^"^^       2.  The   defendants   were  joint  receivers   of   the   money. 
Man^auan     *q;«j|gy  divided  the  booty  among  themselves,  without  disclosing' 
Gibbons,      how  much  each  received.     It  is  on  the  ground  of  this  joint 

I  *  4*28 1  receiving  of  the  money,  that  they  are  jointly  answerable  ;  not 
on  the  ground  of  the  disposition  made  of  it  afterwards.  The 
defendants,  in  this  transaction,  in  reference  to  the  joint  fund 
created  by  the  judgment,  are  partners.  The  money  was  ab- 
stracted by  the  defendants  from  a  joint  fund,  and  distributed 
among  themselves.  The  plaintiff  is  not  bound  to  sue  each  of 
them,  in  a  separate  action,  for  the  amount  he  may  have  recei\ 
ed,  to  his  separate  use. 

The  plaintiff  might  have  sued  G.  alone,  for  the  tort  in  dis- 
charging the  execution,  and  then  there  would  have  been  no 
contribution.  (8  Term  Rep.  186.)  Now,  tlys  action  against 
all  the  defendants  jointly  ought  to  be  favored,  as  it  secures  to 
them  the  right  of  contribution,  as  against  each  other.  The 
case  of  Osborne  and  others  v.  Harper,  (5  East,  228,)  does 
not  support  the  position,  that,  in  the  present  case,  there  had  not 
been  a  payment  out  of  a  joint  fund,  so  as  to  render  the  de- 
fendants jointly  liable.  Nor  is  the  position  cited  from  Chitty, 
(1  Chitty  PL  31,)  applicable,  for  here  a  joint  receipt  of  the 
money  has  been  proved. 

There  is  no  hardship  in  this  case,  because  some  of  tlie  de- 
fendants have  become  insolvent.  The  defendants  received  the 
money,  and  chose  to  divide  it  among  themselves,,  without  con- 
sulting the  plaintiff,  or  regarding  his  rights  ;  and  they  ought  to 
be  answerable  jointly  for  his  share.  The  law  and  equity  of 
the  case  are  clearly  with  the  plaintiff.  The  suil  is  equivalent 
to  a  bill  in  equity. 

B.  F.  Butler,  co  tra.  The  writ  of  error  in  this  case,  having 
been  brought  on  a  bill  of  exceptions,  taken  to  the  opinion  of 
the  Judge,  on  a  point  of  law  as  to  the  joint  liability  of  the 
defendants,  the  evidence,  or  matters  of  fact,  are  not  to  be 
discussed  here.  (5  Johns.  Rep.  467.  8  Johns.  Rep.  495. 
14  Johns.  Rep.  307.)  But  if  the  evidence  was  reviewed,  it 
would  appear  that  the  defendants  had  received  less  tRan  their 
shares. 

[The  Chancellor.     It  is  immaterial  how  much  money  has 
I  *  4-29  J        been  received  ;  for  if  this  Court  should  be  of  opinion,  *on  the 
question  of  law,  tha    the  defendants  are  jointly  liable,  there 
must  be  a  venire  de    ovo.] 

The  only  question  for  this  Court  to  decide,  is  the  dry  point 
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ol  law,  whether  the  defendants  are  jointly  liable  to  the  plain-  mEHnOB, 
tiff,  in  this  action.  It  ia  a  well  settled  principle,  that  in  an  ALBANY ~ 
action  on  a  joint  contract,  a  joint  liability  mu«t  be  shown.  February,i8ife 
Contracts  are  express  or  implied.  Implied  contracts  are  such  v-i^^^v-^*^ 
as  are  dictated  by  justice,  and  which  the  law,  therefore,  pre-  "AflAif 
sumes  every  man  undertakes  to  perform.  (1  Comyn  on  Cont.  Gibbofs. 
6.)  The  plaintiff,  in  the  present  case;  declares  as  on  an  ex- 
press promise,  and  though  he  is  not  bound  to  prove  an  express 
promise,  he  must  show  such  a  state  of  facts,  as,  on  princi- 
ples of  natural  justice,  the  law  will  imply  a  proniise.  The 
plaintiff  must  show  that  the  defendants  had  a  community  of 
interest,  or  were  partners  in  the  money  received.  (i?f///.  N.  P, 
129.  1  ChUty's  F/.  31.  1  Esp.  N.  P.  Bep.  861.  2  Term 
Pep.  366.  2  Taunt.  Pep.  49.  2  Johns.  Rep.  213.  4  Johns. 
Rep.  23.  6  Johns.  Rep.  176.)  In  Sheriff  v.  miks  nnd 
olliers,  (1  East,  48 — 5*2,)  Lawrence,  J.,  observed,  "The 
plaintiffs  in  this  action  declare  upon  a  promise  by  three  de- 
fendants, and,  consequently,  to  entitle  themselves  to  recover, 
they  must  prove  a  promise,  either  express  or  implied,  bind'ng 
upon  all  three."  A  joint  nsstumpsit  cannot  be  implied,  unless 
the  money  has  been  received  on  joint  account,  or  for  the  joint 
interest  and  benefit  of  the  defendants.  Again  ;  on  Ihe  other 
Jiand,  plaintiffs  cannot  maintain  a  joint  action,  unless  they 
have  a  joint  interest.  (1  Chitty's  PL  8.  3  Bos.  fy  Pull  235. 
5  East,  225.  2  Term  Rep.  282.  Doremus  v.  Selden,  ante, 
213.)  Suppose,  then,  that  the  plaintiff,  Manahan,  had  receiv- 
ed the  whole  money,  could  the  defendants  have  maintained  a 
joint  action  against  him  ?  Clearly  not.  Each  must  have 
brought  a  separate  action,  to  recover  his  share  of  the  money. 
(i=^  Cranch's  Rep.  50  )  The  same  rule  applies  in  actions  of 
covenant,  (5  Co.  19,)  or  of  debt.  (Yelv.  Rep  25.  13  East, 
537.)  The  position  ofjhe  plaintiff's  counsel  proves  too  much. 
If  the  parties  were  partners,  then  Manahan,  being  a  joint  part- 
ner, could  only  sue  his  copartners  in  equity,  or  by  an  action  of 
account.  (2  Johns.  Cases,  329.  Doug.  371.  1  Hen.  Bl, 
37.  *9  Johns.  Rep.  470.)  But  they  were  not,  in  any  sense,  [  *  430  J 
partners.  The  defendants  had  only  aliquot  shares  in  the  judg- 
ment. 

Reliance  seems  to  be  placed  on  the  joint  direction  ^iven  to 
the  sheriff.  That  was  no  injury  to  the  plaintiff.  Tliere  was 
no  more  property  ;  and  the  plaintiff  himself  was  a  party  to  the 
direction,  for  his  attorney  assented  to  it.  Again  ;  the  defend- 
ants could  not  discharge  the  execution,  as  regarded  the  plain- 
tiff, or  to  his  prejudice.  ■  (5  Co.  7.  19.  2  Evans*  Pothier, 
i>0.)  The  Supreme  Court,  on  application  to  them,  would  have 
set  aside  the  discharge,  as  regarded  the  plaintiff,  and  directed 
the  sheriff  to  proceed.  Again  ;  if  the  plaintiff  has  been  injur- 
ed by  the  act  of  the  defendants  in  discharging  the  execution, 
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7.V  ERROR,  his  remedy  is  for  the  tort,  not  on  an  (issumpsit.    To  ma  ntam 
"albaxy     ^^^^  action  of  assumpsit y  the  plaintiff  must  show ,  that  the  de 
February,! 8'i2.  fendants  did,  in  fact,  receive  the  money.     (1}   Johns.  Bep 
464.     3  Mass.  Bep.  403.)     The  act  of  discbar^  ng  the  execu 
tion  was  not  a  receipt  of  money.     The  remedj ,  if  any,  must 
GtiBoKs.      have  been  an  action  in  the  case.     Though  the  plaintiff  may 
waive  the  tort,  and    proceed  on  the  implied  coutract,  yet,  iu 
that  case,  he  will  be  bound  by  all  the  rules  applicable  to  an 
action  arising  ex  contractu.     (12  £adf,452.     2  Evans'  Path. 

If  there  was  a  joint  interest  in  the  five  defendants  who  dis- 
tributed the  money,  then,  before  distribution,  there  would  have 
been  a  right  of  survivorship,  which  will  hardly  be  admitted. 
There  was,  in  truth,  in  no  stage  of  the  procee  lings,  a  joint 
receipt  of  the  money.  Each  of  the  defendants  t  x>kan  aliquot 
share.  There  was  no  objection  to  the  bringing  of  separate 
suits ;  for  the  plaintiff  might  have  easily  ascertained  how  much 
eacli  defendant  had  received,  or  he  might  have  filed  a  bill  in 
•  the  Court  of  Chancery. 

Not  a  single  authority  has  been  cited,  which  chows  that  the 
decision  of  the  Supreme  Court  is  erroneous.  tiuUer,  J.,  in 
Stratton  v.  Bastall,  (2  Term  Bep,  366.  370,)  speaking  of  the 
action  for  money  had  and  received,  observes,  th*il  "  it  was  to 
be  remembered  that  it  was  extended,  on  the  principle  of  its 
being  considtTcd  a  bill  in  equity.  And,  therefore,  in  order  to 
recover  in  this  form  of  action,  the  party  must  show  that  he  has 
[•431  J  e(|uity  and  conscience  on  his  *side,  and  that  he  cculd  recover 
in  a  Court  of  E(|uily.''  Now,  suppose  that  the  [Uaintid*  had 
filed  his  bill  in  Chancery,  would  not  that  Court  hn^-e  decided 
timt  each  defendant  should  pay  what  he  had  actuary  received, 
and  no  more  ?  But  the  plain tiH*  seeks,  by  the  pr*)sent  suit, 
to  compel  6r.,  the  only  solvent  defendant,  to  pay  aK>ve  1,100 
dollars,  when  he  has,  in  fact,  received  'only  about  4'>0  dollars 

Henry,  in  reply,  insisted  that  the  defendants  hzd  received 
all  that  was  due  to  them,  and  more.  The  sheriff  paid  the 
money  in  a  lump,  and  all  the  defendants  signed  the  oi^chargb. 
The  attorney  of  the  plaintiff*  did  not  sign  the  paper.  The 
defendants,  then,  jointly  received  the  money.  We  do  not 
object  to  their  distributing  their  own  money,  but  we  r^y,  that 
they  had  no  right  to  divide  our  money.  The  money  of  the 
plaintif)^  was  jointly  received  by  them,  and  they  r*ast  be 
jointly  responsible.  Suppose  the  defendants  had  ne^er  dis- 
tributed the  money,  or  had  thrown  the  whole  into  tfc^  Hud- 
son, would  not  they  be  jointly  liable  ?  On  the  r  ictrine 
of  the  defendants'  counsel,  the  plaintiff  would  have  qo  re- 
nlidf.  In  Jacques  y.  fVhitcomb  and  others,  (1  Esp  ff.  F. 
Lanes,  0^',)  the  only  case  cited  thatjias  any  bearim  m  tlitf 
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f|uestton,  the  plaintiiT  failed  to  prove  a  joint  receipt  of  the  in  error 

money.  ....  Albany, 

It  is  objected,  that  if  this  suit  is  maintained,  one  defendant  Fcbmary^im. 
may  be  obliged  to  pay  the  whole.  He  might,  in  the  first  in- 
stance ;  but  he  would  have  right  of  contribution  against  his 
codefendants.  And  Gibbons,  who  was  the  acting  person  in  Gibbors 
the  business,  and  who,  contrary  to  the  wishes  of  tlie  other  de- 
fendants, excluded  the  plaintiff  from  the  division,  ought,  ex 
equo  et  bono,  to  pay  the  whole.  The  law  abhors  multiplicity 
of  suits  ;  the  plaintiff  has,  therefore,  brought  one  action.  An 
action  on  the  case,  ex  delicto,  would,  no  doubt,  lie,  but  it  would 
have  been  against  all  the  defendants.  It  is  admitted  that  the 
plaintiff  may  waive  the  tort,  and  bring  assumpsit. 

The  Chancellor.  The  plaintiff  sued  the  five  defendants 
jointly,  and  charged  them  with  a  joint  promise  to  pay  him  for 
money  by  them  had  and  received  to  his  use,  and  *for  money  r*4321 
lent  and  advanced  by  him  to  them.  The  sole  question  in  the 
Court  below  was,  whether  the  plaintiff,  upon  the  trial  of  the 
issue,  made  out  in  proof,  his  charge  of  a  joint  contract,  render- 
ing the  defendants  jointly  liable  for  1,06<  dollars,  received  to 
his  use.  The  learned  Judge  ruled,  that  the  plaintif}*  had  not 
made  out  his  case  of  a  joint  undertaking,  and  with  that  direc- 
tion left  the  cause  to  the  jury,  who  found  a  verdict  for  the  de- 
fendants. That  decision  of  the  Judge  at  the  trial  was  brought 
before  the  Supreme  Court,  upon  a  bill  of  exceptions,  and 
the  same  point  is  now  submitted  to  the  consideration  of  this 
Court. 

The  substance  of  the  case  is,  that  a  judgment  by  confession 
was  entered  up  in  the  Supreme  Court  on  the  24th  of  October, 
1814,  in  favor  of  the  present  plaintifi'  and  the  present  defend- 
ants, against  Samuel  Sweasey,  and  Uilliam  Kearney,  for  the 
sum  of  10,000  dollars  of  debt,  and  14  dollars  and  42  cents,  of 
costs.  The  judgment  was  given  to  secure  the  defendants, 
who  had  severally  become  rej^ponsible,  as  endorsers,  for  Kear^ 
ney  ^*  Sweasey,  and,  also,  to  secure  a  debt  due  from  K.  ^-  S,, 
to  the  plainti^'.  These  defendants  were  separate  endorsers, 
on  separate  notes,  and  for  different  amounts.  Though  the 
plaintifl'  and  the  defendants  were  all  united  in  the' judgment 
confessed  in  their  favor,  yet  they  had  distinct  and  different 
interests  in  the  judgment.  Each  individual  was  separately 
concerned,  to  the  extent  of  his  aliquot  share  or  proportion  of 
the  judgment.  There  is  a  contradiction  in  the  testimony,  as  to 
the  order  in  which  the  plaintiff*  and  the  defendants  were  to  be 
paid  out  of  the  proceeds  of  the  judgment,  yet  I  concur  entirely 
in  the  opinion  of  the  Supreme  Court,  that  the  plaintiff  and  the 
defendants  stood  upon  an  equality  of  right,  as  to  their  respec- 
tfve  interests  in  the  judgment,  and  were  to  be  paid  out  of  the 
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IN  ERROR,  moneys  cdllecled   under  it,   in   ratable   propartioas.     If  tlic 
ALBANY ~  proceeds  of  the  judgment  were  not  sufHcicnt  to  satisfy  the 

Febfuary.iUiii,  entire  demand  of  all  of  them,  these  proceeds  were  to  be  ap- 

^"l^ry^^^^  portioned  between  them  in  a  ralto  to  Uie  amount  of  their 
V.  respective  demands.      This  conclusion   is  according   to   the 

Gibbons,      weight  of  testimony,  and  it  agrees  also  with  the  natural  equity 
of  the  case. 

*  *  133  J  *A  part  only  of  the  judgment  was  collected.     The  sheriff 

collected  on  the  execution  1,664  dollars  and  64  cenU  in  cash, 
and  other  property  w^s  sold,  and  the  proceeds  came  to  the 
possession  of  the  defendants.  The  precise  amount  of  money 
and  property  collected  and  received,  under  the  judgment, 
does  not  appear.  When  the  defendaotSo  by  their  certificate 
of  the  date  of  the  2d  of  June,  1815,  stated,  that  the  property 
of  Sweasey  fy  Kearney^  taken  in  execution^  waa  sold,  and  the 
amount  settled,  to  between  4  and  500  dollars,  I  should  infer 
tliat  they  meant  to  be  understood  that  there  was  only  a  defictt 
on  tlie  execution  of  between  4  and  500  dollars.  The  amount 
so  received  wa:3  distributed  among  the  defendants  ratably 
according  to  the  proportion  of  each  one's  demand.  The  sum 
directed  to  be  levied  on  the  execution  was  5,017  dollars  and 
93  cents,  with  interest  from  the  2*2d  of  October,  1814  ;  and 
if  all  was  settled  on  the  2d  of  June^  1815,  to  between  4  and 
500  dollars,  (say  450  dollars,)  it  is  easy  to  compute  how  much 
each  of  the  defendants  received,  on  his  ratable  proportion  of 
the  proceeds  of  the  judgment,  to  the  entire  exclusion  of  the 
plaintiA*. 

The  distribution  of  the  proceeds  of  the  judgment  among  the 
several  defendants  was  made  in  the  presence  of  the  sheriff, 
and  of  Mr.  Hillet,  the  attorney  to  the  execution.  Some  of 
the  defeudauts  objected  to  the  exclusion  of  the  ]>resent  plain* 
tiflf,  from  his  share  of  the  proceeds,  but  they  were  overruled  by 
others,  and  each  of  the  defendants  received  not  only  his  own 
just  proportion  of  these  proceeds^  but  uUo  lus  ratable  proper* 
tion  of  the  plaintiff's  share. 

1  lie  plaintiff  has  sued  all  tlie  defendants  jointly,  to  recover 
his  share  of  the  proceeds,  and  he  charges  them  as  upon  a  joint 
promise  to  pay  him  ;  and  tlie  question  is  whether  the  facts  will 
warrant  an  inference  in  law,  of  suph  a  joait  contract. 

The  plaintiB*  might  have  filed  his  bill  in  chancery  against  all 
the  defendants,  and  united  them  in  one  suit,  and  made  each 
one  of  them  severally  account  for  what  he  received,  belonging 
to  the  plaintiff.  £ach  one  would  have  been  held  accountable 
for  his  own  share  of  the  plaintiff's  money .;  but  he  would  not 
have  been  held  accountable  for  what  his  associates  received) 

I  *  ^I'W  ]  or  for  more  than  wluit  he  himself  received,  *b§<Bause  the  de* 
fendants  were  not  to  be  considered  as  joint  partners.  Instead 
of  taking  this  course,  the  plaintiff  has  been  advised  that  the 
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law  would  raise,  from  the  facts  in  the  case,  a  joint  promiae,  in  error. 
on  the  part  of  the  defendants,  to  pay  the  plaintiff*;  and  the     albany 
consequence  would  be,  that,  in  that  case,  each  one  of  them  Februar>,i8iE 
would  be  answerable  to  him  for  the  whole  demand,  and  the  ^^if^"^"^"^*^ 
risk  of  the  insolvency  of  some  of  the  defendants  would  be  v. 

transferred  from  the  plaintiff  to  the  solvent  defendant,  whoever  Gibeoih 
he  might  be.  If  the  plaintiff'  could  have  made  out  a  case  of  an 
implied  joint  promise  to  pay  his  share,  (and  if  there  be  any 
such  promise  in  tiie  case,  it  must  be  an  implied  one,  for  no 
express  promise  is  shown  or  pretended,)  he  would  then  have 
gained  an  eminent  advantage,  because  he  then  would  have 
been  able  to  cliarge  any  one  of  the  defendants,  whom  he  might 
have  selected  under  his  judgment  and  qxecution,  with  ]iis 
wiK>le  demand,  and  liave  left  that  one  to  seek  contribution  and 
indemnity,  as  well  as  he  could,  from  the  other  defendants. 
Perhaps  tliis  would  have  been  just  in  respect  to  some  of  the 
defendants,  who  prussed  for  an  exclusion  of  the  plaintiff*  from 
any  participation  in  the  money,  and  on  grounds  which  may 
have  been  assumed  merely  for  the  occasion  ;  but  it  would  have 
operated  oppressively  as  to  otliers  of  the  defendants,  who  dis- 
Kented,  at  the  time,  from  the  exclusion  of  the  plaintiff*,  and 
wore  probably  induced  to  acquiesce  against  their  better  judg- 
ment, by  the  superior  authority  or  inffuence  of  others. 

I  do  not  mean,  however,^  to  discuss,  in  this  place,  or  hazard 
any  opinion  on,  the  motives  or  demerits  of  Uie  defendants,  in 
their  division  among  themselves  of  tine  plaintiff 's  share  of  the 
judgment.  They  might  have  had,  for  aught  we  know,  justifi- 
able motives  for  their  conduct.  They  ore  not  sued  as  trespas- 
sers, or  for  a  malfeasance,  or  charged  with  any  act  arising  ex 
delicto ;  and,  therefore,  the  guilt  or  innocence  of  the  defend- 
ants, collectively  or  individually,  was  not  put  in  issue  in  this  suit, 
nor  ought  tliey  to  receive  harm  by  any  inference  of  that  kind, 
because  they  were  not  so  charged.  The  plaintiflflias  waived. 
by  the  form  of  his  action,  all  complaint  of  misieasance,  all  ac- 
cusation of  tort,  or  of  bad  or  fraudulent  intention.  lie  is  con- 
teat  to  admit,  that  the  defendants  may  *have  received  and  [*435J 
apportioned  his  money  among  them  by  mistaKe,  or  upon  a 
consideration  which  happened  to  fail,  and  he  only  calls  upon 
them  to  refund  what,  in  equity  and  good  conscience,  they 
ought  to  refund,  and  nothing  more.  That  each  of  the  defend- 
ants ought  to  refund,  with  intereeit,  the  portion  which  he  re- 
ceived of  the  plaintiff's  money,  there  can  be  no  doubt;  but 
whether  any  one  of  them  whom  the  plaintiff*  chooses  to  select, 
ought  to  refund  for  all  the  rest,  and  become,  as  it  were,  a 
surety  for  all  the  rest,  is  a  very  distinct  question,  and  will  de- 
pend upon  tlie  fact  whether  the  defendants  were,  in  respect 
to  this  transaction,  jointly  responsible,  as  upon  a  joint  promise. 
If  thev  were  nut,  then  the  charge  of  the  Judge  at  the  triai 
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L\  EUnotL  was  correct,  for  the  plaintiff  having  laid  a  joint  promise  in 
"^lbanyT'  ^^^  declaration,  he  was  bound  to  prove  it  at  the  trial,  or  be 

February,! «22.   nOnSUited. 

^*^f"^^j^^^^^       It  may  be  stated  as  a  clear  and  settled  rule  of  law,  that  a 
V.  plaintiff  cannot  unite  in  one  suit,  distinct  and  separate  clainos, 

Gibbous,  against  different  persons.  There  must  be  a  joint  contract  or 
a  joint  promise,  express  or  implied,  shown  at  the  trial,  in  8C- 
tions  ex  contractu  against  two  or  more  persons,  or  the  plaintiff 
will  fail.  This  rule  is  perfectly  just,  for  otherwise  two  or  more 
defendants  would  be  rendered  responsible  for  each  other, 
though  they  never  united,  or  intended  to  unite,  in  a  joint 
contract.  In  actions  ex  delicto,  as  trespass,  assault  and  bat* 
tery,  d:c.,  the  policy  and  the  rule  of  law  is  different,  and  each 
joint  trespasser  is  responsible  for  all  the  damage.  One  defend- 
ant may  be  found  guilty,  and  another  acquitted ;  but  in  actions 
ex  contractu,  a  verdict  cannot  be  given  against  one  defendant 
without  the  others.  A  promise,  either  express  or  «n?};lied, 
binding  on  all  the  defendants,  must  be  proved  at  the  trial ; 
and  though  the  transaction  may  intrinsically  partake  cV  the 
nature  of  a  tort,  yet  if  the  plaintiff  elects  to  waive  it,  and  so 
treat  his  demand  as  founded  upon  contract,  it  will  be  subject 
to  all  the  consequences  of  a  joint  cause  of  action.  (Butler's 
N.  P.  129.  1  East,  52.  5  Johns,  Rep.  162.  176.  1  ChUty 
on  Pleadings,  8.  31,  and  the  cases  there  cited.) 

Putting  all  idea  of  tort  out  of  the  question,  I  have  not  been 
able  to  perceive  how  these  defendants  can  be  charged  j<»intly, 
as  upon  a  joint  undertaking  to  refund.     They  did  not  receive 

[•436  ]  *the  money  in  a  joint  character.  It  was  received  by  them  ac- 
cording to  their  respective  rights,  and^  those  rights  were  not 
joint,  but  distinct  and  separate  rights.  There  was  no  com- 
munity of  interest  between  them.  Their  demands  upon 
Sweasey  4"  Kearney  were  distinct,  and  arose  from  ditlcrent 
sources.  Each  had  his  separate  interest  in  the  judgment,  and 
that  interest  was  in  unequal  proportions,  and  founded  ofi  dis- 
tinct titles.  They  were  not  responsible  for  each  other's  acts 
in  relation  to. the  fund,  for  the  consolidation  of  their  respective 
interests  in  the  judgment  did  not  create  any  partnership  be- 
tween them,  any  more  than  if  they  had  employed  a  broker  to 
purchase  a  lot  of  tea,  out  of  which  each  was  to  receive  his 
distinct  and  specified  share.  To  infer  a  joint  assumpsity  the 
money  must  have  been  received  on  joint  account,  and  for  joint 
benefit.  The  fact  is  directly  otherwise.  The  money  was  re- 
•  ceived  and  divided  by  them,  on  the  foot  of  their  separate  in- 
terests in  the  judgment,  and  each  person  took  what  he  claimed 
as  his  distinct  share  and  proportion  of  the  judgment.  The 
error  was  that  each  person  took  more  than  his  aliquot  part, 
because  he  took  not  only  his  own  ratable  portion,  but  his 
ratable  share  of  the  portion  which  ought  to  have  been  reserved 
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for  the  plaintifT.  The  excess  which  each  defendant  received,  /a  error. 
was,  in  judgment  of  law,  received  to  and  for  the  use  of  alba  NY," 
the  plaintiflT;  but  I  am  not  able  to  perceive  upon  what  prin-  Frbri'ary,i82x. 
ciple  the  law  will  raise  a  joint  assumpsit,  or  that  the  defend-  ^"tiANAHAiT^ 
ants  jointly  assumed  to  pay  for  the  excess  which  each  one  v. 

separately  took.     The  facts  will  warrant  the  legal  inference,      Cibboks. 
that  each   defendant  assumed  to  pay  what  he  had  unduly 
received,  but  not  to  pay  for  what  others,  with  whom  he  had 
no   community  of  interest   or   partnership,   had   unduly  re- 
ceived. 

TIic  counsel  for  the  plaintiflT  appeared  to  rely  upon  the  in- 
ference to  be  drawn  from  a  joint  receipt  of  the  money.  If  that 
fact  had  been  distinctly  made  out  in  proof,  I  am  not  prepared 
to  assent  to  the  conclusion  which  the  counsel  would  draw  from 
It ;  but  the  proof  does  not  make  out  the  fact,  that  the  money 
was  jointly  received  by  all  the  defendants.  That  was  not  the 
true  character  of  the  transaction.  There  is  no  joint  receipt 
produced.  The  certificate  of  the  2d  of  June  does  not  slate 
that  the  amount  received  under  the  execution  had  been  jointly 
received.  The  sheriflf  says,  that  the  *amount  collected  under  [  *437] 
the  execution  was  paid  over  Xo  the  defendants ;  but  how  paid 
over  ?  It  was  distributed  among  the  defendants  according  to 
the  amount  of  their  separate  claims,  and  both  the  sheriff*  and 
the  attorney  were  present  at  the  distribution.  When  he  says 
the  money  was  paid  to  them,  he  must  mean,  that  it  was  paid, 
to  them  according  to  the  distribution.  It  was  paid  to  them 
distributively,  each  taking  his  aliquot  part. 

This  was  the  legal  effect  of  the  transaction,  whatever  might 
have  been  the  form  it  assumed.  Whether  the  money  was 
thrown  down  upon  the  table,  in  the  presence  of  all,  or  whether 
it  was  previously  handed  over  to  one  of  the  defendants,  as  an 
agent  or  trustee  for  all  concerned,  is  perfectly  immaterial.  One 
of  the  witnesses  says,  each  defendant  "  took  his  proportion  ;" 
and  in  good  sense,  and  according  to  the  real  intention  of  the 
parties,  and  the  substance  and  truth  of  the  case,  the  money 
was  not  otherwise  received  by  the  deft^ndants,  than  by  each 
taking  and  appropriating  to  himself  what  was  understood  to  be 
his  proportion.  The  defendants  were  not  strictly  joint  receiv- 
ers, and  the  proof  would  not  have  warranted  the  jury  to  have 
drawn  such  a  conclusion. 

But  even  if  it  were  to  be  admitted  that  the  defendants  had 
joined  in  a  receipt  for  the  money,  yet  if  it  was  in  fact  received 
by  one  or  more  of  them,  for  the  immediate  purpose  of  distri- 
bution, according  to  their'  unequal  interests  in  the  judgment, 
and  the  distribution  actually  took  place,  the  defendants  could 
uot  be  held  jointly  responsible  in  this  action  for  money  had  and 
received.  They  would  still  only  be  responsible  separately,  for 
what  each  separately  received,  belonging  to  the  plaintiff     The 
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jN  ERROR,  receipt  would  connect  itself  with  the  subsequent  distribution 
ALBANY,     and  be  explained  by  that  circumstance. 

The  efiect  of  a  joint  receipt  of  money,  in  order  to  render 
the  persons  jointly  liable,  has  been  very  frequently  discussed ; 
and  it  is  now  settled  that  the  circumstance  of  a  joint  receipt  is 
not  conclusive  ;  and  that  unless  the  money  was  placed  under 
the  control,. and  became  subject  to  the  dispositiola,  of  all  the 
parties  to  tlie  receipt,  the  party  who  in  fact  received  the  naoney, 
shall  alone  be  answerable. 

In  Stratton  v.  Rastall  ^  AvarnCy  (2  Term  Rep.  366,)  the 

f  *  438  ]  ^action  was  the  same  as  this.  It  was  for  money  hud  and  re- 
ceived, and  money  lent.  The  defendants  signed  a  joint  receipt 
for  the  consideration  money  in  a  deed.  It  was  known  that  ii 
hud  not  in  fact  received  any  part  of  the  money,  though  both 
had  joined  in  the  receipt.  On  this  case,  Mr.  J.  BiUler  ob- 
served, (and  his  opinion  was  the  governing  one  in  the  cause,) 
that  the  action  for  money  had  and  received  was  eiktended  on 
the  principle  of  its  being  considered  like  a  bill  in  equity,  and 
the  plain titf  must  show  he  has  equity  and  conscience  on  his 
side,  and  that  he  could  recover  in  a  Court  of  Equity.  The 
plaintiff,  he  said,  could  not  recover  in  a  Court  of  Equity  against 
Ji.y  for  equity  distinguishes  between  tlie  persons  who  join  in  a 
receipt,  and  him  who  actually  receives  the  money.  The  receipt 
is  not  conclusive  against  him.  In  conscience,  he  only  who 
received  the  money  ought  to  l>e  obliged  t5  pay  it  back ;  and  a 
Court  of  Equity  would  inquire  in  tliis  case  whether  the  party 
had  received  the  money  or  not.  If  a  Court  of  Equity  would 
give  the  plaintiff  no  relief,  we  ought  not  to  permit  him  to  re- 
cover in  an  action  founded  upon  equitable  principles.  The 
receipt  must  be  taken  witti  all  its  concomitant  circumstances. 
In  reality,  the  money  was  not  received  by  the  defendant,  /?.,  to 
the  use  of  the  plaintiff,  nor  lent  to  the  defendant,  72.  So  that 
neitiier  in  strict  law,  nor  upon  equitable  principles,  can  tlje 
plaintiff  recover  against  the  defendant,  R,  And  judgment  was 
given  fur  the  defendant  in  the  joint  suit  against  R.  ^-  A. 

The  case  I  have  cited  from  the  Court  of  K.  J3.  b  exceedingly 
analogous,  and  a  very  strong  authority  against  this  present  ac- 
tion. Here  is  not  even  the  joint  receipt  which  existed  in  the 
other  case,  and  here  neither  of  the  defendants  received  the  en- 
tire sum  which  the  plaintiff  claims;  and  it  is  not  equitable  tiiat 
either  should  be  obliged  to  pay  the  entire  sum,  or  more  than 
he  actually  received.  In  a  Court  of  Equity,  the  plaintiff  would 
not  recover  from  either  defendant  any  more  than  that  share  of 
the  plaintiff's  money,  which  each  defendant  received  and  ap- 
propriated to  himself. 

The  action  before  us  is  an  equitable  action,  and  governed  by 
principles  of  equity  ;  and  if  we  examine  the  course  of  decisions 
in  Chancery,  we  shall  perceive  tiie  rule  to  be,  tliat  a  joint  re* 
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ceipt  of  money  does  not  conclude  the  parties,  and  *that  equity  in  error, 
looks  to  the  party  who,  in  fact,  received  and  appropriated  the     a  lean  y, 
money  to  himself.  FebruBry,i82i 

In  Townley  v.  Chalenor,  {Cro.  C.  312,)  which  was  as  early  ^"'f!u^^^^^^ 
as  9  Charles  I.,  and  in  which  case  the  Lord  Keeper  called  in  v. 

the  assistance  and  advice  of  the  Judges  at  Law,  it  was  held,  <'»kk«w8. 
that  where  two  trustees  joined  in  acquittances  of  rents,  yet 
each  trustee  should  not  be  answerable  for  more  than  came  to 
his  hands.  He  should  not  be  answerable  for  the  moneys  which 
were  actually  received  by  his  cotrustee,  though  that  other  was 
not  able  to  pay. 

The  next  case  which  I  shall  notice  on  this  point,  is  that  of 
Fellows  v.  Mitchell  fy'  Owen,  in  1705,  ^2  P^em.  515.  IP. 
JVms.  81,)  in  which  Lord  Cawper  held,  that  to  make  two  trus- 
tees who  had  joined  in  a  receipt  answerable  for  each  other,  and 
for  money  which  the  other  received,  seemed  to  be  against  natu- 
ral justice,  unless  it  could  not  be  distinguished  or  known  what 
proportion  each  had  received  ;  in  which  case,  of  necessity, 
both  must  be  charged  with  the  whole.  Afterwards,  in  Churchill 
y,  Hobson,  (1  Salk,  318.  1  P.  Urns,  241,)  Chancellor  Har- 
court  declared  the  same  doctrine,  and  held,  that  if  two  trustees 
join  in  a  receipt,  and  only  one  receive  the  money,  he  only  shall 
be  liable.  He  admitted  that  the  rule  was  different  as  to  exe- 
cutors, BO  far  as  creditors  were  concerned ;  and  this  diffe- 
rence he  contended,  existed  only  at  law,  and  not  in  equity  :  for 
in  equity,  executors  were  not  chargeable  merely  for  joining  in 
a  receipt,  but  only  for  the  actual  receipt  of  the  money.  The 
same  doctrine  that  one  trustee  shall  not  be  answerable  for  the 
money  received  by  another,  though  they  join  in  the  receipt, 
was  laid  down  in  the  case  of  the  Attorney  General  v.  lian- 
daU.  (3  Eq,  Ca.  Abr.  742.)  But  in  Westleyy.  Clarke,  (I 
Eden's  Rep,  375.  1  P.  Wms.  83,  note,)  Lord  Noithington, 
in  a  great  degree,  broke  down  the  old  distinction,  which  made 
executors  answerable  for  joint  receipts,  each  in  solido,  and 
trustees  answerable  only  in  proportion  to  what  each  actually 
received.  He  held  that  the  distinction  was  not  very  wisely 
taken  ;  for  a  joint  receipt  would  charge  trustees,  each  in  soliJo, 
if  there  be  no  other  proof  in  the  case  ;  and  the  general  receipt 
of  executors  might  be  so  far  rebutted  by  other  circumstances, 
as  to  make  him  only  liable  who  actually  *received  the  money.  [*440  j 
A  joint  receipt  given  by  executors,  was  only  stronger  proof  of 
their  having  all  received  the  money,  than  that  of  a  jomt  receipt 
given  by  trustees,  because  conformity  required  both  to  join  in 
die  one  case,  and  not  in  the  other.  I  do  not  see,  he  observed, 
any  ground  for  a  Court  of  conscience  to  say,  '^  I  will  make 
you  liable  for  the  whole  money,  although  you  never  received  a 
farthing  of  it,  merely  because  you  have  joined  in  a  formal  re- 
ceipt."    Tlie  receiving  the  money,  and  signing  the  receipt. 
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CN  ERROR,  were  separate  and  distinct  acts^  and  the  latter  was  only,  as  far 
ALBANY,    ^  ^^  go^s,  evidence  of  the  former. 

Fcbruary,i822.       From  that  time  forward,  the  only  discussion  and  diflSculty 

^^'^j^^^^^^^^^  in  the  Courts  of  Equity  seem  to  have  been,  how  far  the  old 
V.  rule,  that  executors  who  join  a  receipt  were  each  answerable 

GiKBONs.  foj.  ^^  money,  or  this  relaxation  of  the  rule,  should  ultimately 
prevail.  We  are  not  interested  at  present  in  that  discussion. 
Perhaps  the  true  principle  to  be  extracted  from  the  cases  is, 
that  a  trustee  shall  not  be  charged  with  money  which  does  not 
actually  come  to  his  hands,  though  he  join  in  a  receipt  of  it, 
if  that  fact  can  be  clearly  ascertained.  But  if  that  fact  be  left 
doubtful,  the  circumstance  of  joining  in  the  receipt  would  be 
evidence  of  it ;  and  it  is  still  stronger  evidence  in  the  case  of 
an  executor,  that  the  assets  were  placed  under  the  control  of 
both,  though,  even  in  the  case  of  executors,  a  joint  receipt  is 
not  conclusive  evidence  against  the  one  sought  to  be  charged. 
(For  the  cases  establishing  or  admitting  the  old  rule,  that  a 
joint  receipt  binds  and  fixes  executors  and  not  trustees,  see 
GUI  V.  Attorney  Getteral,  Hard.  314.  Munell  v.  Cox  ^ 
Pitt,  2  Vem.  570.  Aplyn  v.  Brewer^  Free,  in  Chan.  173. 
Belcher  v.  Parsons,  Amb.  218.  Leigh  v.  Barry,  3  Atk. 
584.  Sadler  v.  Hobbs,  2  Bro.  114.  Scurfield  v.  Howes ^  3 
Bro.  91.  Chambers  v.  Minchen,  7  Vesey,  186.  Brice  v. 
Stokes,  11  Vesey,  319.  Lord  Shipbrook  v.  Lord  Hinchin- 
brook,  16  Vesey,  479.  For  the  cases  that  admit  the  doctrine 
of  Lord  Northington,  in  Westley  v.  Clarke,  see  Hovey  v. 
Blakeman,  4  Vesey,  596.  Joy  v.  Campbell,  1  Sch.  fy  Lef. 
341.    Doyle  v.  Blake,  ^  Sch   fy  Lef.  230-) 

If  we  apply  the  acknowledged  doctrine  of  the  Courts  of 

[  *  441  ]  Equity  to  the  present  case,  we  shall  perceive,  at  once,  its  *great 
bearing  and  pressure  upon  the  argument  urged  in  support  of 
the  plaintiff.  It  was  contended,  that  the  defendants  were,  in 
form,  joint  receivers,  and  this  was  to  be  inferred  from  their  joint 
certificate  of  the  2d  of  June,  to  the  sheriff,  and  from  the  testi- 
mony of  the  sheriff,  that  the  proceeds  of  his  sale;  were  paid 
over  to  the  defendants.  But  this  fact  he  afterwards  explains, 
when  be  says  the  money  was  paid  over  to  them,  "  and  distri- 
buted amongst  them/'  He  was  present  a  part  of  the  time  at 
the  distribution  ;  and  that  it  was  made  according  to  their  re- 
spective claims,  i$  abundantly  proved.  As  to  other  property, 
the  sheriff  says,  it  was  sold  aqd  disposed  of  by  the  defendants, 
"  or  some  of  them."  From  the  other  testimony  in  tlie  cause, 
there  remains  no  doubt,  that  all  the  proceeds  raised  or  collect- 
ed under  the  judgment  and  execution  were  distributed  among 
the  defendants  in  the  same  ratio  as  the  money  raised  by  the 
sheriff's  sales.  The  fact  may  be  deemed  clearly  established, 
that  no  part  of  the  property  of  Sweasey  Sf^  Kearney,  or  the  pro- 
ceeds of  it,  came  to  the  possession  and  use  of  the  defendants 
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jointly,  or  in  any  other  way,  mode,  or  degree,  than  distribu-  in  error, 
lively,  according  to  the  relative  proportion  of  their  demands.        albany 

My  conclusion  upon  this  case  is,  that  the  testimony  does  not  Febraary^isk. 
warrant  the  inference  of  a  joint  contract  or  undertaking  of  ^^"^'^''^'^^^ 
ihe  defendants,  and  that  they  are  not,  either  on  strict  rules  of         ^^dei: 
law,  or  upon  principles  of  equity,  answerable  to  the  plaintiff   Blahchard. 
in  BclidOy  but  only  separately,  or  each   one  to  the  amount 
which  he  himself  received  of  the  plaintiff's  proportion  of  the 
judgment. 

I  am,  accordingly,  of  opinion,  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 

This  being  the  opinion  of  a  majority  of  the  Court,  (Barstow,     Aprii  \st. 
Miles,  Huntington,  and  Viele,  Senators^  dissenting,)  it  was, 
thereupon,  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  Supreme  Court  be  affirmed,  &c.,  and  that  the 
record  be  remitted,  &.c. 

Judgment  of  affirmance. 


*CAXViNr  Pardee,  Plaintiff  in  Error,  [•442] 

against 
Tho31as  Blanchard,  Defendant  in  Error. 

IN  error  to  the  Supreme  Court.  This  cause  was  originally  a  light  one 
commenced  in  a  Justice's  Court,  and  removed  to  the  Supreme  horse  toagon^ 
Court,  by  certiorari.  Pardee  brought  an  action  before  the  T^^  *  *™5^ 
Justice  against  Blanchard,  for  demanding  and  taking  from  the  gy^i,  pointed 
plaintiff  12  1-2  cents,  as  toil,  for  passing  a  toll-gate  on  the  in  imitation  of 
north  branch  of  the  Seneca  turnpike,  in  the  town  of  Manlius,  !»»«*  wo*» 
in  the  counfy  of  Onondaga,  with  a  one-horse  wagon  ;  and  for  gter  a  chair 
stopping  the  plaintiff  until  he  had  first  paid  the  toll,  contrary  .eat',  with 
to  the  twelfth  section  of  the  act  to  establish  a  Turnpike  Com-  wooden 
pany  for  improving  the  Slate  Road  from  the  house  of  John  *^P^*  ™ 
House,  in  the  village  of  Utica,  &c. — passed  the  1st  o(  April,  J^^^  paien- 
1 800,  and  contrary  to  the  act  to  amend  and  explain  the  same ;  gera,  a  trunk, 
to  the  damage  of  the  plaintiff,  25  dollars.  The  defendant  ■  ^^*  *  *>«g 
pleaded  the  general  issue.     The  cause  was  tried  by  a  jury.  b^tUe^'ia^not 

•*  a  chair  or  plea»ure  carriage,  with  one  horee,"  within  the  meaning  of  the  act  (Sesa.  23,  ch. 
79,)  passed  the  lot  April,  ISOO,  **  to  establish  a  Turnpike  Road  Company,  for  improving 
the  State  Road  from  the  house  of  John  House,  in  the  village  of  Utica,  in  the  county  of 
Oneida,  to  the  village  of  Cayuga,*^  &c.,  and  of  the  acts  passed  in  addition  to,  and  in  amend 
nient  thereof :  and  is  not,  therefore,  subject  to  a  higher  toll  than  six  cents,  or  the  toll  for  a  '*  one- 
liorse  cart,"  in  passing  through  the  toll-gate  on  the  north  branch  of  the  Seneca  Turnpike  Road,  ia 
tJie  town  of  Manlioa. 

Contra^  Moss  v.  Moore,  18  John$,  Rep,  129 
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IN  ERROR,  The  plaintiff  proved  that  the  defendant  refused  to  let  him  paw 
ALBANY      '^  ^"  one-horse  wagon,  without  first  paying  12  1-2  cents. 

February,i822.  The  plaintiff  objected  that  the  defendant  was  entitled  to  de- 

""•^P^^^""**^  mand  six  cents  only,  which  he  offered  to  pay,  but  which  the 
Y,  defendant  refused  to  accept,  and  the  plaintiff  was  obliged  to 

Blanchard.  p^y  the  12  1-2  cents.  The  witnesses  described  the  wagon 
as  follows :  The  box  was  painted  on  the  outside  in  imitation  of 
panel  work,  made  with  a  frame,  and  the  boards  bent  in  the 
inside,  the  bolster  crooked,  but  no  springs ;  the  seat  was  a 
common  chair  on  wooden  springs,  with  a  skin  upon  it.  The 
wagon  was  adapted  to  go  to  mill,  or  to  carry  passengers,  and 
for  other  purposes.  There  was,  at  the  time,  in  the  wagon,  one 
person  beside  the  plaintiff,  a  trunk,  a  box,  a  bag  of  oats,  and  a 
bottle.  One  witness  said  he  thought  it  to  be  a  common  one- 
horse  wagon,  such  as  are  in  general  use  in  the  country,  and 
supposed  that  it  would  be  called  by  some  a  pleasure  wagon. 
Two  other  witnesses  said  that  they  should  not  call  it  a  pleasure 
wagon  ;  that,  like  all  other  wagons,  it  might  be  used  to  ride  in 

[  •  443  ]  for  pleasure,  or  *for  other  purposes.  The  jury  found  a  verdict 
for  the  plaintiff,  for  25  dollars,  on  which  the  Justice  gave  judg- 
ment. On  a  return  to  a  writ  of  certiorari  of  the  proceedings 
and  evidence  in  the  Justice's  Court,  the  Supreme  Court,  in 
January  term,  1821,  reversed  the  judgment  of  the  Justice's 
Court,  with  costs.  The  plaintiff,  thereupon,  brought  a  writ  of 
error  returnable  to  this  Court. 

J.  Hamilton,  for  the  plaintiff  in  error.  He  cited  Moss  v 
Moore,  18  Johns.  Rep.  129.  L.  N.  Y.  K.  &  R.'s  ed.  vol.  2, 
p.  418.  sess.  23,  ch.  78,  s.  11.  sess.  29,  ch.  75,  s.  6,  7.  sess. 
38,  ch.  138,  s.  1,2.  sess.  43,  ch.  203.  sess.  37,  ch.  35,  s.  3, 
ch.  36,  s.  3,  ch.  151,  s.  3.  ch.  190,  s.  3.  sess.  38,  ch.  104,  s. 
3,  ch.  119,  s.  4,  ch.  213,  s.  6,  ch.  219,  s.  6,  ch.  253,  s.  3 
Bac.  Abr.  tit.  Statutes,  G.  6, 1.  65,  s.  23,  24.  30. 

SiU  and  Young,  contra.  They  cited  StatiUes,  sess.  41 ,  ch. 
117,s.3.  ch.86,8.3.  sess.S9,ch.^.  ch.98,s.3.  ch.  101, s.  3. 
ch.  100.  sess.  38,  ch.  104.  ch.  118. 132. 165. 122. 118.  sess.Hlj 
ch.  35.  61.  111.  182.  89.  93.  sess.4l,ch.  98.  190.  200. 102.  6 
CrancKs  Rep.  131.  7  Johns.  Rep.  477.  17  Johns.  Rep. 
193.  Statute,  sess.  27,  ch.  84,  s.  19.  sess.  38,  ch.  129.  139. 
sess.  40,  ch.  73.  84.  122.  sess.  41,  ch.  98.  190. 

The  Chancellor.  The  plaintiff  in  this  case  sued  the'  de- 
fendant before  a  Justice  of  the  Peace  in  Onondaga  county, 
or  having  demanded  and  taken  of  him  12  1-2  cents,  for 
passing  a  toll-gate,  on  the  north  branch  of  the  Seneca  turn- 
pike with  a  one-horse  wagon.  The  cause  was  tried  by  a  jury, 
and  on  the  trial,  the  plaintiff  prpved  that  the  defendant  refused 
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lo  let  him  pass  tlie  toll-gate  in  Manlius,  with  his  one-horse  inekror. 
wagon,  without  the  payment  of  12  1-2  cents,  and   that  the     ALBANY, 
plaintifi*  offered  6  cents.     The  only  inquiry  and  controversy  at  Fcbraaiyjajb. 
the  trial  was  as  to  the  character  of  the  carriage  or  vehicle  in  ^"^TrdT**^ 
which  the  plaintiff  rode.     The  act  of  the  1st  of  Aprils  1800|  v. 

{sess.  23,  ch.  78,)  under  which  the  toll  was  exacted,  declared,  Blakchard. 
that  for  evei'y  wagon  with  two  horses,  12  1-2  cents  might  be 
demanded,  and  for  every  four-wheeled  pleasure  wagon  with 
two  horses,  ^25  cents.  The  act  thus  made  a  discrimination  [*444] 
between  a  wagon  with  two  horses,  and  a  pleasure  wagon  with 
two  horses.  The  act  then  went  on  and  gave  a  toll  of  12  1-2 
cents,  for  every  chair  or  pleasure  carriage  with  one  horse,  and 
for  every  one-horse  cart^  6  cents.  It  made  no  provision  for  a 
one-horse  wagon,  by  that  name  ;  and  it  must  come  under  the 
denomination  of  a  pleasure. carriage,  or  else  we  must  exempt 
the  one-horse  wagon  entirely,  from  toll,  which  would  be  un- 
reasonable, and  not  within  the  intention  of  the  act.  If  the 
one-horse  wagon  be  employed  in  farming  business,  or  the 
transportation  of  produce,  as  grain,  wood,  stone,  manure, 
vegetibles,  dirt,  &.c.,  it  would  then  come  within  the  equity, 
though  not  within  the  letter  of  the  provision  relating  to  a  one- 
horse  cart.  But  if  it  was  employed  essentially  for  the  easy, 
convenient,  and  quick  transportation  of  persons,  it  would  justly 
and  equitably  come  under  the  denomination  of  a  pleasure  car-* 
riage.  and  would  have  to  pay  12  1-2  cents.  A  carriage  is  a 
general  term,  and  will  include  a  wagon.  It  does  so,  according 
to  the  sense  of  the  legislature,  as  declared  in  another  part  of 
the  same  act  of  April,  1800,  where  the  act  speaks  of  those 
who  use  wagons  or  other  carriages,  &c.  We  have  seen  that 
the  law  distinguishes  between  a  two-horse  wagon  for  pleasure, 
and  a  two-Jiorse  wagon  for  business  or  burdens,  and  makes  one 
pay  double  the  toll  of  the  other.  We  shall,  therefore,  be 
doing  justice  to  the  parties,  and  wisely  fulfilling  the  intentions 
of  the  statute,  if  we  distinguish  in  this  case  between  a  one- 
horse  wagon  for  pleasure,  and  make  it  pay  as  for  a  pleasure 
carriage,  and  a  one-horse  wagon  for  purposes  of  labor  or  busi- 
ness ;  and  then  it  will  fali  within  another  provision  which  I 
shall  presently  mention. 

The  plaintiff  examined  four  witnesses  on  the  trial  before 
the  Justice,  and  the  defendant  examined  one :  the  object  of 
the  inquiry  was,  to  ascertain  the  character  of  tlie  wagon  ;  and 
this  was  to  be  deduced  from  its  construction,  and  from  its  use. 
There  was  no  dispute  about  the  matter  of  fact.  The  witnesses 
all  agreed  that  the  wagon  had  a  box  swelled  at  the  sides,  and 
painted  in  imitation  of  panel  work :  That  the  box  was  made 
with  a  frame,  and  the  boards  bent  on  the  inside  of  the  frame 
of  tlie  boXy  at  the  sides  and  ^ends,  and  bolted  down  on  crooked       [  *  445  ] 
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IN  ERROR,  bolsters,  and  that  the  seat  was  a  common  chair  upon  woodei 

rebruary,i8!32.      Here,  then,  we  have  a  light  wagon,  with  a  frame  box  and 

''•^"'^''^^'^^  swelled  sides,  painted    like   panel   work,  and  with   crooked 
^  v!'*^      bolsters,  and  a  spring  chair.     It  would  seem  to  me  to  be 

Blancharo.  very  difficult  to  consider  such  a  wagon  in  any  other  light 
than  a  pleasure  carriage.  It  was  certainly  not  a  carriage  in- 
tended, by  its  construction,  for  burden,  or  for  rough  labor  and 
business.  Every  person  would  naturally,  and  almost  instanta- 
neously and  spontaneously,  conclude,  that  such  a  carriage 
was  constructed  and  intended  for  pleasure,  or  the  transporta- 
tion of  persons. 

The  next  inquiry  before  the  jury  was,  as  to  the  actual  ap- 
propriation and  use  of  the  wagon,  at  the  time  the  toll  was 
demanded.  It  was  not  loaded  with  produce,  or  stone,  or 
manure,  or  any  materials  denoting  burden  and  business  pur- 
poses. On  the  contrary,  all  the  witnesses  agree,  that  the  wagon 
had  only  two  persons  in  it,  with  a  trunk,  and  a  box,  and  a 
skin  on  the  chair,  a  bag  of  oats, "and  a  bottle.  These  were  all 
the  articles  specified  by  any  of  the  witnesses,  and  they  show, 
demonstrably,  that  the  wagon  was  used,  on  that  occasion,  as  a 
pleasure  carriage  for  a  travelling  purpose.  There  was  nothing 
in  it  but  what  is  usual  and  common,  when  persons  undertake  to 
travel  to  any  considerable  distance  in  any  carriage  professedl) 
and  exclusively  devoted  to  pleasure. 

But  the  witnesses  gave  their  opinion  upon  these  facts  to 
the  jury,  and  three  out  of  the  five  said,  tliat  they  should  not 
call  it  a  pleasure  wagon,  and  that  such  a  wagon  might  be  used 
for  other  purposes. 

The  witnesses,  no  doubt,  correctly  said,  that  the  wagon 
might  be  used  for  other  purposes  than  pleasure,  and  so  might 
the  two-horse  pleasure  wagon  spoken  of  in  the  act,  but  whict 
must,  as  a  pleasure  wagon,  pay  25  cents ;  and  so  might,  also, 
a  gig  or  coachee.  But  the  true  question  upon  this  occasioi* 
was,  what  was  the  ordinary  design  and  purpose  of  such  a  con- 
structed wagon,  and  what  was  its  actual  purpose  and  employ 
ment  when  the  toll  was  demanded  ?  Witnesses  saying  that 
they  did  not  consider  it  a  pleasure  carriage,  when  its  con 

[  *  446  ]'  struction  and  its  use  showed  it  to  be  *Qne,  could  not  change 
the  nature  of  things,  or  the  truth  of  the  fact,  any  more  than 
if  they  had  said,  that  they  considered  the  four  legged  anima^ 
which  drew  the  wagon,  and  wliich  very  much  resembled  8 
horse,  to  be  an  ox.  The  facts  attested  to^and  about  which 
there  was  no  dispute,  were  conclusive  upon  the  point  of  in- 
quiry as  to  the  character  of  the  wagon  ;  and  the  jury  ought 
according  to  the  evidence,  to  have  found  for  the  defendant 
who  demanded  and  took  toll  as  for  a  one-horse  pleajsure  carriage 
374 


OF  THE  STATE  OF  NEW-YORK.  440 

The  cause  was  removed,  by  certiorari,  into  the  Suprerffe  in  error. 
Court,  and  the  judgment  of  the  Justice,  founded  on  the  ver-     albany 
diet   o^'  the    jury,   was    considered    as   erroneous,   and   was  Fcbruary.issj 
reversed.  ^""^T^"^"^"*^^ 

The  Justice,  in  this  case,  returned  into  the  Supreme  Court  v. 

all  the  testimony  taken  before  him.  He  is,  indeed,  required,  Blakchard. 
by  the  statute,  to  return  specially  as  to  all  the  facts  stated  in 
the  affidavit,  on  which  the  cet'tiorari  was  founded,  and  the 
Supreme  Court  are  required,  upon  certiorari,  to  give  judg- 
ment according  ^^  as  the  very  right  of  the  case  shall  appear ;'' 
nd  if  it  appears  that  the  recovery  was  not  according  to  right 
and  law,  the  Court  are  bound  to  reverse  the  judgment,  not- 
withstanding the  finding  of  the  jury.  W4icn  the  facts  come 
up  as  they  do  upon  certiorari,  the  Court  must  decide  upon 
the  facts  as  well  as  upon  the  law  ;  and  this  has  been  the  tini» 
form  and  established  practice  upon  certioraris  ever  since  I 
have  been  acquainted  with  the  Supreme  Court. 

I  have,  therefore,  arrived  to  what  I  deem  a  clear  and  sa- 
tisfactory conclusion,  that  the  judgment  of  the  Supreme  Court  j 
in  reversing  the  judgment  of  the  Justice,  was  correct,  just,  •  ! 
and  legal ;  and  that  the  Supreme  Court  could  not  have  done  I 
otherwise  consistently  with  the  facts  in  the  case,  and  the  pro- 
visions in  the  turnpike  act  of  1800,  under  which  the  toll  was  | 
demanded. 

But  we  have  been  referred  by  the  counsel  to  a  declaratory  I 

act  of  the  legislature,  passed  in  1820,  as  having  a  strong  bear- 
ing on  this  case.  The  act  referred  to  is  the  5th  section  of  an  act 
passed  the  13th  of  April,  1820,  entitled  "an  act  relative  to  the 
Greenfield  Turnpike  Road  Company,  and  for  other  purposes," 
and  it  is  in  the  following  words  : 

i<  *\Vhereas,  doubts  exist  as  to  the  true  construction  of  ma-  [  *447  ] 
iiy  of  the  acts  incorporating  turnpike  companies,  respect- 
ing their  rights  and  authority  to  receive  toll  upon  one-horse 
wagons  :  To  remove  such  doubts,  Be  it  further  enacted  and 
declared,  That  it  shall  and  may  be  lawful  to  receive  at  every 
full  toll-gale,  for  passing  the  same,  for  every  wagon  drawn  by 
one  horse,  6  cents,  and  at  every  half  toll-gate,  3  cents." 

This  provision  cannot  be  understood  as  applying  to  the  act 
under  which  this  suit  arose.  It  only  applied  to  cases  in  which 
there  was  doubt  whether  a  one-horse  wagon  was  obliged,  in 
any  case,  to  pay  toll ;  and  no  such  doubt  could  exist  under  the 
act  of  i  SCO  ;  fur  only  once  admit  that  a  one-horse  wagon  may 
be  built  and  used  for  pleasure,  it  then  certainly  comes  within 
the  words  of  the  act,  and  falls  under  the  description  of  a  plea- 
sure carriage,  drawn  by  one  horse.  There  can  be  no  hesita- 
tion on  this  point.  The  declaratory  act  was  only  intended  for 
such  cases  as  the  act  o(  April  7th,  1815,  («ew.  38,  ch.  139,) 
and  the  ingenious  counsel  who  argued  this  cause  on  the  part 
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AV  ERROR,  of  the  defendant,  referred   us   to  tw:elve  or  thirteen  similat 
Tlb\ny      statutes,  in  which  there  is  no  provision  that  will,  on  any  can- 
Kei.niary,i822.  stfuctiony  cover  a  one-horse  wagon.     It  is  not  a  chair,  or 
^^"^T^"^^^*^  sulkcy,  or  chaise,  or  chariot,  coach,  coachee,  phaeton,  pleasure 
*  v!*  wagon,  or  carriage,  or  stage  wagon  drawn  by  two  horses,  or  a 

I  i.ANCBARD.  cart  drawn  by  one  horse.  It  is  neither  of  them,  and  therefore 
it  is  not  embraced  within  the  act  of  1815,  or  the  other  dozen 
acts  referred  to,  unless  we  were  to  call  it  a  one-horse  cart,  and 
that  would  be  in  itself  a  gross  misnomer,  and  be  giving  rather 
too  homely  a  name  to  a  light,  airy,  and  fashionable  vehicle  of 
pleasure.  We  are,  therefore,  well  warranted  in  laying  this 
declaratory  statute  entirely  out  of  the  case,  as  having  no  sort 
of  application  to  the  subject  now  in  controversy.  If  a  one- 
horse  wagon  should  be  a  pleasure  carriage,  (and  no  person 
doubts  but  that  it  may  be  one,)  then  it  must  be  admitted,  that 
the  turnpike  company,  whom  the  defendant  represents,  are 
entitled  under  the  act  of  1800,  to  exact  12  1-2  cents  toll.  The 
act  of  18:20  never  meant  to  devest  the  company  of  the  right 
of  toll  in  such  a  case,  or  to  reduce  the  rate  of  toll  from  12  to  6 
[•448]  cents,  *be  the  one-horse  wagon  a  pleasure  carriage  or  not. 
The  legislature,  we  are  to  presume,  never  meant  any  such 
thing  ;  and  it  would  be  highly  disrespectful  io  suppose  it,  be- 
cause it  would  be  an  unconstitutional  act,  an  assumption  of 
judicial  power,  and  an  invasion  of  the  rights  of  private  pro- 
perty. This  declaratory  act  is  beneficial  to  the  Seneca  Turn- 
pike Company,  and  to  many  others  in  this  respect.  It  allows 
a  toll  of  6  cents  in  every  case  to  a  one-horse  wagon,  be  it  a 
vehicle  of  pleasure,  or  be  it  a  vehicle  of  labor.  So  far  it  is  a 
beneficial  act,  even  to  the  turnpike  company,  in  this  cause,  be- 
cuuse  now  they  can  take  6  cents  for  a  one-horse  wagon,  if  it 
be  not  a  pleasure  carriage,  whereas,  under  the  act  of  1800, 
one-horse  wagons  not  being  pleasure  wagons,  were  not  within 
any  provision  for  toll. 

I  am  happy  that  we  are  not  embarrassed  by  this  declaratory 
act,  and  tfiat  it  can  have  a  full  operation,  and  a  fair  and  just 
interpretation,  without  at  all  interfering  with  the  merits  of  this 
case.  If  it  were  otherwise,  this  act  could  not  be  permitted  to 
control  the  judgment  of  this  Court,  in  the  construction  of  the 
act  of  1800.  It  would  be  the  bounden  duty  of  the  Court  to 
preserve  all  existing  rights  under  the  act  of  1800,  according  to 
its  own  sound  interpretation  of  that  act,  regardless  of  any  sub- 
sequent declaratory  statute  to  the  contrary.  The  case,  then, 
resolves  itself  into  the  plain  and  simple  point,  was  the  plain- 
tifl''s  one-horse  wagon,  at  the  time  the  toll  was  demanded, 
judging  from  its  construction  and  its  use,  a  plea5:ure  carriage 
for  the  conveyance  of  persons,  as  contradistinguished  from  a 
one-horse  wagon,  made  and  used  Hke  a  cartman's  cart,  for  toil 
and  burden  ?  If  it  was,  then  the  toll  was  lawfully  demanded, 
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and  the  judgment  of  tJie  Supreme  Court  ought  to  be  affirmed  ;   m  error. 
but  if  it  was  not,  then  the  judgment  was  erroLeous,  and  must     albany 

l>e  reversed.  February, J82£ 

In  my  opinion,  and  for  the  reasons  which  I  have  assigned, 
the  judgment  ought  to  be  affirmed. 

Forward,  Frothingham,  Hopkins,  Lefferts,  Ross,  and 
ViELE,  Senators,  were  of  the  same  opinion. 

But  a   majority  of  the   Court,!  being  of  opinion  that  the       -^prU  ut. 
judgment  of  the  Supreme  Court  ought   to   be   revjersed,   it     t.for    r^- 
*was,  thereupon,  Ordered,  Adjudged  and  Decreed,  that  FoT^affinniagi 
the  judgment   of  the  Supreme  Court,  in  this  cause,  be   re-  7. 
versed,  &c.  [*449] 

Judgment  of  reversal. 


Jeduthan  Loomis,  Plaintiff  in  Error^ 

against 
James  Jackson,  ex  dem.  Malcolm  M'Naughton, 

Defendant  in  Error. 

IN  error  to  the  Supreme  Court.  For  the  facts  in  this  case,  Where  the 
and  the  opinion  of  the  Court  below,  see  the  report  of  the  same  premises  in  a 
case  in  vol.  18,  p.  81—87.  ^^  "^^^  ^^^ 

'  *  scnbed   as  lot 

No.  51,  in  the 

A.  Van  Vechten,  for  the  plaintiff  in  error,  contended,  1.  second  division 
That  no  estate  in  lot  No.  50  passed  by  the  mortgage,  the  pr©^  °f  *  J!j^°^' 
mises  being  described  as  part  of  lot  No.  51.  follows:^  B^ 

!2.  Though  in  the  construction  of  a  deed,  when  there  is  a  ginning  at  a 
contradiction  in  the  description  of  the  premises  granted,  the  stake  and 
Court  may  reject  part  of  the  description,  as  false  or  mistaken,  **<"'^»"  .&^ 

.  and  so   cnvinff 

for  the  purpose  of  giving  effect  to  the  deed ;  yet  the  Court  is  ihe       monu- 

bound,  in  the  exercise  of  a  sound  discretion,  not  to  reject  cer-  ments,   conrs- 

tain,  definite,  and   distinguishing  particulars,  in  favor  of  tin-  «*»  ■"<*  ^a^ 

certain,  undefined,  and  fluctuating  particulars.  mntor^at  the 

3.  Parol,  or  exclusive  evidence,  cannot  be  received  to  con-  time     owned 

tradict,  vary,  or  add  to,  an  instrument  in  writing :  especially,  lot  No.  60,  in 

when  its  eflect  is  to^  notice  of  a  registered  mortgnge,  when  a  J**®  «»"^®  P*- 

subsequent  bona  fide  purchaser,  to  whom  the  registry,  unex-  monuments, 

plained  by  such  evidence,  would  not  be  notice.  -  courses,     and 

distances  in 
the  deed,  exactly  corresponded  with  those  on  the  land  :  Held,  that  the  words,  **  lot  No.  51," 
might  be  rejected  as  surplasuge,  the  description  being  sufficiently  certain  without  thom  words.  Vide 
vol.  18,  p.  81,  S.  C.  (a) 

{a)  Doe  V.  Roe,  1  WendcWs  Rep.  541.     Jackson  Y.Jiarah,  6  Cow,  Rep.  281. 
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M^  ERROR.       He  cited  4  Tyng'$  Ma$8.  Rep,  196.     7  Johns.  Rep.  223. 


ALBANY, 

February,  I B22 


[  »  450  ] 


♦  .i*^ 


15 1  ] 


E.  fViUiamSy  contra,  insisted  on  the  following  points :  1. 
That  the  land  passed  by  the  mortgage,  in  as  much  as  it  was 
manifestly  the  same  land  possessed  by  LoomiSy  the  plaintiff  in 
error. 

*2.  That  the  boundaries  contained  in  the  mortgage  were  the 
same  as  in  the  deed,  under  which  the  plaintiff  in  error  claimed 
title.  Boundaries,  by  every  rule  of  reason  and  law,  are  para- 
mount to  length  of  lines,  numbers  of  the  lots,  and  number  of 
acres ;  as  in  the  former,  there  can  be  no  mistake,  while  the 
latter  depend  on  survey  and  calculation  which  are  liable  to 
error,  from  the  fallibility  of  the  human  mind.  But  boundaries 
or  known  monuments,  especially  marked  trees,  or  other  im- 
movable objects,  depend  only  on  ocular  demonstration,  and 
are  very  rarely  mistaken. 

3.  That  the  registry  of  the  mortgage  containing  those  boun- 
daries, (although  the  number  of  the  lot  was  mistaken,)  was 
sufficient  notice  to  the  purchaser ;  for  no  man  could  doubt 
that  the  land  was  the  same,  and  would  readily  suppose  the 
number  of  the  lot  mistaken,  but  the  land  to  be  the  same, 
from  finding  the  more  certain  and  definite  landmarks  and  es- 
tablished boundaries ;  particularly  when  the  purchaser  perceiv- 
ed in  the  deed  offered  to  him,  the  precise  courses,  distances, 
number  of  acres,  the  same  grantor,  and  monuments,  designated 
in  the  same  terms. 

4.  That  if  the  number  of  the  lot  had  been  altogether 
omitted,  the  mortgage  would  have  been  good,  because  the 
premises  might  have  been  located  by  monuments,  &c.  The 
wrong  number  of  the  lot,  therefore,  could  not  vitiate  the  deed. 

The  Chancellor.  The  facts  in  the  case  are  shortly  as 
follows  :  James  IVellSy  on  the  15th  day  of  August,  1620,  exe- 
cuted a  mortifage  to  Malcolm  M^Naughton,  of  a  parcel  of 
land  in  tiie  town  of  Cambridge,  in  ffashington  county,  de- 
scribed as  beiffg  in  the  second  division  of  a  patent  granted  t( 
Isaac  Sawyer  and  others,  in  that  town,  and  containing  fifty- 
one  acres  of  land.  It  was  minutely  described  in  the  mortgage, 
by  metes  and  bounds,  courses  and  distances.  The  description 
stated  the  line  as  commencing  at  a  stake  and  stones,  in  the 
south  line  of  the  lot,  nine  chains  and  fifly-two  links  westerly 
from  a  stake  and  stones  standing  near  a  marked  pine  tree,  and 
the  termination  of  every  course  and  distance  is  denole'd  to  be 
a  stake  and  stones.  Such  a  lot  or  parcel  of  land  correspond- 
ing, in  every  respect,  with  the  above  description,  was  found 
*nnd  surveyed,  but  it  was  part  of  lot  No.  50,  in  the  second 
fli vision  of  the  said  patent,  whereas  the  mortgage  to  ArNaugh- 
ton  >talo:I  the  land  to  be  part  of  lot  No.  51.  It  does  not  ap 
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pear  that  Wells,  the  mortgager,  ever  owned  any  land  in  lot  51,  inerroil 
but  it  does  appear,  that  he  did  own  the  above  parcel  of  land     albany 
in  lot  No.  50,  and  that  subsequent  to  the  execution  and  regis-  February,i8it 
try  of  the  mortgage,  he  conveyed  it  away  to  Jeduihan  Loo-  """^^^J^JT^^ 
mU,  and  by  the  very  same  description,  verbatim,  except  that  v. 

the  deed  to  Loomia  expressed  the  true  number  of  the  lot.  Jacksow. 

The  simple  question,  and  it  is  one  not  involved  in  technical 
learning,  or  placed  beyond  the  reach  of  plain  and  practical 
common  sense,  is,  whether  RFNaughtan  must  be  deprived  of 
his  mortgage,  because  the  lot  so  perfectly  ascertained,  and  so 
minutely  and  accurately  described,  has  been  misnamed,  and 
called  lot  51,  instead  of  lot  50.  There  is  no  evidence  or  pre- 
tence in  the  case,  that  Loamia,  the  subsequent  purchaser,  was 
misled,  and  did  not  know  of  the  existence  of  this  mortgage.  He 
could  not  possibly  have  been  misled,  if  he  consulted  the  registry, 
(as  we  are  to  presume  he  did,)  for  he  would  have  found  there  a 
mortgage  from  Wells  to  ArNaughton,  for  the  same  quantity 
of  land  which  he  purchased,  and  in  the  same  division  of  the 
patent,  and  containing  the  same  identical  description  by  monu- 
ments, courses,  and  distances.  It  is  impossible  to  suppose  he  . 
was  mistaken,  or  that  he  had  not  due  notice  of  the  mortgage. 
Wells,  the  mortgager,  was  in  possession  of  this  land  when  he 
mortgaged  to  M^Naughton,  and  tvhen  he  afterwards  sold  to 
Loomis.  He  was  not  in  possession  of,  and  he  never  owned 
any  land  in  lot  No.  51.  So  we  are  to  presume,  for  no  fact  of 
that  kind  is  attempted  to  be  shown,  and  it  ought  to  have  been 
shown  by  Loomis,  if  he  intended  to  escape  from  the  presump- 
tion which  now  presses  irresistibly  against  him.  Then  Loomis,  ^ 
the  purchaser,  must  have  consulted  the  record,  and  must  have 
known  of  this  mortgage.  He  found  the  same  definite  and  no- 
torious boundaries,  tiie  same  courses  and  distances,  the  same 
heaps  of  stones,  the  same  marked  pine  tree,  and  the  same 
quantity  of  acres  ;  and  I  have  no  doubt  in  my  own  mind,  that 
Loomis  purchased  with  actual  knowledge  of  the  mortgage, 
and  with  a  diminution  of  *price  corresponding  with  the  value  f  *'452  j 
of  the  incumbrance.  The  justice  of  the  case  cannot  be  mis- 
taken, for  a  moment,  and  the  rules  of  law  in  the  construction 
of  deeds,  happily  Qccords  with  the  suggestions  of  good  sense, 
and  the  dictates  of  morality. 

If  there  be  certain  particulars  sufficiently  ascertained,  which 
designate  the  thing  intended  to  be  granted,  the  addition  of  a 
circumstance  false  or  mistaken,  will  not  frustrate  the  grant. 
Thus,  says  one  of  the  old  cases,  {Blague  v.  Gould,  Cro.  C 
447.  473,)  if  there  be  a  devise  of  a  house,  called  the  corner 
house  in  Andover,  in  the  possession  of  B.  and  Hi,  and  it 
turns  out  that  the  corner  house  at  Andcve^^  was  in  the  posses- 
sion o{  B.  and  A.  and  not  oi  B.  and  JH.,  yet  it  was  held  to 
pass,  for  the  thing  was  sufficiently  ascertained,  and  the  addi- 
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IN  ERROR,  tion  of  its  being  in  the  possession  of  H,  was  a  mistake.  The 
"aluanv.  devise  was  certain  without  that  addition,  and  was  expounded 
FfbTUAry^sn.  accordiog  to  the  apparent  intent.  So,  again,  {Cro,  C  548,) 
there  was  a  deed  of  all  that  glebe  land  and  tithes  lying  in  An- 
dovefy  viz. :  seventy-eight  acres  of  land,  lately  in  the  occupa- 
tion of  £.,  and  it  happened  that  the  same  was  never  in  the  oc- 
cupation of  B,,  yet  the  learned  Judges  of  the  K.  B.,  in  the 
time  of  King  Charles  I.  held,  that.tlie  land  and  tithes  suflSt- 
*iently  passed,  for  they  said,  the  addition  of  a  falsity  shall 
never  hurt  where  there  was  any  manner  of*  certainty  without 
it.  And  in  our  own  time,  we  have  the  like  rule  of  construe- 
tion  laid  down  by  the  Supreme  Court  of  3IassachusettSy  in 
IVorthington  v.  tlylyer.  (4  Tyng.  196.)  If  tlie  description, 
says  Chief  Justice  Parsons,  be  sufficient  to  ascertain  the 
estate  intended  to  be  conveyed,  although  the  estate  will  not 
agree  to  some  of  the  particulars  in  the  description,  yet  it  shall 
pass  by  the  conveyance,  that  the  intent  of  the  parties  may  be 
effected.  Thus,  he  says,  if  a  man  convey  his  house  in  />., 
which  formerly  belonged  to  C,  the  house  shall  pass  if  the 
grantor  had  but  one  hoqse  in  D.,  because  the  estate  intended 
to  be  conveyed  is  sufficiently  ascertained.  The  case  before  the 
Supreme  Court  in  Massachusetts y  is  very  much  in  point.  The 
land  was  described  in  a  mortgage,  as  all  his  farm  of  land  in 
IV. y  on  which  he  lived,  containing  one  hundred  acres,  with 
I  *  453  I  his  dwelling  house  and  barns  standing  *thereon ;  and  adds, 
that  the  farm  was  lot  No.  17,  in  the  first  division  of  lands, 
and  it  turned  out,  that  the  farm  was  not  lot  No.  17,  but  a  dif- 
ferent parcel  of  land,  and  the  Court  wisely  rejected  that  par- 
ticular of  the  description  as  not  essential.  So,  in  the  present 
case,  the  land  is  sufficiently  described  by  tlie  metes  and 
bounds,  the  courses  and  distances,  the  monuments,  the  num- 
ber of  acres,  the  towi^^,  the  patent,  the  ownership  and  pos- 
session ;  and  the  number  of  the  lot,  therefore,  may  safely  be 
rejected. 

I  conclude,  that  the  premises  passed  by  the  mortgage  ;  and 
LoomiSy  the  subsequent  purchaser,  was  bound  by  Uie  registry 
of  it,  and  took  subject  to  the  mortgage.  This  is  equally  the 
law  and  the  equity  of  the  case ;  and  I  am  accordingly  of 
opinion,  that  the  judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

-j/i/i/,  \9t.  This  being  the  unanimous  opinion  of  the  Court,  it  was  there* 

upon  OiiDERED,  Adjudged,  and  Decreed,  that  the  judgment 
of  the  Supreme  Court  be,  in  all  things,  affirmed,  &c. 

Judgment  of  affirmance 
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m  ERROR 

ft  ^^ 

John  P.  Webb,  Plaintiff  in  Error,  w^b^^^f^wk 

against 
RicHARp  T.  Brown,  Defendant  in  Error. 


W£BB 
V. 

Browh. 


WOODS,  for  the  defendant  in  error,  on  a  certificate  of  the  A  writ  of 
clerk  of  this  Court,  that  no  transcript  of  the  record  had  been  «""or  wUl  not 
returned  or  filed,  moved,  (Jantiarj/,  28th,)  that  the  writ  of  error  ^n  tiw^^td 
be  dismissed  with  costs.  that  no  tran- 

script    of   the 

The  Chancellor  observed,  that  as  nearly  a  month  had  been^^returlrd 
elapsed  since  the  session  of  the  Court  commenced,  he  was'  and  filed, 
inclined  to  grant  the  motion ;  but  the  question  was,  whether  without  a  re- 
notice  of  the  motion  ought  not  to  have  been  given  to  the  plain-  ^^^^!    "<^'»^^ 

.•rr  •  *  of  the   n:otion 

tiff  m  error.  r„  ^^^^   p„. 

pose. 

♦Spencer,  Ch.  J.,  said,  that  the  third  rule  of  the  Court  (16  (  *  454  | 
Johns,  Bep.  603)  did  not  apply  to  this  case,  but  to  cases  Where  a 
where  the  plaintiff  in  error  had  neglecttnl  to  assign  errors.  At  ^"^  o^  ^^^^^ 
any  rate,  he  thought  the  motion  ought  not  to  be  granted  with-  ^"'  .i,"'^""|!r' 
out  a  previous  notice  to  the  adverse  parly ;  for  aught  that  ap-  court,  and  the 
peared  to  the  Court,  the  delay  might  arise  from  the  consent  of  trnnscripi     of 

the  parties.  the  record  hr.d 

not  been  filtd, 
til  ii»i'iy.  "**•"  errors  s:s- 

Tue  Chancellor  thought  the  case  clearly  withm  the  first  signed,  and  ro 
rule  of  the  Court ;  but  it  might  be  proper  to  require  previous  suilieieni  v\- 
notice  of  the  motion.  ^f^   ^^l    ''"* 

deliiv     shown, 
the    writ    vrp.» 

The  Court  denied  tlie  motion  ;  but  gave  leave  to  the  party  d'wnil-wod.wiih 
to  renew  his  application,  on  givine  eight  days' notice  to  the  |h^ "sual  taxu- 

1   .    .-a^  .  '  *  »  &         &       &  J  ble  c  »8ti  only 

plamtin  m  error.  ' 

Feb.  11th. — /rood*,  this  day,  again  moved  to  dismiss  the 
writ  of  error.  He  read  an  affidavit,  stating  that  no  errors  had 
been  assigned,  and  produced  the  certificate  of  the  clerk  of  this 
Court,  to  that  effect.  He,  also,  read  an  affidavit  of  service 
of  notice  of  this  motion,  on  the  adverse  party,  more  than  eight 
days  since. 

BronsoHy  contra,  read  an  aflSdavit  stating,  that  the  writ  of 
error,  and  bail  in  error,  had  been  duly  filed  in  the  Supreme 
Court,  and  a  transcript  of  the  record  made  out,  cLc,  but  that 
on  diligent  inquiry  no  such  person  as  Richard  T  Brown,  the 
defendant  in  error,  could  be  found  to  exist,  and  he  was  believed 
to  be  d  fictitious  person.  On  this  ground,  he  contended,  that 
the  notice  ought  not  to  be  granted  ;  or,  at  least,  that  the  Court 
would  give  further  time  to  assign  errors. 
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IN  ERROR.       Spencer,  Ch.  J.     Though  the  Judges  of  the  Supreme  Court 

ALBANY,    1*^^'®  ^^  ^^^^  ^^  S'^'®  ^"  ^^^  ^^^^  decision  of  this  cause,  it  is 
Februarys  1822.  proper  for  theiH  to  express  an  opinion  on  this  collateral  matter. 
It  seems  to  me  that  the  plaintiff  in  error  is  too  late  to  make 
C.""       the  objection  stated  in  the  affidavit  read  by  his  counsel.    The 
Bsv EDICT.     |y|.j(_  Qf  error  was  returnable  at  the  last  session  of  this  Court ; 
[  *  455  ]        and  the  plaintiflf  in  error  has  *been  guilty  of  great  laches. 
When  the  motion  was  made  the  other  day,  I  was  against  grant- 
mg  it,  without  notice.     The  plaintiff  in  error  now  comes,  after 
notice,  with  a  very  insufficient  excuse.     I  am  clearly  of  opin- 
ion, that  the  motion  ought  to  be  granted. 

» 

Per  totam  Curiam,    Motion  granted. 

Note,  TVoodSj  then,  moved,  that  the  Court  would  award 
100  dollars  in  addition  to  the  taxable  costs,  as  in  the  case  where 
the  judgment  is  affirmed.     (17  Johns.  Rep,  356.) 

Spencer,  Ch.  J.,  said,  this  case  did  not  come  within  the 
principle  of  the  one  referred  to,  as  here  had  been  no  affirmance 
of  the  judgment  Below ;  but  merely  a  dismissal  of  the  writ  of 
error,  under  one  of  the  rules  regulating  the  practice  of  the 
Court. 


Starr   and   Smith   against  Benedict   and 

Richardson. 

% 

That  the  TALCOT,  (A.  G.)  moved  to  put  off  the  argument  of  this 
connseiforonc  cause  Until  the  next  week,  on  the  ground  that  he  was  engaged 
Is  enga^Tu  ^^  couuscl  in   the  District  Court  of  the  United  States,  now 

coansel  in  ao-  Sittmg. 

other     Coart, 

U  not  a  raffi-        jj  g    p  ,^  ^ 

cient      ground  ' 

for  pnttiug  off* 

the  argatneut  January,  31st.  Per  Curiam.  The  cause  must  take  its 
of  a  cause.  course.  We  cannot  listen  to  the  suggestion  of  the  counsel, 
as  ground  for  putting  off  the  argument.  If  the  cause  should 
be  set  down  for  the  next  week,  the  counsel,  for  aught  we  may 
know,  may  be  engaged  in  some  other  Court,  and  ask  for  a 
furtlier  postponement. 

Motion  denied. 
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INERBOR 
ALBANY, 

*Samuel  Slee,  Appellant,  Feim^^ 

against  slke 

George  Bloom,  Leonard  Davis,  Albert  Cocks,  bloou 
Daniel  Hoffman,  Daniel  Coolidoe,  Derick  B. 
Stockholm,  Martin  Hoffman,  Cyrenus  Crosby, 
Ariel  G,  Thompson,  John  Nelson,  Elizabeth 
Tappen,  Benjamin  H.  Conklin,  James  Reynolds, 
John  E.  Pells,  Robert  Forrest,  Peter  Acker- 
man,  Nathan  Myers,  Nathaniel  Ferris,  George 
Booth,'  Catharine  R.  Livingston,  Samuel  S. 
Howard,  and  Jeremiah  Wintringham,  Respond- 
ents. 

ON  appeal  from  the  Court  of  Chancery.  A  corpora- 

The  bill,  filed  the  24th  of  April,  1819,  stated,  that  the  ap-  ^?"   ""^  ^ 

pellant,  being  possessed  of  a  piece  of  land  on  fVappinger's  ^J^^rK/er^of 

Creek,  in  Poughkeepsie,  on  which  he  had  erected  a  cotton  iu    corporate 

manufactory,  with  nine  hundred  and  twelve  spindles,  and  find-  rigJit*- 

And  if  a 
corporation  HufTers  acts  to  be  done,  which  destroy  the  end  and  object  for  which  it  was  instituted,  it 
is  equivalent  to  a  surrender  of  its  riglits. 

In  December ^  1814,  pursuant  to  the  statute  passed  the  22d  of  March,  1811,  relative  to  cor- 
porations  for  manufacturing  purposes,  {sess.  84,  ch.  67.  1  JV.  R.  L.  816,)  the  respond- 
ents associated  togeliier  for  esUiblishing  a  cotton  manufactory',  and  became  a  corporation,  accord- 
ing to  the  provisions  of  the  statute,  for  twenty  years.  AAer  December,  1817,  there  was  no 
meeting  of  the  truntees,  nor  any  business,  or  act  done  by  the  corporation  ;  and  on  the  1st  of  Feb' 
ruary,  1818,  all  the  property  of  the  corpoiation,  real  and  personal,  was  sold  by  a  sheriff,  under  an 
execution.  In  April,  1819,  the  appellant,  a  creditor  of  the  corporation,  filed  his  bill  a^iinst  the 
respondents,  to  charge  them,  under  the  provision  of  the  seventh  section  of  the  act,  as  individually 
responsible  for  the  debts  of  the  corporation,  to  the  extent  of  their  respective  shares  of  stock,  al- 
leging that  the  corporation  was  to  be  considered  as  dissolved  aAer  the  Ist  of  February,  1818  : 
Held,  that  the  corporation,  within  the  meaning  and  intent  of  the  act,  as  regarded  creditors,  was 
dissolved,  after  ceasing  to  act  as  a  corporation,  for  such  a  length  of  time,  and  after  a  sale  of  all  its 
property  ;  and  that  the  respondents  were  individually  responsible  for  the  debts  of  the  corporation, 
ocoording  to  the  act.  (a) 

A  resolution  or  by-law  of  such  a  corporation,  allowing  the  stockholders,  on  paying  thirty  per 
cent,  on  their  shares,  to  forfeit  their  stock,  is  void  as  against  creditors.  Where  a  creditor,  who 
was  a  trustee  of  the  corporation,  openly  protested  against  such  resolution,  though  he  accepted 
money  raised  under  the  resolution,  and  was  present  at  a  subsequent  meeting  when  the  application 
of  the  money  was  directed,  to  which  he  assented:  Held,  this  was  not  a  ratification  by  him  of  the 
bj-law  or  resolution. 

A  resolution  or  by-law,  that  any  stockholder,  paying  fifty  per  cent,  on  his  shares,  should  be. dis- 
charged from  all  future  calls  on  his  subscription,  &:c.,  other  than  proceeding  by  way  of  forfeiture, 
is  valid,  and  those  who  complied  with  its  terms  before  the  dissolution  of  the  corporation,  wera 
^lekl  to  be  discharged  from  aH  responsibility  to  the  appellant 

(a)  Vide  Brigs^s  v.  Pennifnan,  8  Cowen's  Rep,  887.  Trustees  of  Vernon 
V.  Hall,  6  Ibid.  23.  The  People  v.  Bank  (f  JTia^ara,  Ibid.  196.  The  Peo- 
ple \.  The  Washington  and  Warren  Bank,  Ibid.  211.  Slee  v.  Bloom^  20 
Johns.  Rep,  669 
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iiV  ERROR,  ing  that  the  factory  demanded  greater  funds  than  he  coulc 
ALBANY,     conveniently  command,  proposed  to  the  respondent,  Georgt 

Kchruafy,i822.  Bloom,  and  others,  to  unite  with  him  in  a  corporation,  to  be 

^"^^^^^^T"*^  called  "  llie  DtUchesa  Cotton  Manufactory ^^^  the  stocks  of 
V.  which  were  to  be  divided  into   six  hundred   shares  of  100 

BiooM.       dollars  each.     That  this  proposal  being  acceded  to,  the  ap- 
pellant, and  G.  Bloom,  J.  Tallmadge,  Jun.,  Cyrenus  Cros 

[*457]  by,  George  Booth,  *o,nd  Robeii  L.  Beade^  signed  and  ac- 
knowledged a  certificate  of  their  desire  to  become  a  corpora- 
tion, under  that  name,  and  filed  the  same  in  the  secretary's 
oflice,  and  became  duly  incorporated,  on  the  I2th  of  December, 
181 4,  pursuant  to  the  act  of  the  legislature,  passed  the  2^d  of 
March,  1811,  relative  to  incorporations  for  manufacturing 
purposes.  {Sesa.  34,  ch.  67.  1  N.  R.  L.  245.)  That  the 
trustees  named  in  the  certificate  of  incorporation,  met  on  the 
24th  of  January,  1815,  and  chose  their  officers,  to  wit,  the 
appellant,  as  president,  Crosby,  as  treasurer,  and  Beade,  as . 
secretary  ;  and  it  was  agreed,  that  the  treasurer  and  seci^ctary 
should  confer  with  the  appellant,  and  report  the  terms  on 
which  he  would  sell  the  factory,  stock,  and  machinery,  to  the 
company. 

That,  afterwards,  in  February,  1815,  at  a  meeting  of  the 
trustees,  a  report  was  made  by  the  treasurer,  (the  secretary 
being  absent,)  of  the  terms  on  which  the  appellant  would  sell 
the  factory,  with  its  stock  and  machinery  ;  the  amount  of  the 
items,  as  reported,  being  30,912  dollars  ;  that  this  report  was 
Unanimously  accepted,  and  a  subscription  book  opened,  by 
which  the  subscribers  promised  to  pay  to  the  Dutchess  Cotton 
Manufactory,  100  dollars  for  every  share  set  opposite  theii 
names.  The  bill  set  forth  the  names  of  the  subscribers,  and 
the  number  of  sh'ares  subscribed  by  each.  That  at  a  meeting 
of  the  trustees,  on  the  7lh  of  March,  1815,  it  was  resolved, 
that  a  cull  of  5  dollars  on  each  share  should  be  made,  payable 
on  the  1st  of  June  following.  That  the  appellant,  soon  after, 
executed  a  deed  to  the  company  of  his  factory,  stock,  and  ma- 
chinery, for  the  consideraiion  of  30,900  dollars,  which  deed  was 
now  held  by  the  company.  That  on  the  1st  of  May,  1815,  the 
appellant  received  scrip  for  one  hundred  and  twenty-two  shares 
of  stock,  which  he  paid  in  full,  by  deducting  the  same  from  the 
amount  due  to  him  from  the  company.  That  on  the  30th  of  Sep- 
tember, 1815,  the  appellant  received  scrip  for  fifty  more  shares, 
and  paid  up  the  same,  in  like  manner.  That  at  a  meeting  of 
the  trustees,  on  the  20th  of  September,  1815,  at  which  Bloonty 
Crosby,  and  others,  were  present,  a  further  call  was  made  for 
10  dollars  on  each  share,  payable  on  the  1st  Monday  of  AV>- 
vember  then  next,  and  the  further  sum  of  5  dollars,  on  the  1st 

I  *4,")S  ]  Monday  of  *  December  following.  That  at  a  meeting  on  the 
25th  of  January,  1816,  three  persons  were  appointed  a  com- 
:)84 


OF  i'HE  STATE  OF  NEW- YORK.  458 

miltee  to  inquire  into  the  afTairs  of  the  corporation ;  that  at  a  in  ERROR. 
meeting  of  the  stockholders,  on  the  20th  of  April,  1816,  pur-     alba^v 
suant  to  public  notice,  seven  trustees  were  elected.     At  a  February, isii'i 
meeting  held  the  27th  of  April,  1816,  it  was  resolved  to  make  ^^^"^^^'^'^^ 
a  public  call  of  25  dollars,  on  each  share,  payable  on  the  1st  v!*' 

of  June  then  next ;  that  the  stockholders  generally  neglected  Ki  oom. 
to  make  payment,  and  in  June,  1816,  it  was  resolved  that  suits 
should  be  commenced  to  enforce  payment.  At  a  meeting, 
October  19,  1816,  it  was  resolved,  that  it  was  inexpedient  to 
continue  the  factory  in  operation  ;  and  the  appellant,  who  then 
superintended  it,  was  directed  to  shut  it  up,  discharge  the 
workmen,  and  take  care  of  the  property  ;  and  a  committee  was 
appointed  to  examine  the  accounts,  and  settle  with  the  appel- 
lant. That  at  a  meeting  in  November,  1816,  the  committee 
appointed  to  Ifquidate  the  account  of  the  appellant,  reported  a 
balance  in  his  favor  of  .24,443  dollars  and  35  cents  ;  and  it  was 
resolved,  that  a  proper  voucher  for  the  balance  should  be  given 
to  him.  A  bond  to  the  appellant  was,  afterwards,  executed, 
signed  by  the  president,  treasurer,  and  secretary,  and  sealed 
with  the  seal  of  the  corporation,  for  23,493  dollars  and  35 
cents,  being  the  sum  remaining  due  to  him,  after  the  stock 
subscribed  by  him,  amounting  to  17,200  dollars,  paid  up  in 
"ull,  was  deducted  from  the  sum  due  to  him  from  the  com- 
pany. That  the  appellant  having  obtained  a  loan  of  the  Man- 
hattan Company  of  10,000*  dollars,  which  he  expended  in 
advances  for  the  company,  gave  his  note  for  that  sum,  dated 
the  1st' of  Decembei',  181 5,  endorsed  by  Bloom,  Crosby,  Booth, 
and  Cocks,  payable  in  twelve  months,  and  which  sum  went  into 
his  account,  and  made  part  of  the  balance  found  due  to  him. 
To  secure  his  endorsers,  the  appellant  gave  them  a  bond  and 
warrant  of  attorney,  to  confess  judgment  for  20,000  dollars,  on 
which  they  entered  up  a  judgment,  on  the  1st  of  June,  1816. 
That  when  the  note  became  due,  the  appellant  was  unable  to 
pay  it,  and  the  endorsers  assumed  the  debt,  and  gave  their 
own  note  to  the  bank  for  the  amount,  endorsed  by  Nathan 
Myers,  and  which  note  had  been  in  part  paid  by  moneys  col- 
lected of  the  stockholders,  *and  in  part  by  the  appellant  him-  [*459  | 
self.  That  in  January,  1817,  the  appellant,  finding  himself 
pressed  by  a  judgment  obtained  by  some  of  the  individuals  of 
th<}  company  who  had  been  endorsers  of  his  note,  commenced  a 
suit  against  the  company,  on  the  bond  given  to  him,  on  which 
a  judgment  was  confessed  and  perfected,  in  May  term,  1817, 
with  a  stay  of  execution  until  October  term  following,  for  the 
penal  sum  of  46,986  dollars.  The  bill  then  statpd  various 
meetings  of  the  subscribers  in  the  year  1817,  and  their  pro- 
ceedings. That  on  the  12th  of  August,  1817,  at  a  meeting 
of  the  trustees,  it  was  resolved,  that  any  person  might  transfer 
his  stock,  and  be  discharged  from  any  future  calls,  on  paying 
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jy  ERROR,   up  the  calls  of  fifty  per  cent,  which  had  then  been  made,  and 
.  u^^^Y      ^''®  costs  ;  and  thai  no  proceedings  should  be  had  to  enforce 

February.ieiz  the  payment  of  further  calls,  other  than  by  way  of  forfeiture 

'-^^'^^y^'^*^^  That  on  the  3d  of  Xovember,  1817,  at  a  meeting  of  the  trus- 
ty""       tees,  it  was  resohed  to  lease  the  factory  for  three  years,  and 
ni.fM>M.       that  the  stockholders  might  have  the  privilege  of  forfeiting  their 
stock  to  the  company,  by  paying  up  thirty  per  cent,  on  tlieir 
shares,  by  the  1st  of  December  following,  which  resolution  was 
opposed  by  the  appellant.     That  most  of  the  stockholders  had 
availed  themselves  of  this  resolution,  and  wholly  abandoned 
the  factory,  and  every  thing  relating  to  it,  though  they  had  not 
given  up  their  scrip.     That  no  election  of  trustees  had  been 
made  since  April,  1317,  and  the  stockholders  had  come  to  a 
resolution  never  to  make  another  election,  but  to  abandon  the 
factory  and  corporation  altogether.     That  in  October,  1817, 
V  Crosby,  Bloom,  Booth,  and  Cocks,  issued  ^l  fieri  facias  against 

the  appellant  on  the  judgment  against  him,  by  virtue  of  which 
the  real  estate  of  the  appellant,  worth  9,000  dollars,  beside  the 
land  and  property  at  the  factory,  became  liable  to  sale.  That 
in  November,  1817,  the  appellant  hearing  that  an  execution 
had  been  issued  by  Bloom^  and  the  others,  on  the  judgment 
obtained  by  them  against  the  plaintiff,  caused  a  fieri  facias  to 
be  issued  on  the  judgment  in  his  favor.  That  in  January 
1813,  the  attorney  of  the  company,  pursuant  to  a  previous  re- 
solution of  the  trustees,  applied  all  the  funds  in  his  hands, 
amounting  to  4,105  dollars  and  59  cents,  toward  the  payment 

[  •  460  ]  of  the  note  for  10,000  dollars,  leaving  a  balance  of  *6,538  dol- 
lars and  53  cents.  That  to  prevent  a  sacrifice  of  his  propert) 
to  pay  that  balance,  the  appellant  procured  George  B.  Evert- 
son  to  become  securitv  to  the  bank  for  that  amount,  and. 
tliereupon,  the  appellant's  note  for  10,000  dollars  was  given 
up,  and  his  endorsers  wholly  discharged.  That  to  secure 
Evertson,  the  appelhint,  on  the  2Ui  of  January,  1818,  assign- 
ed to  him  all  his  real  estate,  and  the  avails  of  all  the  property 
of  the  company,  that  might  be  sold  under  his  execution  against 
the  company.  Under  the  execution  on  his  judgment,  the  real 
estate  of  the  company  was  sold  by  tlie  sheriff,  in  February, 
1818,  for  102  dollars,  and  the  personal  estate  for  385  dollars 
and  50  cents,  to  George  B.  Evertson,  as  the  highest  bidder ; 
and  after  deducting  the  sheriff's  fees,  there  remained  the  sum 
of  460  dollars  and  18  cents,  to  be  applied  on  the  appellant's 
execution.  That  no  payment  had  been  made  on  the  judgment, 
unless  the  sum  of  4,105  dollars,  applied  in  part  payment  of  the 
note  for  10,000  dollars,  be  considered  as  part  payment  of  the 

iudgment ;  and  that  if  it  is  so  considered,  there  will  then  be  a 
alance  due  to  the  appellant  of  18,958  dollars  and  37  cents, 
which  he  has  no  means  of  obtaining,  unless  the  stockholders 
are  compelled  to  pay  up  their  subscriptions.  That  there  has 
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l>eeii  no  meeting  of  the  stockholders  since  May,  1817,  nor  tn, error, 
have  the  trustees  had  any  meeting,  or  transacted  any  business,     alba  NY 
since  December,  1817;  but  have  determined  to  abandon,  and  February, isji 
give  up  the  factory  and  corporation,  and  not  to  make  any  ^*^'^^^^"**'*^ 
further  calls  on  the  stockholders,  nor  to  provide  any  means  v. 

whatever  to  pay  the  appellant ;  but  the  trustees,  with  all  the  Bloom. 
other  respondents,  have  determined  to  suffer  and  cause  the 
corporation  to  be  dissolved,  and  had  already  suffered  and 
caused  the  same  to  be  dissolved,  by  their  said  transactions  and 
omissions,  in  relation  thereto.  That  the  books  and  records  of 
the  corporation  are  in  the  power  or  possession  of  the  respond- 
ents. That  there  is  no  debt  due  by  the  corporation,  except 
that  owmg  to  the  appellant.  That  he  had  no  means  of  ascer- 
taining what  amount  of  his  debt  could  be  obtained  of  the  cor- 
poration, except  by  a  legal  sale  of  their  property  on  execution ; 
and  although  it  was  sold  at  a  sacrifice,  yet  the  appellant  was 
unable,  owing  to  his  embarrassment,  &c.,  to  bid  upon  it,  or  to 
cause  it  to  be  sold  for  *a  greater  sum  ;  and  the  trustees  and  r*461  1 
stockholders,  though  they  had  notice  of  the  sale,  neglected  all 
attention  to  it ;  nor  did  they  show  any  disposition  to  preserve 
the  property,  or  keep  the  corporation  in  existence,  &c.  The 
bill  prayed  that  those  of  the  respondents  who  had  made  any 
payments  on  their  stock,  might  set  forth  the  same,  and  that 
the  solvent  stockholders,  to  wit,  all  the  respondents,  (except 
Crosby,)  might  be  severally  decreed  to  pay  to  the  appellant,  for 
his  benefit,  such  sum,  or  balance,  on  each  and  every  sliare  of 
stock  subscribed  by  them,  as  should  be  sufficient,  with  a  due 
proportion  to  be  allowed  by  the  appellant  on  the  fifty  shares 
purchased  by  him  of  James  Tallmadge,  Jun,,  Aaron  Stafford, 
and  Robert  Stafford,  to  pay  to  the  appellant  the  debt  due  to  him 
from  the  said  Dutchess  Cotton  Manufactory,  with  interest, 
and  to  indemnify  him  for  the  losses  he  has  sustained  by  the 
unjust  and  oppressive  conduct  of  the  trustees  and  the  stock- 
holders, and  that  it  might  be  left  with  the  solvent  respondents, 
and  jB.  Crosby,  to  arrange  and  adjust  among  themselves,  any 
claims  they  may  have  on  him,  by  reason  of  any  balance  that 
may  remain  due  and  unpaid  on  the  stock  subscribed  by  him ; 
and  that  the  appellant  might  have  such  other  and  further  re- 
lief, by  a  decree  against  the  respondents  in  their  individual 
capacities,  or  as  members  of  the  said  corponition,  if  they  pre- 
tend that  the  same  has  not  been  already  dissolved,  as  the 
nature  of  his  case  might  require. 

The  respondents,  j3loom,  Crosby,  Cocks,  Coolidge,  Stock- 
holm,  Davis,  Nelson,  Thompson,  Tappen,  3/.  Hoffman,  Rey- 
nolds, D.  Hoffman,  and  Conklin,  appeared  and  filed  their 
answers.  The  respondent.  Bloom,  admitted  most  of  the  ma- 
terial facts  stated  in  the  bill.  He  charged,  that  the  appellant 
induced  him,  and  the  other  respondents,  to  enter  into  the 
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IS  ERROR,   association  for  the  purchase  of  the  cotton  factory,  by  urgeni 
ALBANY      soHcitations,  artful  assurances,  and  exaggerated  statements  of 

I«ebruaV3,i8i2.  the  valuc,  profits,  <tc.    That,  among  other  inducements,  heas- 

'^"^r^'^^^  sured  the  respondent,  that  if  he  would  take  shares,  and  aid  in 

vf*        procuring  the  incorporation  of  the  company,  he,  the  appellant. 

Bloom.       would,  at  any  tune,  when  the  respondent  wished  to  relinquish 

his  shares,  take  back  the  stack,  and  become  responsible  witli 

[  *  462  ]  good  security,  for  what  *moneys  the  respondent  might  advance, 
payable  in  two  years,  and  for  any  further  calls  on  the  stock. 
That  the  appellant's  object  in  prosecuting  the  suit  on  the  bond 
to  judgment  and  execution,  and  having  the  property  sold,  was 
to  regain  the  factory  and  machinery,  and  draw  from  the  stock- 
holders their  subscriptions  for  the  payment  of  his  debts.  That 
EverUon  purchased  the  property  for  the  benefit  of  the  appel- 
lant, who  was,  in  fact,  the  real  owner,  subject  only,  by  way  of 
security,  to  Evertson,  for  the  sum  he  had  assumed  to  pay  the 
Manhattan  Bank.  He  denied  that  the  books  and  papers  had 
been  withheld  from  the  appellant ;  and  alleged,  that  they  were 
in  his  possession. 

The  other  respondents,  in  their  several  answers,  referred 
themselves  to  the  answer  of  Bloom,  as  containing,  according 
to  their  knowledge,  recollection,  and  belief,  the  truth  as  to  the 
several  matters  stated  and  alleged  by  him,  and  they  set  up 
particular  grounds  of  defence  as  regarded  each  of  them,  sepa- 
rately. '  The  respondent,  PelU,  put  in  a  separate  answer,  ad- 
mitting the  material  facts  in  the  bill,  except  as  to  the  amount 
paid  on  the  stock  purchased  by  him.  The  bill  was  taken  pro 
confesso  against  the  respondents,  Robert  Forrest,  Nathaji 
Myers,  Nathaniel  Ferris,  George  Booth,  S,  Howard,  JVin- 
tringham,  P.  Ackerman,  and  C  i?.  Livingston;  but  it  was 
stipulated  by  the  appellant,  as  to  the  two  last  named  respond 
ents,  that  he  would  not  take  a  final  decree  against  them,  pro- 
vided they  would  severally  pay  on  their  shares  a  due  proportion, 
according  as  others,  under  like  circumstances  with  them,  and 
who  had  put  in  their  answers,  might  be  compelled  to  pay.  It 
was  admitted,  that  C  i?.  Livingston,  having  paid  thirty  per 
cent,  on  her  stock,  had  transferred  it  to  the  company  ;  but  that 
Ackerman  had  not  paid  any  tiling  on  his  stock,  nor  had  he 
transferred  it. 

Replications  were  filed  to  the  answers  put  in,  and  proofs 
taken  in  the  cause. 

The  cause  was  brought  to  a  hearing  upon  the  pleadings  and 
proofs,  in  April,  1S21  ;  and  on  the  19th  of  July,  the  Chan- 
cellor made  the  following  decree :  "  It  is  declared,  that  the 
plaintiff  has  not  shown  any  right  or  title  to  sue  the  defendants, 
(  *463  ]  as  members  or  stockholders  of  the  Dutchess  *  Cotton  Manu- 
factory, for  a  debt  due  to  him  from  the  said  corporation,  in  as 
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piuch  as  the  said  corporation  does  not  appear,  in  judgment  of    in  ERROR. 
law,  dissolved,  nor  can  it  be  dissolved  within  the  period  limited     albany, 
by  the  statute  under  which  it  was  erected,  for  any  nonuscr  or  Fcbniary,iai2 
misuser  of  its  franchises,  without  due  process  of  law  ;  and  it  is  '""^""T^"'"^^ 
further  declared,  that  assuming  the  said  corporation  to  be  dis-  v. 

solved,  the  plaintiff  would  not  be  entitled  to  the  assistance  of  this  Bloom. 
Court,  as  against  the  individual  persons  and  property  of  those 
defendants,  who  have  paid  into  the  corporation,  at  the  rale  of 
thirty  per  cent,  upon  their  respective  shares ;  in  as  much  as 
by  the  resolution  of  the  board  of  trustees  of  the  16th  of  Au- 
gust, 1817,  to  which  the  plaintiff  was  a  party,  as  a  trustee,  and 
by  the  resolution  of  the  said  board  of  the  3d  day  of  November^ 
1817,  to  which  the  plaintiff,  as  a  trustee,  by  repeated  acts,  gave 
his  subsequent  assent  and  ratification,  the  plaintiff  has,  in  jus- 
tice and  equity,  barred  himself  from  the  operation  of  any  fur- 
ther claim,  unless  it  be  to  exact  the  forfeiture  of  their  shares ; 
nor  would  he  be  entitled  to  the  assistance  of  this  Court,  as 
against  the  individual  persons  and  property  of  those  defendants 
who  have  not  paid  in,  at  the  rate  of  thirty  per  cent.,  except  it 
might  be  to  require  them  to  pay  in,  upon  their  shares,  at  the 
rate  of  fifty  per  cent,  on  the  amount  of  arrearges  of  former 
calls,  prior  to  the  18th  of  August^  1817,  and  to  exact  a  for- 
feiture of  their  shares  for  the  residue.  It  is,  therefore,  Order- 
ed, Adjudged,  and  Decreed,  &c.  that  the  plaintiff's  bill  be 
dismissed  without  costs,  as  to  those  defendants  who  have  not 
appeared,  but  with  costs,  as  to  those  defendants  who  have  ap- 
peared and  answered,  to  be  taxed,  and  to  be  recovered  by 
them  against  the  plaintiff,  according  to  the  course  and  practice 
of  this  Court.*' 

The  Chancellor  assigned  his  reasons  for  this  decree,  which 
were  the  same  as  those  expressed  in  the  opinion  delivered  by 
him  in  the  Court  of  Chancery.     {Vide  5  Johns,  Ch.  Rep.) 

P.  Ttuggles,  and  T.  A.  Emmet,  for  the  appellant.  They 
stated  the  following  points  : 

*1.  The  Dutchess  Cotton  Manufactory  ^\ViS  legally  incor-  [*464] 
porated  on  the  5th  of  December,  1814,  according  to  the  act  of 
the  22d  of  March,  1811,  (1  N.' R.  L.  245,  246,  and  247,) 
with  a  capital  of  60,000  dollars,  divided  into  six  hundred 
shares,  of  100  dollars  each.  The  defendants  all  subscribed  for 
3tock,  and  received  scrip,  by  which  they  became  members  of 
the  corporation,  and  respectively  interested  in  all  the  property 
belonging  to  the  same,  and  liable  to  the  extent  of  their  stock, 
for  all  debts  due  from  the  corporation,  by  calls  during  its  ex- 
istence, or,  by  the  seventh  section  of  said  act,  after  its  disso- 
lution. 

2.  The  plaintiff  is  a  judgment  creditor  to  a  large  amount. 
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J^  ERROR.  His  judgment  remains  unsatisfied  and  in  full  force,  and  he  isi 

ALBANY      ^^^  ^"^y  remaining  creditor. 

February,  1 822.      3.  The  corporation  has  been  dissolved  by  the  acts,  consent, 

^^'^'^'^^^^^  and  determination  of  the  defendants,  and  they  remain  liable  to 

V.  respond  to  the  plaintiff,  as  a  creditor  of  the  company,  to  the 

Bloom.       extent  of  their  respective  subscriptions,  according  to  the  seventh 

section  of  the  aforesaid  act. 

Under  this  point  it  is  insisted. 

First ;  that  the  corporation,  though  created  under  the  sta- 
tute, was  a  mere  personal  association,  formed  by  consent  of  the 
several  individuals  composing  it,  and  liable  to  be  dissolved  in 
the  same  manner. 

Second ;  that  the  assent  of  the  defendants  to  such  dissolu- 
tion, fully  appears  from  the  pleadings,  in  which  the  plaintiff  has 
alleged  that  such  dissolution  has  taken  place  by  the  determi- 
nation and  acts  of  the  defendants,  and  which  none  of  them 
have  denied  ;  and  that  the  assent  and  determination  of  the  de- 
fendants to  abandon  the  factory,  and  cause  the  corporation  to  be 
dissolved,  also  appear  from  the  several  acts  done  by  the  stock- 
lioldcrs  and  trustees,  with  respect  to  passing  the  resolution  of 
the  3d  of  Aoveniber,  1817,  and  by  their  subsequent  acts,  in 
relation  to  the  factory,  before  the  1st  of  January,  1818,  and 
their  abandoning  it  since  ;  and  that  the  same  fycts  are  also 
proved,  by  the  testimony  of  John  E.  Pells,  Robert  Forresl, 
James  Tallmadge,  Jim.,  and  Nathan  Myers/\n  their  answers 
to  the  twelfth  direct  interrogatory,  on  the  part  of  the  plaintiff, 
and  by  Cyrenus  Crosby^s  answer. 
[  *465]  *  Third  ;  if  the  facts  alleged  and  proved  by  the  plaintiff,  and 

admitted  by  the  defendants,  are  true,  there  is  no  semblance  of 
a  corporation  remaining,  on  which  a  quo  tvaiTanio,  or  any 
other  process,  could  be  served,  or  made  to  operate. 

Fourth;  nquo  warranto  does  not  dissolve  a  corporation, 
and  is  only  necessary  where  those  against  whom  it  is  filed  are 
exercising  their  corporate  franchises  without  right,  and  not 
when  every  exercise  of  that  kind  is  abandoned,  and  has  ceas- 
ed, and  where  there  is  no  appearance  of  any  corporation  re- 
maining. When  such  is  the  case,  and  the  individual  members 
are  charged  on  the  ground  that  the  corporation  is  dissolved, 
which  they  do  not  deny,  the  Court  will  not  be  astute  to  make 
out  the  continuance  of  a  corporation,  which  they  do  not  claim 
or  allege,  in  their  answer,  to  be  in  existence. 

Fifth;  the  members  of  the  corporation,  who,  as  his  Honor 
the  Chancellor  remarked,  are  the  integral  part  of  it,  are  not, 
according  to  the  pleadings  and  proofs,  in  esse,  as  members,  and 
so  no  new  election  of  trustees  could  now  be  made. 

4.  The  plaintiff  is  not  restricted  in  his  recovery  against  any 
of  the  stockholders,  to  fifty  per  cent,  on  their  stock,  by  his  as- 
senting, as  one  of  the  trustees,  to  the  resolution  of  the  19th 
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of  August,   1817.     For  considering  that  resolution,  as   the  IN  error. 
Chancellor  appears  to  consider  it,  as  a  contract  between  the     albany 
plaintiiT  and  the  stockholders,  it  has  not  been  performed  by  Februar^.isie. 
any  of  them,  at  such  time,  and  in  such  manner,  as  to  (ftititle  ^-^'^N''^^-^ 
tliem  to  the  benefit  6f  it ;  and  the  stockholders  being  previ-        ^J;" 
ously  liable  to  pay  to  the  full  amount  of  their  stock,  in  dis-       Bloom. 
charge  of  the  debts  of  the  company,  such  pretended  contract 
was  without  consideration,  and  void  ;  nor  does  it  appear,  that 
James  Beynolds  and  Martin  Hoffman,  who  claim  to  have  paid 
thai  proportion,  did  the  same,  in  reference  to  the  resolution^  or 
ihat  ihey  ever  transferred  their  stock. 

5.  The  resolution  of  the  3d  of  November,  1817,  authorizing 
the  stockholders  to  forfeit  their  stock  upon  the  payment  of  thir- 
ty per  cent.,  was  not  warranted  by  the  act  under  which  the  cor- 
poration was  formed,  nor  by  any  previous  by-law  of  the  com- 
pany, nor  by  any  other  law  ;  but,  as  to  the  *plaintiff,  or  any  r»466] 
other  creditor  of  the  company,  was  utterly  void,  and  could 

never  exempt  the  stockholders,  who  attempted  to  discharge 
themselves  under  it,  from  iheir  liability  to  pay  the  debts  of  the 
company ;  for 

First ;  the  resolution  was  passed  without  the  assent  of  the 
plaintiff,  and  against  his  earnest  remonstrances,  after  being 
under  consideration  at  several  meetings  before  it  was  passed. 

Second;  the  plaintiff's  protest  against  the  resolution,  was 
made  publicly  to  the  trustees,  the  agents  of  the  stockholders, 
at  the  time  it  was  passed,  and  was  recorded  on  the  minutes  of 
the  company  ;  and  every  stockholder  who  would  avail  himself 
of  the  resolution,  and  the  acts  of  the  trustees  respecting  it, 
must  l)e  considered  as  having  full  knowledge  of  the  plaintiff's 
protest  against  it. 

Third ;  the  resolution  was  passed  at  the  procurement  and 
instigation  of  the  stockholders  who  w*ere  not  trustees,  and  for 
the  purpose  of  discharging  themselves  from  the  payment  of 
their  several  proportions  of  the  plaintiff's  demand,  and  with 
the  intention  of  leaving  him  without  the  possibility  of  obtaining 
payment,  and  the  calls  which  had  been  made  for  fifty  per 
cent,  were  accordingly  reduced  to  thirty. 

Fourth ;  the  plaintiff  did  not  act,  after  the  resolution  of  the 
3d  of  yovember,  1817,  was  passed,  to  give  sanction  to  it,  or 
to  waive  any  right  he  had  against  the  stockholders  ;  and  none 
of  the  stockholders  who  have  transferred  or  forfeited  their 
stock,  could  have  been  induced  to  do  the  same,  from  a  belief 
that  the  j»hiinliff  acquiesced  in  the  resolution,  as  all  the  acts  by 
which  he  is  supposed  to  have  waived  his  rights,  took  place 
after  such  transfer  and  forfeiture. 

6.  All  charges  of  fraud  against  the  plaintiff,  and  all  the  ma- 
terial allegations  contained  in  the  answers  of  the  defendants, 
and  on  which  they  appear  to  rely,  are  disproved ;  and  the  an- 
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IS  EHROR.  sivers  are  so  far  discredited  by  the  testimony,  thai  no  nan 
AL»\NY  "  thereof,  or  of  the  depositions  of  the  defendants,  ought  to  be 
Ke'>ruary,i822.  considered  as  evidence  of  any  weight. 

^^"^y^'*^^       7.  The  pretended  engagement  of  the  plaintiff  to  receive  the 

'  V.  stock  of  the  several  subscribers,  at  their  election  *is  not  prov- 

Bloom.       ed  ;  and  \t  appears,  by  the  statements  of  the  defendants,  to  be 

!  *  467  1        nothing  more  than  an  expression  of  his  willingness  to  hold  the 

whole  of  the  stock,  if  able,  or  when  he  should  be  able,  as  he 

expressly  stated  to  some  of  the  defendants,  according  to  their 

own  relation  of  the  facts. 

8.  If,  at  the  time  the  defendants  respectively  subscribed,  the 
plaintiff  engaged  to  take  their  stock  so  subscribed  at  their 
option,  as  tliey  all  pretend,  such  engagements  were  without 
consideration,  and  void,  and  the  subscribers  making  no  agree- 
ment to  give  up  their  stock  and  interest  in  the  corporation, 
there  was  no  mutuality  in  such  contract. 

9.  If  such  pretended  agreement  by  the  plaintiff  to  take  the 
stock  of  the  several  subscribers  could,  under  any  circumstan- 
ces, have  had  any  legal  effect,  it  could  never  become  binding 
till  such  of  the  defendants  as  claimed  the  benefit  of  it,  had 
offered  to  give  up  their  interest  in  the  corporation  to  the  plain- 
tiff, which  none  of  them  have  done  at  such  time,  or  in  such 
manner,  as  to  render  it  obligatory  oix.  him  to  take  it. 

10.  The  allegations  of  fraud  in  selling  the  property  to  the 
company,  which  was  incumbered,  is  wholly  unfounded,  as  the 
state  of  the  property  sold  was  well  known  to  the  company,  and 
especially  to  the  trustees,  at  the  time  of  the  sale  ;  and  the  com- 
pany was  frequently  requested  to  discharge  tlie  incumbrance, 
and  deduct  the  amount  from  the  plaintiff's  debt 

11.  The  account  of  the  plaintiff  has  been  settled  by  the  im 
mediate  agents  of  the  company,  and  a  bond  given  for  the 'ba- 
lance, and  a  judgment  rendered  thereon ;  and  it  is  not  now  to 
be  opened  for  further  examination,  and  especially  in  a  Court 
other  than  that  in  which  the  judgment  was  rendered ;  and  from 
the  statement  it  appears  that  the  settlement  was  justly  and 
fairly  made. 

Ii2.  The  property  of  the  company  having  been  sold  under  a 
legal  execution,  with  the  knowledge  of  the  defendants,  the 
plaintiff  would  be  under  no  obligation  to  allow  the  con)pany 
more  than  the  same  sold  for,  if  he  had  purchased  the  property 
for  his  own  use,  and  had  the  possession  of  it.  But  much  more 
[  *  168  I  so,  when  the  acts  of  the  defendants  have  *driven  him  to  the 
necessity  of  giving  the  control  of  his  execution  to  another  per- 
son, under  whose  direction  the  sale  was  made. 

13.  The  defendants  ought  to  make  payment  to  the  plaintiff, 
and  if  any  benefit  is  to  be  derived  from  a  redemption  of  the 
property  from  G,  B.  Evertson,  they  6ught  to  be  substituted 
in  the  place  of  the  plaintiff,  and  per='*"*tcd  to  redeem  tlie 
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property  for  their  own  benefit,  they  permitting  the  plaintiff  to   in  error. 
join  with  them  in  doing  it,  as  he,  having  paid  up  his  stock  in     alba  NY 
full,  would  be  entitled  to  the  benefit  of  such  redemption  with  February,i8i2 

them.  "^^^Slm"*^ 

14.  The  subject  of  this  suit  is  peculiarly  proper  for  the  ju-  v. 
risdiction  and  power  of  a  Court  of  Chancery  ;  and  the  plaintiff*       Bloom 
could  not  have  adequate  remedy  at  law. 

First ;  because  it  is  necessary  that  all  the  defendants  should 
be  before  the  Court ;  for  the  amount  to  be  paid  by  any  one 
defendant  could  not  be  ascertained  without  ascertaining  and 
settling  the  amount  to  be  paid  by  each  and  every  of  the  others ; 
CiUd  no  such  adjustment  could  be  made  at  law. 

Second ;  a  Court  of  Chancery  can  do  more  complete  jus- 
tice in  the  cause  than  a  Court  of  Law,  and  particularly  by 
substituting  the  defendants  in  the  place  of  the  plain tiflf,  to 
redeem  the  property  from  G.  B.  Evertson, 

Third ;  if  suits  at  law  might  be  maintained,  a  proceeding  in 
Chancery  prevents  a  multiplicity  of  suits,  which  is  a  proper 
ground  of  Chancery  jurisdiction. 

Fourth ;  it  is  too  late  to  object  to  the  jurisdiction  of  the . 
Court,  on  the  ground  that  there  is  remedy  at  law,  after  an 
answer  is  put  in,  and  the  cause  is  brought  to  hearing  on  the 
merits. 

Fifth;  in  this  case,  an  individual  is  seeking  redress  against 
others,  in  their  individual  capacities,  and  the  leading  features 
jn  the  case  bear  no  relation,  in  fact  or  principle,  to  the  cases 
mentioned  by  the  Chancellor,  in  which  he  says,  that  there  can 
be  only  remedy  at  law. 

15.  If  the  corporation  should  be  considered  as  still  having  a 
technical  existence,  which  is  the  only  existence,  if  any,  that  it 
ran  have,  yet  the  defendants  claim  that  they  have  ceased  to  be 
members  of  it ;  and  although  the  *plaintiH'  iiihi^ts  that  they  [  ♦  469  ] 
have  separated  themselves  from  the  corporation,  in  a  manner 
fraudulent  as  to  him,  and  not  warranted  by  law  or  justice,  and 

that  they  still  remain  liable  in  equity,  to  pay  him  their  several 
proportions  in  discharge  of  his  debt,  yet  as  they  have  elected 
to  be  considered  separate  from  the  corporation,  they  cannot 
now  object  that  he  has  proceeded  against  them  in  their  indi- 
vidual capacities. 

16.  But  if  it  should  be  urged,  that  the  proceedings  in  this 
suit  ought  to  have  been  against  the  corporation  by  name,  to 
compel  the  trustees  to  make  calls  for  the  payment  of  the  plain- 
tiff''s  debt,  it  will  be  seed  that  such  proceedings  wx>uld  be 
wholly  useless  and  ineffectual,  for  that  all  persons  being  now 
bofore  the  Court,  who  would,  in  such  case,  be  made  parties, 
and  their  respective  relations  particularly  stated,  it  is  compe- 
tent for  the  Court  to  grant  the  same  relief  in  this  case,  under 
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LX  ERROR,  the  prayer  in   the  bill  for  that  purpose,  as  if  the  corporatii-n 
ALBANY,     had  been  made  nominally  a  party  to  this  suit. 
F«imarv,K'22.       H.  While  the  defendants  were  stockholders,* they,  by  theh 
^^"^SueI^^  agents,  the  trustees,  and  a  committee  appointed  \p  make  a 
V.  settlement  of  the  plaintiff's  accounts,  received  from  the  plain- 

Bloom.  ^jflp  ^^^  hundred  per  cent,  on  all  his  stock  for  the  use  and 
benefit  of  the  company,  by  which  they  became,  in  equity  and 
justice,  respectively  bound  to  advance  in  the  same  proportion 
on  their  own  stock,  if  the  same  should  be  required  for  the  pay- 
ment and  discharge  of  the  plaintiff's  claim  against,  the  com- 
pany, but  which  duty  they  have  never  performed. 

Ib"^  The  depositions  of  the  defendants  ought  not  to  have 
been  admitted  in  evidence  before  the  Chancellor,  and  ought 
not  now  to  be  considered  as  legal  proof  in  the  cause,  but  ought 
to  be  wholly  rejected. 

They  cited  tlie  following  authorities ;  3  Term  Rep.  199. 
211.  '2  Kyd  on  Corporations,  461,  468.  12  Mod.  19.  1 
:Shoioer3  Mcp.  180.  S.  C.  3  Term  Rep.  215.  2  Kyd  on  Cor- 
porations, 273. 

T  L  Oakley,  for  the  respondents,  contended  that  the  de- 
cree ouijht  to  be  affirmed*  for  the  following  reasons : 
[*410]  *l.  Because,  the  corporation,  styled  "  The  Dutchess  Cot- 

ton Mani»foctoryy  was  not,  in  point  of  law,  dissolved  on 
tile  1st  day  of  Decembei',  1817,  or  at  any  time  previous  to 
the  conmiencemenl  of  the  appellant's  suit  in  the  Court  of 
Chancery. 

(1.)  It  could  not  be  dissolved,  except  fry  lapse  of  time,  or 

by  !i  regular  judicial  process, 
(2.)  By  the  true  construction  of  the  act  under  which  the 
corporation  was  created,  the  dissolution  thereby  contem- 
plated was  intended  to  be' a  dissolution  by  a  lapse  of 
time  only. 
2.  Because,  in  point  of  fact,  the  said  coqioration  was  not 
dissolved  on  the  1st  day  of  December,  1817,  or  at  any  time 
previous  to  the  commencement  of  the  appellant's  suit. 

(I.)  All  the  trustees  chosen  in  May,  1817,  including  the 
appellant  himself,  continued  to  be  stockholders  until  the 
1st  day  of  December  in  that  year;  and,  in  fact,  still  con- 
tinue siocklioKlers,  never  having  devested  themselves  of 
'  their  stock,  or  in  any  manner  relinquished  their  corporate 

rights. 
(2.)  All    the   original    stockholders    (except   such   as   had 
transferred  their  slock)  were,  on  the  said  1st  day  of  De- 
cember,  1817,  integral  parts  of  the  said  corporation,  and 
so  continued,  and  were  in  full  possession  of  their  corpo- 
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(3.)  The  ^ockholders  thus  continuing  possessed  of  their  jy  EREOR, 
stock,  and  their  corporate  rights,  constituted,  in  point  of     alb^nv 
numbers^  a  large  majority  of  the  whole,  and  owned  among  February, 1822. 
them  more  than  two  thirds  of  all  the  stock.  ^"""^'TX"^^ 

(4.)  The  omission  to  elect  new  trustees  in  1818,  did  not,  v" 

on  general  principles  of  law,  dissolve  the  corporation,  and       Bloom. 
such  omission,  by  the  express  terms  of  the  act  under 
which  the  corporation  was  created,  is  declared  not  to  work 
any  such  dissolution. 

(5.)  The  discontinuance  of  the  ordinary  business  of  the 
corporation,  or  the  sale  of  the  property  of  the  corporation 
by  the  sherifl',  did  not  work  a  dissolution  of  it,  as  such 
business  might  at  any  time  be  resumed  ;  and  *the  trustees  [*471  ] 
of  the  said  corporation,  (of  whom  the  appellant  was  one,) 
by  several  formal  resolutions,  to  wit,  of  the  3d  and  11th 
of  November y  1817,  having  determined  to  rent  the  factory 
for  a  term  of  years,  thereby  distinctly  recognised  the 
existence  and  continuance  of  the  corporation  during  such 
term,  notwithstanding  the  discontinuance  of  the  business 
of  manufacturing,  by  the  corporation  itself. 

(6.)  The  declaration  of  any  of  the  individual  stockholders, 
that  they  had  abandoned  the  corporation,  could  not  work 
a  dissolution  of  it,  or,  in  any  manner,  aflcct  the  corporate 
rights  of  the  company.  If  any  declaration,  under  any 
circumstances,  could  produce  that  efiect,  it  must  be  the 
act  of  the  trustees  in  their  corporate  capacity. 

(7.)  The  trustees  of  the  company  have  not  only  made  no 
such  declaration,  but  they  have,  by  repeated  resolutions, 
in  efl'tct,  declared  the  contrary:  1st.  By  the  aforesaid 
resolutions  of  the  3d  and  11  Hi  of  November,  1817;  and, 
2d.  By  the  resolutions  of  tiie  1st,  26lh,  and  31st  of  De- 
cember, 1617,  all  of  which  were  adojjted  with  the  con- 
sent, and  for  the  benefit,  of  the  appellant — and  clearly 
prove,  that  the  corporation  continued  to  act  as  such, 
after  the  period  at  which  many  of  the  respondents  had 
transferred  their  stock,  and  ceased  to  be  members  of  the 
company. 

(8.)  There  is  no  obstacle  to  any  future  meeting  of  the  last 
elected  trustees,  (of  whom  the  appellant  is  one,)  and  no 
difficulty  in  their  compelhng  payment  from  such  members 
of  the  com[)any  as  still  continue  stockholders — ^and  the 
remedy  of  the  appellant,  in  case  of  the  refusal  of  the 
trustees  to  act,  in  the  [)remises,  was  either  in  Chancery 
against  the  trustees,  as  a  corporation,  to  compel  them  to 
proceed  in  the  pei  formance  of  their  duty,  or  by  a  judicial 
process  at  law,  to  dissolve  the  corporation  for  a  nonuser 
or  misuser  of  its  franchises. 

(9.)  The  corporation  not  being  dissolved,  either  in  law^  or 
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in  fact,  the  appellant  can  have  no  remedy  against  *lhe 
individual  members  of  it,  for  any  debt  due  to  iiim  from 
the  corporation. 

3.  But  in  case  the  corporation  should  be  adjudged  to  be 
dissolved,  the  respondents  contend, 

(1.)  That  those  of  the  respondents  who  have  complied 
with  the  resolution  of  the  3d  of  Xovember,  1817,  are 
thereby  discharged  from  any  further  liability  to  the  ap- 
pellant. 

(2.)  That  all  the  respondents  are  protected  from  any  con- 
tribution beyond  the  amount  of  fifty  per  cent,  on  their 
shares,  by  virtue  of  the  resolutions  of  the  19th  of  Octo- 
ber, 1816,  and  of  the  18th  of  August,  1817;  and  those 
of  the  respondents  who  have  paid  to  the  amount  ot 
fifty  per  cent,  (to  wit,  Martin  Hoffman  and  James 
Reynolds,  who  have  paid  to  that  amount ;  and  Crosby 
and  Cocks ^  who  claim  to  have  made  advances  to,  and  for 
the  appellant,  to  more  than  that  amount)  are,  in  any 
event,  not  liable  to  any  further  contribution. 

4.  If  any  of  tlie  respondents  are  held  liable  to  contribution, 
they  ought  not  to  be  concluded  by  the  settlement,  made  by 
the  trustees  with  the  appellant ;  as  he  seeks  to  make  them 
individually  liable,  he  ought  not  to  be  permitted  to  bind  them 
in  equity,  by  the  act  of  the  trustees  in  the  settlement,  and  the 
more  especially  in  this  case,  as  the  settlement  was  grossly 
erroneous,  and  made  under  circumstances  giving  rise  to  a 
strong  presumption  of  fraud. 

5.  If  contribution  should  be  decreed  against  any  of  the 
respondents,  the  api)ellant  ought  to  be  held  to  account,  and 
give  credit,  for  the  actual  value  of  the  real  and  personal  pro- 
perty purchased  at  the  sherifl''s  sale  by  George  B.  Evertson — 
such  purchase  being  for  the  appellant's  benefit,  and  noio  sub- 
ject to  a  Hght  of  redemption  by  him. 

6.  If  contribution  is  decreed  against  any,  the  shares  of 
those  who  may  have  become  insolvent,  ought  to  be. taken  into 
the  account. 

7.  The  real  estate  conveyed  to  the  corpoiation  by  the  ap- 
pellant, being  heavily  incumbered  by  him  at  the  time  of  the 
conveyance,  and  he  being  insolvent,  the  respondents  *cannot 
be  bound,  in  equity,  to  pay  the  purchase-money  to  him,  until 
the  incumbrances  are  removed. 

8.  The  fraudulent  representations  made  by  the  appellant  to 
induce  many  of  the  respondents  to  become  subscribers  to  the 
slock,  and  the  fraud  committed  by  him  in  charging  the  property 
to  the  company  at  a  much  higher  rate  than  it  cost  him,  con- 
trary to  his  agreement,  ought  to  preclude  him,  in  equity,  from 
claiming  contribution  from  the  respondents. 

9.  Such  of  the  respondents  as  subscribed  under  a  promise 
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by  the  appellant,  that  he  would  take  the  stock  off  their  hands,  m  error, 
must  be  considered,  at  their  election,  as  holding  the  same  as     albany 
mere  trustees  for  Jiim,  and  are  not,  therefore,  bound  in  equity,  February, i sis. 
to  make  contribution  to  him.  '^^^'slee^^ 

10.  If  contribution  is  decreed  against  any  of  the  respond-  v. 

ents  who  claim  to  have  open  accounts  with  the  appellant,  an       Bloom. 
account  ought  to  be  directed,  to  be  stated  between  them  indi- 
vidually and  the  appellant. 

He  cited  the  following  authorities :  2  Kyd  on  Corp.  407. 
447.  465.  472.  2  Bac.  Abr,  31.  tit.  Corporation,  G.  note, 
3  Co.  73.  8  Mod.  353.  4  Camyn's  Dig,  263.  tit.  Fran- 
chise, F.  20.  80.  1  Str.  625.  9  Johns.  Rep.  158.  Yelv. 
190.  2  Kyd,  515,  516.  3  Burr.  1819.  1  BL  Comm.  485 
2  Kyd,  509,  and  note.  5  Mass.  Rep.  230.  2  Johns.  Ch. 
Rep.  389. 

Spencer,  Ch.  J.  (after  slating  the  facts  in  the  case.)  With 
i\\H  most  profound  and  undissembled  respect  for  the  Chancel- 
lor, I  am  constrained  to  dilfer  from  the  opinion  held  by  him, 
that  this  corporation  is  not  dissolved. 

The  object  and  intention  of  the  legislature  in  authorizing  the 
association  of  individuals  for  manufacturing  purposes,  was,  in 
effect,  to  facilitate  the  formation  of  partnerships,  witliout  the 
risks  ordinarily  attending  tliem,  and  to  encourage  internal 
manufactures.  There  is  nothing  of  an  exchisive  nature  in  the  . 
statute  ;  but  the  benefits  from  associating  and  becoming  incor- 
porated, for  the  purposes  held  out  in  the  act,  are  offered  to  all 
who  will  conform  to  its  requisitions.  There  are  no  franchises 
or  privileges  which  are  not  common  to  the  whole  community. 
In  this  respect,  incori>orations  *under  the  statute  differ  from  [*474 
corporations,  to  whom  some  exclusive  or  peculiar  privileges  are 
granted.  The  only  advantages  of  an  incorporation  under  the 
statute  over  partnerships,  and  the  only  substantial  difference 
between  them,  consists  in  a  capacity  to  manage  the  affairs  of 
the  institution,  by  a  few  and  select  agents,  and  by  an  exonera- 
tion from  any  responsibility  beyond  the  amount  of  the  indi- 
vidual subscriptions. 

In  coming  to  the  conclusion,  that  the  corporation,  in  this 
case,  is  dissolved,  I  lay  out  of  the  case  every  thing  of  misuser, 
or  nonuser,  excepting  the  influence  which  the  fact  of  nonuser 
may  have  as  evidence,  connected  with  other  facts,  to  show  the 
renunciation  of  the  corporate  rights.  Upon  the  authorities, 
and  for  the  reasons  given  by  the  Chancellor,  misuser  or  non- 
user  cannot  be  relied  on  as  a  substantive  and  specific  ground 
of  a  dissolution. 

The  ground  on  which  I  place  my  opinion,  that  the  corpora- 
tion is  dissolved,  is,  that  they  have  done,  and  suffered  to  be 
done,  arts  equivalent  to  a  direct  surrender.     The  Chancellor 
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L\ ERROR,   concedes,  and  it  does  not,  in  my  judgment,  admit  of  a  doubl, 
ALB\NY~  ^^^^  ^  corporation  may  be  dissolved  by  a  surrender  of  all  their 

Febnian-,1822.  corporate  rights. 

^^■^T^^^^^-^       In  2  Kyd  on  Coi'p,  467,  the  rational  and  true  rule  is  laid 
V.  down  ;  he  says,  "  the  rule  adopted  in  all  the  cases  which  have 

Bloom,  occurred  on  this  question,  seems  to  have  been  this,  that  where 
the  effect  of  the  surrender  is  to  destroy  the  end  for  which  the 
corporation,  or  the  corporate  capacity,  was  instituted,  the  cor- 
poration, or  the  corporate  capacity,  is  itself  destroyed  ;"  and 
we  have  the  high  authority  of  Lord  Coke  to  the  same  effect. 
He  says,  if  there  be  a  warden  of  a  chapel,  and  the  chapel  and 
all  the  possessions  be  aliened,  he  ceases  to  be  a  corporation, 
because  he  cannot  be  warden  of  nothing;  but  if  the  body  of 
a  prebend  be  a  manor  and  no  more,  and  the  manor  be  reco- 
vered from  the  prebendary,  by  title  paramount,  yet  his  corpo- 
rate capacity  remains,  because  he  has  stallum  in  choro,  el 
vocem  in  capitulo,  and  he  is  prebendary,  although  he  has  no 
possessions.  Thus,  according  to  Lord  Coke,  a  recovery  by 
title  paramount  would  have  produced  an  extinction  of  the 
corporation,  had  it  reached  all  the  rights  and  powers  of  the 

r*4751  corporation,  but  in  as  much  *as  there  were  rights  unaffected 
by  the  recovery,  it  did  not  work  a  dissolution.  Suffering  an 
act  to  be  done  which  destroys  the  end  and  object  for  which 
the  corporation  was  instituted,  must  be  regarded  as  equivalent 
to  the  doing  an  act  which  produces  the  very  same  conse- 
quences. A  surrender  is  an  act  in  pai3 ;  it  can,  therefore,  be 
no  objection,  in  this  case,  that  the  acts  which  have  dissolved 
the  corporation  are  acts  in  pais. 

This  bill  was  not  filed  until  the  ^4ih  of  April,  1819.  In  Feb- 
ruary, 1818,  all  the  estate,  real  and  personal,  of  the  corporation, 
was  sold  under  an  execution  ;  and,  as  has  already  been  stated, 
the  corporation  has  totally  ceased  from  acting  since  December, 
1817.  The  bill  charges,  substantially,  that  the  corporation  is 
dissolved  ;  and  not  one  of  the  respondents  asserts,  that  it  does 
exist,  or  that  there  is  the  remotest  idea  of  resuscitating  it. 
Here  is,  then,  a  corporation  possessed  of  nothing,  abandoning 
the  end  and  object  of  their  institution,  without  pretending  that 
they  ever  hope  or  expect  to  resume  their  functions ;  and,  it 
may  be  added,  all  the  corporators  either  admit  the  dissolution 
of  the  corporation,  (I  speak  of  those  who  have  suffered  the 
bill  to  be  taken  pro  coTifesso,)  or  deny,  that  they  are  corpora- 
tors. Thus,  presenting  the  phenomenon  of  a  corporation 
without  corporators,  a  nominal,  inert  body,  pretending  to  have 
Hfe  and  existence.  Such  an  anomaly  cannot  be  recognised. 
The  argument  is,  that  being  incorporated  for  twenty  years, 
there  exists  a  corporate  capacity  during  that  period,  and  that 
although  all  the  functions  of  the  corporation  have  ceased,  yet 
they  may  be  resumed.  The  second  section  of  the  art  provides, 
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that,  as  soon  as  the  certificate  shall  be  filed,  the  persons  who  ly  error, 
shall  have  signed  and  acknowledged  the  same,  and  their  sue-  albaiNY, 
cessors,  shall,  for  the  term  of  twenty  years  next  after,  be  a  Fcbniarv,io22. 
body  politic  and  corporate,  in  fact,  and  in  name,  &c.  The  ^-^'^N''^^-^ 
legislature  never  meant,  nor  does  the  act  authorize  the  conclu-  ®':^'^ 
sion,  that  the  corporation  should  remain  and  continue  during  Bloom. 
all  that  period,  nolens  volens.  It  was  implied,  that  during 
that  time  they  should  do  nothing  to  forfeit  their  rights,  nor 
surrender  them  back,  or  do  any  act  tantamount  thereto. 
The  act  prolongs  the  corporation  for  twenty  years,  subject  to 
all  the  *incidents  attending  corporations;  and  I  have  endca-  [♦476 
vored  to  show,  that  one  of  the  incidents  is,  an  extinction  of  the 
corporation,  if  it  does  what  is  equivalent  to  a  surrender.  I 
doubt,  extremely,  whether  the  capacity  to  resume  the  func- 
tions of  the  corporation,  does,  in  fact,  exist ;  but  it  is  not  ne- 
cessary to  decide  that  point.  I  consider  it  merely  as  a  matter 
of  speculation,  thrown  out,  without  any  practical  reference  to 
the  cause,  as  a  stumbling  block  to  the  attainment  of  justice 
between  the  parties.  For  all  the  substantial  purposes  of  jus- 
tice, and  in  effect,  the  corporation  is  dissolved.  In  the  case 
of  the  King  v.  Pasmore^  (3  Term  Rep,  244,)  Justice  Aahhurst 
says,  "  as  to  the  contrariety  of  opinions  in  the  books  on  this 
subject,  I  shall  not  attempt  to  reconcile  them,  but  we  ought  to 
lean  to  that  side  which  is  supported  by  reason.  Possibly,  the 
seeminff  contrariety  may  have  been,  in  some  degree,  occasion- 
ed by  the  equivocal  use  of  the  term  '  dissolved  ;'  as  far  as  con- 
cerns the  power  of  the  crown  to  grant  a  new  charter,  I  think 
the  corporation  was  dissolved.  As  to  some  particular  pur- 
poses which  do  not  relate  to  the  powers  of  government,  but 
to  personal  privileges  which  are  annexed  to  the  persons  of 
the  remaining  individuals,  such  as  rights  of  common,  (tc, 
it  may  be  said  not  to  be  dissolved,  at  least  till  the  crown  in- 
terposes.*' Justice  Grose,  in  the  same  case,  said,  "  now,  in 
point  of  good  sense,  when  the  purposes  for  whicli  a  corpora- 
tion was  created  can  no  longer  be  answered,  there  is  no  rea- 
son why  it  should  not  be  considered  to  be  so  far  dissolved,  as 
that  the  crown  may  raise  there  a  new  corporation,"  &c. 

The  doctrine  urged  by  the  respondents'  counsel  is,  that  this 
;;orporation  must  endure  for  twenty  years,  unless  it  is  judicial- 
ly declared  to  be  dissolved,  for  misuser  or  nonuser ;  and  we 
perceive,  by  some  of  the  cases  cited  by  the  Chancellor,  that 
even  where  there  had  been  an  omission  to  elect  burgesses,  for 
twenty-two  years,  doubts  were  entertained  whether  there  had 
lK3en  such  a  nonuser  as  vacated  the  charter.  It  is  observable, 
that  the  appellant  has  no  control  over  the  process  or  remedy 
to  dissolve  this  corporation  for  nonuser.  The  people  of  the 
state,  through  their  law  officer,  can  only  institute  such  pro- 
ceedings.    Then  as  regards  the  appellant,  if  we  are  to  con- 
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jy  ERROR,  sider  this  corporation  in  existence,  he  must  *patiently  await 

ALB 4 NY      ^^^  lapse  of  twenty  years,  before  he  can  have  any  remedy.     I 

Pebrua'ry,i822.  Say,  in  the  words  of  Lord  Mdnsfield,  (3  Burr,  Rep.  870,) 

"  without  an  express  authority,  so  strong  as  not  to  be  gotten 

over,   we  ought   not  to  determine   a   case  so  much  against 

Bloom.       reason." 

In  point  of  good  sense,  this  corporation  was  dissolved,  with- 
in the  meaning  and  intent  of  the  act,  as  regards  creditors, 
when  it  ceased  to  own  any  property,  real  or  personal,  and 
when  it  ceased,  for  such  a  space  of  time,  from  doing  any  one 
act  manifesting  an  intention  to  resume  their  corporate  func- 
tions. The  end,  being,  and  design  of  the  corporation,  were 
completely  determined  ;  and  if  even  it  had  the  capacity  to  re- 
organize and  reinvigorate  itself,  the  case  has  happened,  when, 
as  relates  to  its  creditors,  it  is  dissolved. 

If  I  am  right,  thus  far,  then,  by  the  7th  section  of  the  sta- 
tute, the  persons  composing  the  company,  at  the  time  of  its 
dissolution,  are  individually  responsible,  to  the  extent  of  their 
respective  shares,  for  the  debts  then  due,  and  owing,  by  the 
company. 

With  respect  to  the  period  of  the  dissolution,  it  appears  to 
me,  that  we  may  safely  say,  it  happened  on  the  1st  of  Febru- 
ary, 1818,  when  all  the  property  of  the  company  was  sold: 
for,  since  that  time,  no  corporate  act  has  been  done. 

The  next  question  is,  how  far  the  resolution  of  the  3d  of 
November,  1817,  discharged  those  of  the  respondents  who  have 
complied  with  its  terms,  from  any  further  liability  to  the  appel- 
lant ?  That  resolution  gives  the  stockholders  the  privilege  of 
forfeiting  tlieir  stock,  by  paying  thirty  per  cent,  with  costs,  on 
or  before  the  1st  of  December  following.  It  appears,  in  the 
body  of  the  resolution,  that  the  appellant  protested  against  it, 
as  it  would  not  pay  the  debts  of  the  factory.  The  evidence 
places  it  beyond  all  doubt,  that  the  debt  due  to  the  appellant, 
who  is  the  only  creditor  of  the  company,  will  be  partially  paid 
only,  if  that  resolution  has  the  effect  intended  by  it.  A  large 
balance  will  be  irrecoverably  lost. 

Now,  could  the  trustees  pass  a  by-law,  having  the  effect  to 
deprive  a  creditor  of  the  company  of  his  only  means  of  satis- 
faction, by  a  resort  to  the  stockholders  ratably,  until  his  debt 
[  *478  ]  was  paid  ?  I  answer,  without  hesitation,  that  such  *a  by-law, 
or  resolution,  is  utterly  inoperative.  It  is  an  attempt  to  get 
rid  of  a  responsibility  which  the  law,  and  common  justice,  im- 
posed on  them ;  the  trustees  who  assented  to  this  resolution 
must  have  known,  at  the  time,  from  the  report  of  their  com- 
mittees, and  the  state  of  their  affairs,  that  thirty  per  cent,  was 
inadequate  to  pay  the  appellant.  The  trustees  had  antece- 
dently made  calls  to  the  amount  of  fifty  per  cent. ;  and,  on 
the  18th  of  August,  1817,  the  appellant  had  assented  to  a  re- 
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solution,  that  on  payment  of  all  the  arrears  of  calls,  (which,  in  in  error 
fact,  then  amounted  to  fifty  per  cent.)  with  costs,  the  prosccu-     albany 
tions  should  cease,  and  no  proceeding  should  be  had  against  February, 18^7 
any  subscriber,  other  than  by  way  of  forfeiture.     These  calls  ^^'^'^^^^^^ 
had  been  made  expressly  to  satisfy  the  appellant's  debt ;  and  v" 

on  the  3d  of  November,  we  find  the  same  trustees,  who  were       Bi-^*oii. 
themselves  interested  in  the  question,  discharging  the  stock- 
holders, on  payment  of  thirty  per  cent.,  conscious,  at  the  time, 
that  the  appellant  must  ^o  unpaid  for  ever. 

I  do  not  stop  to  inquire  by  what  means  this  resolution  was 
obtained  :  I  pronounce  it  to  be  against  the  fundamental  princi- 
ples of  law  and  equity,  legally  fraudulent,  and,  therefore,  void 
and  inoperative. 

It  is  argued,  that  the  appellant  never  gave  public  notice  of 
his  dissent  to  the  resolution  ;  that  the  thirty  per  cent,  had 
been  paid  by  several  of  the  respondents,  on  the  faith  of  the 
resolution,  which  was  published  in  the  papers;  and  that  the 
silence  of  the  appellant  ought  to  preclude  him  from  now  ob- 
jecting to  the  resolution. 

There  are  several  answers  to  this  objection.  I  agree  with 
ihe  appellant's  counsel,  that  those  who  paid,  ought  to  have 
ascertained  the  fact,  that  the  appellant  assented  to  a  measure 
which  was  to  deprive  him  of  a  great  part  of  his  debt ;  but  how 
are  those  respondents  prejudiced  by  the  act  of  paying  the 
thirty  per  cent.  ?  For  if  they  are  not  injured  in  their  rights 
by  the  payment,  they  cannot  object  to  the  want  of  notice.  Do 
they  mean  to  say,  they  would  not  have  paid,  had  they  known 
that  the  appellant  objected  to  the  resolution  ?  Then  they 
would  have  been  responsible  as  stockholders  under  the  provi- 
sions of  the  act.  The  payment  goes  to  diminish  the  amount 
which  they  then  would  have  *been  compelled  to  pay.  So  that  [  *  479  [ 
the  payment  does  not  in  the  least  prejudice  them.  Whether 
there  was  notice  or  no  notice,  therefore,  their  situations  are 
not  altered.  But  as  to  the  fact  of  notice,  the  appellant's  dis- 
sent was  embodied  in  the  resolution,  and  none  of  the  respond- 
ents could  have  been  ignorant  of  it,  if  they  saw  the  resolution. 
All  the  stockholders  lived  in  and  near  Poughkeepsie ;  many 
of  them  had  personal  interviews  with  the  trustees,  and  it  is  in- 
conceivable that  they  should  have  been  ignorant  of  so  impor- 
tant a  fact.  Again  ;  the  trustees  were  the  agents  of  the  stock- 
holders, and  it  is  a  fixed  principle,  that  notice  to  an  agent  is 
notice  to  the  principal. 

The  next  point  is,  whether  the  appellant  has  ratified  the 
resolution  of -the  3d  of  Aovember,  1817,  by  his  acceptance  of 
money  from  the  treasurer  of  the  company,  received  under  that 
resolution,  or  rather,  by  his  being  present  at  the  meeting  of  the 
trustees  on  the  1st  of  December^  1817,  when  it  was  resolved, 
that  the  attorney  of  the  company  should  apply  the  funds  he 
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L\  ERROR,  had  in  hand,  to  the  credit  of  the  note  given  by  Bloom  and 
ALBANY     others  to  the  Manhattan  Bank,  in  consequence  of  their  endors- 
Fcbruary,i8^  ing  the  appellant's  note  for  10,000  dollars.     It  has  been  said, 
^^'^^^^^^^^  that  this  resolution  was  passed  on  the  day  the  moneys  were 
V.  payable  under  the  resolution  of  the  3d  of  November ;  and  that 

Bloom.  j^  ^,^g  pagged  with  a  view  to  these  very  funds ;  the  appellant 
being  present,  and  concurring  in  the  resolution,  and  observing 
that  payment  on  that  note  was  as  good  to  him  as  payment  by 
the  members  on  their  stock.  This  has  been  pronounced  a 
strong  ratification  of  the  resolution  ;  and  that  as  the  appellant 
availed  himself  of  the  fruits  of  it,  he  could  not,  in  good  faith, 
now  object,  not  having  dissented  from  the  application  of  the 
money.  It  has  been  also  said,  that  he  should  have  made  his 
dissent  as  public  as  the  resolution,  and  have  abstained  from 
particular  and  pointed  participation  in  its  results.  His  concur- 
rence in  a  resolution  of  the  26th  of  December,  1817,  directing 
suits  to  be  brought  against  such  persons  as  had  not  complied 
with  the  resolution  of  the  3d  of  November,  has,  also,  been 
considered  a  conclusive  ratification  of  that  resolution. 

It  is  with  the  utmost  deference  to  the  learned  Chancelloi 
*480]  """that  I  dissent  from  this  reasoning.  The  appellant  had,  in 
vain,  protested  against  the  resolution  of  the  3d  of  November. 
It  would  have  been  a  work  of  supererogation  to  have  repeated 
his  protest  and  dissent,  to  resolutions  growing  out  of,  and  bot- 
tomed on,  that  resolution.  Besides,  he  was  not  dealing  with 
the  stockholders,  and  his  not  dissenting  from  the  subsequent 
resolutions  would  have  no  efiect  upon  their  conduct.  Silence, 
unless  when  a  person  is  bound  to  speak,  and  when  silence 
would  mislead,  can  never  have  the  effect  attributed  to  the  ap- 
pellant's conduct.  It  would,  in  my  judgment,  be  carrying  the 
principle  of  ratification  to  its  utmost  limits,  to  say,  that  the 
appellant,  after  his  vehement  and  solenm  protest  against  the 
original  resolution,  ceased  his  opposition  when  he  saw  the 
trustees  following  up  that  resolution.  I  cannot  consider  the 
appellant's  negative  conduct  on  the  occasions  referred  to,  as  a 
ratification  of  the  unjust  resolution  of  the  3d  of  November. 

The  next  point  is,  as  to  the  effect  of  the  resolution  of  the 
Idth  of  August,  1817,  as  to  those  who  complied  with  its  terms, 
and  as  to  such  of  the  stockholders  who  did  not  comply  with 
them.  First,  as  to  those  who  did  comply  with  its  terms,  the 
appellant  being  present,  and  consenting  to  that  resolution,  I 
concur  in  opinion  with  the  Chancellor,  that  he  was  bound. 
It  was  in  the  nature  of  a  contract,  and  is  free  from  any  ob- 
jection of  compromitting  the  rights  of  third  persons  and  credi- 
tors. Two  of  the  respondents  only  have  paid  the  fifty  per 
cent.,  namely,  Martin  Hoffman  and  James  Reynolds. .  Ha- 
inan paid  the  fifty  per  cent,  on  the  17th  of  January,  1818, 
and  James  Reynolds  paid  the  fifty  per  cent,  on  the  15th  of 
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January^  1818.     There  had  been  a  lapse  of  some  time  bo-  inerror. 
tween  the  payments  and  the  passmg  of  the  resolution  ;  but  the     albany 
payments  were  made  before  the  sale  of  the  factory  on  execu-  Februar3r,i822 
tion,  and  the  resolution  had  not  been  rescinded,  nor  had  these  ^^^^'"^^'^^ 
respondents  been  forewarned  not  to  make  the  payments.     Un-  v. 

der  these  circumstances,  I  incline  to  the  opinion,  that  Martin  Bloom. 
Hoffman  and  Jame$  Reynolds  cannot  be  considered  any 
further  responsible.  But  I  do  not  think  the  other  respondents 
can  take  any  benefit  under  that  resolution.  They  have  never 
complied  with  it;  the  appellant's  assent  was  undoubtedly 
given,  with  the  view  of  immediately  *realizing  the  amount  [*4811 
which  a  compliance  with  that  resolution  would  have  produced. 
To  say  that  he  is  now  bound  by  an  offer,  made  under  a  diffe- 
rent state  of  things,  after  a  total  wreck  of  all  the  property  of  the 
company,  in  which  the  appellant  was  so  largely  interested, 
would  be  unreasonable  and  inequitable.  The  offer  was  made, 
and  the  respondeats,  except  Hoffman  and  Reynolds^  refused  • 
to  comply  with  it.  How,  then,  can  the  respondents,  after  such 
a  lapse  of  time,  claim  the  benefit  of  this  offer,  as  a  contract, 
when  they  rejected  the  offer  ?  The  appellant  might  have  very 
good  reasons  for  making  a  large  sacrifice  upon  the  debt  due 
him.  He  was  willing  to  do  so,  upon  prompt  payment  of  the 
fifty  per  cent.  No  Court  has  a  right  to  say  to  him,  that  he 
shall  adhere  to  his  proposition,  which  was  rejected  by  the  re- 
spondents. There  woiild  be  no  reciprocity  in  this,  and  I  am 
entirely  satisfied,  that  we  cannot,  and  ought  not,  to  consider 
it  as  an  existing  contract. 

It  has  been  urged,  that  the  appellant  was  guilty  of  fraudu- 
lent representations,  as  to  the  value  of  the  property  he  sold, 
and  the  profitable  nature  of  tlie  business  he  was  carrying  on, 
so  that  the  respondents  ought  not,  in  equity,  to  be  bound  by 
their  subscriptions.  The  charge  is  so  destitute  of  foundation, 
that  it  does  not  deserve  a  serious  refutation.  The  facts  show, 
that  there  were  much  examination  and  dehberation,  on  the 
part  of  the  company,  before  the  purchase  was  concluded  ;  and 
although  subsequent  events  proved,  that  the  appellant  miscal- 
culated as  to  profits,  this  was  to  be  attributed  to  a  change  in 
political  events,  and  not  to  any  fraudulent  design  to  deceive  or 
misrepresent. 

It  is,  also,  contended,  that  such  of  the  respondents  as  sub- 
scribed to  the  stock  of  the  company,  under  a  promise  by  the 
appellant  that  he  would  take  it  off  their  hands,  must  be  con- 
sidered, at  their  election,  as  holding  the  same  as  trustees  for 
Irim,  and  are,  therefore,  not  bound  to  make  contribution. 

It  cannot  be  doubted,  that  if  any  of  the  respondents  have 
become  subscribers  in  behalf  of  the  appellant,  and  have  merely 
lent  their  names  to  accommodate  him,  without  intending  to 
lave  any  interest  in  the  concern,  they  ought  not  to  be  hofden 
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fN  ERROR,  to  contribution.     On  the  other  hand,  if  *any  of  them  hav^ 

ALBANY     subscribed,  under  a  general  assurance  from  the  appellant,  that 

February,ia22.  he  would  take  the  stock  off  their  hands,  if  they  should  require 

^^^"N/^^te^  it,  and  they  have  gone  on  acting  as  stockholders,  until  the 

^y"        affairs  of  the  company  have  become  bad,  and  then  require  a 

Bloom.      fulfilment  of  the  assurance,  they  can  have  no  right,  cither  in 

law  or  in  equity,  to  an  exoneration  from  contribution. 

It  will  be,  at  once,  seen,  that  there  would  be  no  mutuality 
or  reciprocity  in  such  a  bargain.  If  the  concern  was  profita- 
ble, then  they  would  hold  on  upon  their  shares  ;  if  unprofita- 
ble, or  disastrous,  then  they  would  throw  the  loss  upon  the 
appellant.  They  would  thus  make  him  run  the  risk  of  all  the 
losses,  whilst  they  took  the  chance  of  all  the  profits.  There  is 
one  decisive  test.  Those  of  the  stockholders  who  paid  the 
calls  out  of  their  own  pockets,  are  entirely  precluded  from  set- 
ting up  any  such  promise  or  assurance ;  and,  with  regard  to 
them,  we  must  say,  that  tliey  are  concluded.  They  have 
evinced,  by  their  acts,  that  they  hold  the  stock  in  their  own 
rights,  and  not  as  trustees  for  the  appellant.  As  to  them,  we 
are  bound  to  consider  the  appellant's  assurances  as  merely  de- 
noting his  confidence  in  the  success  of  the  institution.  These 
observations  apply  to  George  Blooniy  Albert  Cocks,  Derick 
B.  Stockholm,  Leonard  Davis,  John  Nelson,  Abiel  6*. 
Thompson,  Elizabeth  Tappen,  Daniel  Hoffman,  and  Benja- 
min 11.  Conklin,  and  to  such  of  the  respondents  as  have 
suffered  the  bill  to  be  taken  j)^o  confesso,  and  also  to  Peter 
Ackerman  and  Catharine  R,  Livingston,  who  have  entered 
into  a  stipulation  that  their  cases  shall  abide  the  decision  with 
respect  to  others,  in  the  same  condition  as  themselves. 

Having  already  expressed  an  opinion,  that  Martin  Hoffman 
and  James  Reynolds  are  exonerated,  in  consequence  of  their 
compliance  with  the  resolution  of  the  18th  of  August,  1817, 
the  particular  cases  of  John  E.  Pells,  and  Daniel  Coolidge, 
require  to  be  considered. 

Pells  was  not  an  original  subscriber.  He  purchased  ten 
shares  of  Joseph  H,  Cunningham.  These  shares,  at  the  time 
of  tiie  purchase,  had  been  paid  up  in  full.  He  received  scrip 
for  them,  with  an  endorsement  by  the  treasurer  that  they  were 
[  *  483  ]  paid  in  full.  I  can  perceive  no  principle  on  *which  he  can  be 
charged.  If  even  there  could  be  any  doubt  in  such  a  case,  with 
respect  to  creditors  who  have  no  concern  in  the  institution, 
there  can  be  none  in  this  case,  for  the  appellant  has  been 
benefitted  by  this  very  payment.  PeUs,  is,  therefore,  entitled 
to  be  dismissed  from  the  cause. 

With  respect  to  Daniel  Coolidge,  he  asserts  and  proves, 
that  he  subscribed  for  twenty  shares,  under  an  assurance  from 
the  appellant,  that  he  should  be  at  liberty  to  pay  for  his  stock, 
or  not,  as  he  chose,  and  that  the  appellant  would  at  any  time 
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take  it  back,  if  he  should  not  be  desirous  of  keeping  it.  Cool-  IN  ebro^, 
idge  admits,  that  he  paid  5  dollars  on  each  share,  under  the  albant  " 
call  of  the  7th  of  March,  1815,  and  it  appears  that  he  was  Pebruary,i8»^ 
appointed,  and  acted,  as  secretary  of  the  company.  On  the 
1st  of  December y  1817,  he  m^de  a  formal  tender  of  his  scrip  to 
the  appellant. 

I  can  see  no  difference  between  this  case  and  those  of  the 
respondents  who  went  on  paying  other  calls,  and  who  availed 
themselves  of  the  resolution  of  the  3d  of  November.  The 
payment  by  Coolidge,  out  of  his  own  funds,  of  the  call  of  the 
Tth  of  March,  1815,  his  acting  as  one  of  the  company,  and 
his  retaining  his  stock  until  the  affairs  of  the  company  were 
desperate,  manifest  a  willingness  to  be  a  stockholder,  if  the 
undertaking  turned  out  prosperously,  but,  if  otherwise,  not. 

It  has  been  asserted,  that  Crosby  and  Cocks  are  creditors 
of  the  appellant,  and  have  a  set-off  against  him,  and  that  these 
demands  ought  to  be  deducted  from  the  amount  which  they 
may  be  required  to  pay  in  this  case.  It  seems  to  me  equitable, 
that  such  deductions  should  be  made,  if  their  respective  de- 
mands are  susceptible  of  adjustment  before  a  Master;  for 
although  the  respondents  are  jointly  sued,  they  are  individually, 
and  not  jointly,  liable  to  the  appellant. 

The  respondents'  counsel  has  strenuously  insisted,  that  the 
only  responsibility  assumed  by  the  subscription,  was  a  right,  at 
the  election  of  the  subscribers,  to  forfeit  their  shares,  with  all 
|)rcvious  j>ayiiients  made  thereon  ;  and  this  opinion  is  founded 
on  the  decision  in  this  Court,  in  the  case  of  Jenkins  v.  The 
Cnion  Turnpike  Company,  (1  Caines^  Cas.  in  Error,  86.) 
In  a  suit  by  the  Dutchess  Cotton  Manufactory  ^\.  Davis,  ''♦4841 
(It  Johns.  Rep,  214,)  which  was  an  action  on  the  subscription 
paper  in  tfiis  case,  the  Supreme  Court  had  occasion  to  review 
all  the  cases  ;  and  that  Court  entertained  no  doubt  of  the 
liability  of  the  stockholders,  in  an  action  brought  to  enforce  the  ^ 

calls.  I  need  not  now  attempt  to  support  the  correctness  of 
that  decision,  because,  if  the  corporation  is  dissolved,  and  if  the 
resolution  of  the  3d  of  November  is  void,  the  respondents  were 
stockholders  when  the  corporation  became  dissolved,  and  then 
the  statute  expressly  renders  them  liable  to  creditors,  to  the 
amount  of  their  stock. 

If,  however,  the  corporation  was  not  dissolved,  I  have  no 
doubt  that  upon  the  principles  of  the  case  of  Dr,  Salmon  v. 
The  Ifamboi'ough  Company,  (1  Cases  in  Ch,  204,  and  in  1 
Kyd  on  Corp,  273,)  the  appellant  would  be  entitled  to  a  de- 
cree in  his  favor.  I  forbear  going  into  that  case,  for  I  do  not 
feel  that  it  is  necessary.  The  Court  intimated,  on  the  argu- 
ment, that  we  should  not  sustain  the  question  on  this  appeal, 
what  was  the  amount  due  to  the  appellant  from  the  company, 
us  the  Chancellor  had  not  considered  that  point. 
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m  ERROR.       The  result  of  my  opinion  is,  that  the  decree  complained  of 
ALBANY      ^  reversed  ;  that  the  cause  be  remitted  to  the  Court  of  Chance- 
Fcbroary,i822.  ry,  with  directions,  to  enter  a  decree, declaring  all  the  respond- 
ents except  Martin  Hoffman,  James  Reynolds,  and  John  E, 
"v"        Fells,  liable,  individually,  to  the  extent  of  their  respective 
Bloom.       shares  of  stock  in  the  said  company,  and  no  further,  to  pa) 
the  appellant's  debt ;  but  that  the  payments  made  by  the  re- 
spondents  on  their   stock,  shall  be  deemed  so  far  to  have 
diminished  their  liability ;  and,  as  respects  Martin  Il(ffman, 
James  Reynolds,  and  John  E.  Pells,  that  the  bill  be  dis 
missed,  and  that  they  be  paid  their  costs  incurred  in  the  Court 
below. 

Yates,  J.,  and  Van  Ness,  J.,  concurred. 

Platt,  J.,  being  related  to  one  of  the  parties,  declined  giv- 
ing any  opinion. 

f  •  485]  *WooDWORTH,  J.,  not  having  heard  the  argument,  gave  no 

opinion. . 

• 

The  rest  of  the  Court  (Austin,  Senator,  dissenting)  concur- 
ring in  the  opinion  of  the  Chief  Justice,  it  was,  thereupon, 
Ordered,  Adjudged,  and  Decreed,  that  the  decretal  order 
of  tlie  Court  of  Chancery  be  reversed,  and  that  the  cause  be 
remitted  to  the  Court  of  Chancery,  and  that  that  Court  enter 
a  decree  against  all  of  tlje  above  named  n^spondents,  excepting 
Martin  Hoffman,  James  Reynolds,  and  John  E.  Pells.  That 
the  said  respondents  respectively  pay  to  the  appellant,  towards 
the  discharge  of  his  debt  against  The  Dutchess  Cotton  Manu- 
factory, the  amount  of  their  respective  shares  of  stock  of  100 
dollars,  on  each  ^hare,  or  so  much  thereof  as  may  be  necessary 
to  pay  the  appellant's  debt,  when  ascertained,  to  wit,  George 
Bloom,  thirty  shares ;  Cyrenus  Crosby,  fifty  shares ;  Robert 
Forrest,  ten  shares  ;  Peter  Ackerman,  ten  shares  ;  Albert 
Cocks,  ten  shares ;  Nathan  Myers  and  Nathaniel  Ferris, 
twenty  shares ;  Danid  Coolidge,  twenty  shares  ;  Derick  Z?. 
Stockholm,  ten  shares  ;  Leonard  Davis,  thirty  sliares  ;  John 
Nelson,  ten  shares  ;  George  Booth,  thirty  shares  ;  Samuel  S, 
Howard,  five  shares ;  Abiel  O.  Thompson,  twenty  shares  ; 
Daniel  Hoffman,  ten  shares  ;  Benjamin  H.  Conklin,  thirteen 
shares;  Elizabeth  Tappen,  ten  shares;  Catharine  R,  Liv^ 
ingston,  ten  shares  ;  and  Jeremiah  fVintringham,  ten  shares  ; 
and  that  they  jointly  pay  to  the  appellant  his  costs  in  the  Court 
of  Chancery  ;  but  from  the  amount  of  the  said  several  sums  to 
be  paid  by  the  respondents  aforesaid,  there  is  to  be  deducted 
such  amount  as  appears  by  the  pleadings  and  proofs,  to  have 
been  paid  by  tliem  respectively,  upon  their  respective  shares  of 
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stock  in  the  said  company;  and  if  it  shall  appear,  that  the  IN  ERROR. 
said  Cyrenus  Crosby  and  Albert  Cocks,  or  either  of  them,  are     albany, 
creditors  of  the  appellant,  as  they  have  asserted,  and  have  de-  Febniary,i822. 
mands  which  ought  in  justice  to  be  set  off  towards  the  de- 
mands  of  the  appellant  against  them  respectively,  and  which     "'"y" 
are  susceptible  of  adjustment  before  a  Master,  such  set-off  is       Booth. 
to  be  made  in  their  favor :  and  it  is  further  ORDERto,  Ad- 
judged, and  Decreed,  that  the  appellant's  bill  be  dismissed 
as  to  Mm^in  Hoffman,  James  Reynolds,  *and  John  E,  PeUs,       [  *  486  j 
and  that  he  pay  to  thern  their  costs  in  the  Court  below ;  and 
that  the  several  parts  of  this  decree  be  enforced  according  to 
the  practice  of  the  Court  of  Chancery. 


George  B.  Evertson,  Appellant, 

against. 

George  Booth,  Richard  Booth,  Jabish  Bosworth, 

AND  George  Merkle,  Respondents. 

APPEAL  from  the  Court  of  Chancery. 

The  respondents,  on  the  29th  of  September,  1820,  filed  their  Where  a 
bill  in  the  Court  of  Chancery  against  the  appellant,  and  the  creditor  has  a 
President  and  Directors  of  the  Middle  District  Bank.  It  J.^^^^^  ^^"^^'^J 
appeared,  that  in  November,  1817,  G.  Booth,  being  indebted  ^(Jich  he  can 
to  the  appellant  in  the  sum  of  6,000  dollars,  gave  a  bond  to  satisfy  liis 
him  for  that  amount,  payable  in  five  annual  instalments,  the  first  <^ebt,  and  a 
on  the  1st  of  May,  1819,  and  the  others  on  the  1st  of  May  in  the  "rS^as  i 
four  succeeding  years,  with  interest,  payable  half-yearly  ;  and  Hen  on  one  of 
to  secure  this  bond,  G.  J5.  executed  a  mortgage  to  the  appel-  the  funds  oniv, 
lant,  of  four  acres  of  land  in  Poughkeepsie,  on  which  w-ere  a  J**®  ^"*  *^'"^^'' 
dwelling  bouse,  a  woollen  manufactory,  shops,  and  out  houses,  ^o  "he  fund 
There  was  a  prior  mortgage  of  the  same  premises  hy  G,  B.  to  which  the  se- 
the  state,  to  secure  the  sum  of  6,000  dollars,  and  on  which  ^^^^   creditor 

cannot  touch, 
in  order  that  ll)e  second  creditor  niny  avail  himself  of  his  only  security  ;  provided,  it  may  be  done 
without  injar^'  to  the  prior  creditor,  or  impairing  his  rights.  But  where  the  suthciency  of  the  fund 
to  which  the  junior  creditor  cannot  resort,  is  doubtful,  orthe  prior  creditor  refuses  to  run  the  hazard 
of  obtaining  sati^^niction  of  his  debt  out  of  that  fund,  equity  will  not  take  from  him  any  part  of 
hid  security,  until  bis  debt  is  paid. 

A  niort^gpe  who  has  assigned  the  bond  and  mortgage,  ond  guaranteed  the  payment  of  the  prm- 
cipal  and  interesit,  may  take  additional  security  from  the  mort^ger,  m  his  own  name,  which  will 
enure  to  the  bi  uefit  of  the  assignees  of  the  mortgage,  though  they  were  ignorant  of  its  being  taken  ; 
and  the  mortgagee  may  avail  himself  of  this  additional  security,  until  he  is  indeumified  against  all 
reApousibility  under  his  guaranty. 

A  subsequent  creditor  who  is  desirous  to  compel  the  mortgagee,  or  his  assignees,  to  resort  to  the 
mortgage  security  for  payment  of  the  debt,  must  make  tlie  assignees  parties  to  a  bill  filed  for  thai 
purpose  ;  for  a  siile  of  the  mortgaged  preniises,  in  order  to  ascertain  the  sniHciency  of  that  security, 
«rould  not  be  decreed,  unless  the  assignees  were  Diade  parties  A  bill  against  the  mortgagee  alone  is 
not  adapted  to  such  a  case. 
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L\  ERROR,  mortgage,  as  was  alleged,  there  was  due,  at  the  time  of  the 
ALBANY     decree  in  the  cause,  7,230  dollars  and   18  cents,  which,  to- 

Ftbruaryj822.  gcthcF  with  the  *principal  and  interest  due  on  the  mortgage  tc 

^^-f^^^^^"^-^  the  appellant,  made  the  total  amount  for  which  the  premises 
LvKRTsoN  ^,^^^  charged,  14,175  dollars  and  18  cents.  The  bill  alleged, 
liooTH.  that  the  mortgaged  premises  were  worth  20,000  dollars,  and 
that  after  satisfying  the  prior  mortgage,  they  were  ample  secu- 
rity for  the  debt  due  to  the  appellant.  About  the  23d  of  May, 
1819,  G.  B,  made  a  promissory  note  for  1,400  dollars,  payable 
at  the  Middle  Distt^tct  Bank,  sixty  days  after  date,  and  which 
was  endorsed  by  the  other  respondents,  severally,  and  by  the 
appellant,  who  was  the  last  endorser.  This  note  was  protested 
for  nonpayment,  and  the  several  endorsers  became  liable,  re- 
spectively, in  the  order  in  which  their  names  were  endorsed. 
The  appellant,  on  the  16th  of  April,  1819,  endorsed  G.  B.^s 
note  for  440  dollars,  payable  in  sixty  days,  which  was  also 
discounted  for  the  benefit  of  G.  B.,  and,  afterwards,  protested 
for  nonpayment.  In  November,  1817,  the  appellant  assigned 
the  bond  and  mortgage  of  G.  B.  to  the  executors  of  A^.  Eveit- 
8on,  and  guaranteed  the  payment  of  the  principal  and  interest. 
The  Middle  Distinct  Bank  sued  the  endorsers  of  the  note, 
for  1 ,400  dollars,  and  obtained  judgments  against  jR.  B.  and 
G.  M,,  and  issued  executions  against  their  property. 

On  the  27 ih  of  May,  1819,  G.  B.  executed  a  bond  and 
warrant  of  attorney  to  the  appellant,  in  the  penalty  of  15,000 
dollai-s,  conditioned  to  pay  7,940  dollars,  with  interest,  on 
which  a  judgment  was  entered  up  in  the  Court  of  C.  P.  of 
Dutchess  County,  on  the  same  day.  A  specification  was 
filed,  pursuant  to  the  act,  stating  the  consideration  to  be  for 
cash  lent,  3,000  dollars,  and  for  wool  sold,  3,000  dollars,  in- 
cluded in  the  bond  and  mortgage,  and  that  G.  B,  E,,  the  ap- 
pellant, had  endorsed  two  notes  for  G.  B.,  discounted  arid 
held  by  the  Middle  District  Bank,  one  supposed  to  be  for 
1,500  dollars,  and  the  other  for  440  dollars.  The  appellant 
issued  a  fieri  facias  on  this  judgment,  returnable  in  Jttne, 
1819,  on  which  the  personal  property  of  G.  B.  was  sold  by  the 
sheriff,  at  auction,  for  3,157  dollars  and  56  cents,  of  which  the 
appellant  received  1,657  dollars  and  56  cents,  and  there 
remained  in  the  h^nds  of  the  sheriff,  or  under  his  control, 
1 ,500  dollars.     It  appeared  that  the  other  respondents  had  no 

I  *  4f?.-^  I  agency  in  procuring  G.  B,  to  give  the  bond  and  ♦warrant  of 
attorney  to  the  appellant,  and  had  no  knowledge  of  it.  The 
bill  prayed,  that  G.  B,  E,,  the  appellant,  might  be  enjoined 
from  receiving  of  the  sheriff  the  1,500  dollars,  in  his  hands; 
'  and  that  the  same  be  directed  to  be  paid  over  to  the  Middk 
District  Bank,  in  payment  of  the  claim  of  the  bank  against 
JR.  B.y  J.  B,,  and  G.  M.,  respondents,  endorsers  of  the  note 
for  1,400  dollars ;  or  that  the  appellant  bt^  deciecd  to  sntisf} 
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Che   Middle  District  Bank  for  all   the  damages   and  costs  in  error 
which  can  be  legally  claimed,  against  the  said  endorsers,  by     ALBANY, 
the  bank  ;  and  that  the  bank  may  be  enjoined  from  further  Febniary,i82«. 
prosecuting  their  suits  against  the  endorsers,  and  for  general  ^^^^^^^tson^ 
relief,  &c.  v. 

The  answer  of  G,  B,  jB.,  the  appellant,  denied  that  the  mort-  Booth. 
gaged  premises  were  worth  20,000  dollars,  but,  on  the  contrary, 
thai  they  were  not  worth  the  amount  due  on  the  two  mortga- 
ges, as  the  interest  on  the  first  mortgage  remained  unpaid. 
That  at  the  time  of  taking  the  mortgage,  the  appellant  did  not 
consider  it  as  adequate  security,  and  the  respondent,  G,  Booth, 
agreed  to  procure,  by  way  of,  further  security,  a  policy  of  in- 
surance against  fire,  on  the  buildings  and  factory,  and  assign 
the  same  to  the  appellant ;  and  that  G.  B.,  accordingly,  ob- 
tained a  policy  of  insurance,  dated  the  5th  of  December,  1816, 
for  one  year,  but  neglected  to  have  the  same  renewed.  He 
denied,  also,  that  the  bond  and  warrant  executed  by  G.  B.  to 
him,  were  upon  any  trust  for  the  respondents,  but  were  solely 
for  the  security  of  the  appellant ;  and  that  neither  the  31id- 
dle  District  Bank,  nor  the  endorsers  of  the  note  for  1,4C0 
dollars,  had  any  interest  whatever  in  the  judgment. 

The  Middle  District  Bank,  also,  put  in  their  separate  an- 
swer, and  a  motion  was  made  to  dissolve  the  injunction,  which 
was  denied,  with  liberty  to  the  plaintiffs  (respondents)  to  apply 
for  an  order  to  have  the  money  in  the  sheriff's  hands  brought 
into  the  Court  of  Chancery,  to  abide  the  event  of  the  suit ;  and 
the  money  was,  accordingly,  brought  into  the  Court,  pursuant 
to  an  order  for  that  purpose. 

Proofs  were  taken,  by  the  parties,  and  the  cause  brought  to 
a  hearing,  when  the  Chancellor,  on  the  20th  of  August,  pro- 
nounced the  following  decree : 

CI  *T|]is  cause  having  been  brought  to  a  hearing  by  consent,  [*489J 
upon  the  pleadings  and  proofs,  and  submitted  by  Mr.  Fhilo 
liuggles,  counsel  for  the  plaintiffs,  and  Mr.Jctmes  Tallmadge, 
Jun.,  counsel  for  the  defendant,  and  the  said  pleadings  and 
proofs  being  read  and  duly  considered,  it  is  declared,  that  the 
bond  and  warrant  of  attorney  in  the  pleadings  mentioned,  for 
7,940  dollars,  were  given,  as  well  to  secure  the  amount  of  a 
certain  note  in  the  pleadings  mentioned,  given  by  the  plaintiff, 
George  Booth,  and  endorsed  by  the  defendant,  for  440  dollars, 
and  the  amount  of  another  note  in  the  pleadings  also  mention- 
ed, given  by  the  plaintiff,  George  Booth,  and  endorsed  by  the 
other  three  plaintiffs,  and  by  the  defendant,  for  1,400  dollars, 
as  to  secure  the  amount  of  a  bond,  conditioned  to  pay  6,000 
dollars,  as  in  the  pleadings  is  also  mentioned  ;  and  that  tlie 
proceeds  of  the  judgment  entered  in  pursuance  of  the  said 
i>ond  and  warrant  rf  attorney,  in  favor  of   the  defendant, 
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IX  ERROR,  against  the  plainliff,  George  Booth,  in  the  pleadings  also  men 
ALBANY,     tioned,  ought,  in  equity,  to  be  applied,  according  to  the  sense 

rcbruary,i822.  of  this  Court,  as  declared  in  the  order  in  this  cause  of  the  5tl 

^^^^"^^'''^^^  of  January  last ;  first,  to  satisfy  the  said  note  of  440  dollars  ., 
V.  and  next,  to  satisfy  the  said  note  of  1,400  dollars,  and  the  resi- 

DooTH.  jue  thereof  to  be  applied  towards  satisfaction  of  the  said  bond 
for  6,000  dollars,  as  aforesaid  ;  and  it  is  declared,  that  the  three 
last  mentioned  plaintiffs,  Richard  Booths  Jahish  Bo9Worthy  and 
George  Merkle,  had  a  right  to  affirm,  or  enforce  the  trust  ne- 
cessarily assumed  by  covering  the  note  of  1 ,400  dollars,  by  the 
said  bond  and  warrant  of  attorney,  -though  they  were  not 
knowing  and  assenting  to  the  said  judgment  bond,  at  the  time 
it  was  taken  ;  and  it  appearing  tliat  the  defendant  had  collect- 
ed and  received  under  the  said  judgment  and  execution  issued 
thereon.  1,657  dollars  and  56  cents,  and  that  1,500  dollars  had 
been  collected  and  detained  in  the  hands  of  the  sheriff  of  the 
county  of  Dutchess,  under  the  order  of  this  Court.  It  is 
thereupon  ordered,  adjudged,  and  decreed,  and  his  Honor  the 
Chancellor,  by  the  authority  of  this  Court,  doth  order,  adjudge, 
and  decree,  that  the  said  1,500  dollars  be  paid  towards  satis- 
faction of  the  principal  and  interest  of  the  said  note  of  1 ,400 
dollars,  in  which  the  three  last  mentioned  plaintiffs  were  en- 

[  •  490  ]  dorsers  ;  *and  that  the  defendant  pay  to  the  three  last  men- 
tioned |)laintifis,  or  to  their  solicitor,  within  thirty  days,  after 
notice  of  this  decree,  so  much  of  the  said  sum  of  1,657  dollars 
and  o(>  c(  nts,  as  shall  be  sufficient,  after  satisfying  tlie  said  note 
for  440  <i<)Ilars,  in  which  the  defendant  alone  was  endorser,  to 
satisfy  the  remainder  (if  any)  of  principal  and  interest  due  on 
the  said  note  for  1,400  dollars,  and  unpaid,  after  the  1,500  dol- 
lars shall  have  been  applied  as  aforesaid  ;  and  it  is  further  or- 
dered, that  the  defendant  pay  to  the  three  last  mentioned  plain- 
tiffs, Richard  Booth,  Jabiah  Bosworth,  and  George  MerklCy 
their  costs  of  this  suit,  to  be  taxed,  which  accrued  subsequent 
to  the  said  order  of  the  5th  of  January  last.'' 

A  further  degree  was,  afterwards,  made  in  the  cause,  that 
the  plaintifl^'s  bill  be  dismissed,  as  regarded  the  Middle  District 
Bank, 

The  Chancellor  assigned  his  reasons  for  the  decree,  tlio 
substance  of  which  is  contained  in  the  decretal  order. 

T,  L  Oakley,  and  /.  Tallmadge,  for  the  appellant.  They 
cited  10  iJ/oJ,  4cSS.  2  Equ.  Cas.  Abr.  251.  4  Johns.  Ch. 
Rep.  123.  129.  132.  1  Hen.  BL  123. 136.  2  Ch.  Cases,  212. 
\  rernon^Aoo,  9  Vesey,  209.  4  JoA/w.  Ch.  Rep.  4m.  2 
Fonbl.  Equ.  301,  302.  note  1.  10  Johns.  Rep.  524.  539.  ^  I 
Mod.  202.  8  Fesey,  391.  17  '^esey,  520.  527. 
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P.  Rngglea,  contra.     He  cited  1  Johns.  Ch.  Rep.  409.  119.  in  error. 
J  Johns.  Cases,  205.     12  Johns.  Rep.  276.     7  Cranch,  71.     albany, 
2  P.  H'ms.  427.    3  Merrivale's  Rep.  590.  Febniaiy^ 

EvERTSON 

Spencer,  Ch.  J.  The  ground  on  which  the  bill  prayed  ^j-^ 
lelief,  is,  that  the  appellant  having,  as  is  alleged,  abundant  and 
ample  security  in  his  hands,  for  the  amount  of  the  debt  due  on 
the  bond  and  mortgage,  must  resort  to  that  fund  to  reimburse 
himself,  for  that  portion  of  the  debt ;  and  that  then  he  stands 
as  a  trustee  for  the  respondents,  for  the  amount  he  has  collect- 
ed out  of  the  property  of  G.  Booth,  on  *the  execution  issued  [*491  ] 
on  the  judgment  thus  confessed,  which  is  3,157  dollars  and  56 
cents. 

It  has  been,  also,  contended,  that  in  as  much  as  the  appellant 
bad  assigned  the  bond  and  mortgage  to  the  executors  of  N. 
Evertson^  he  had  no  interest  in  that  debt ;  and  that,  therefore, 
the  judgment  confessed  by  G.  Booth  can  avail  the  appellant 
only  so  far  as  regards  the  two  notes  held  by  the  bank. 

His  Honor  the  Chancellor  has,  by  his  decree,  declared,  that 
the  bond  and  warrant  of  attorney  by  G.  Booth,  was  given  as 
well  to  secure  the  note  for  440  dollars,  given  by  G.  Booth,  and 
endorsed  by  the  appellant,  and  the  amount  of  the  note  for 
1,400  dollars,  given  by  G.  Booth,  and  endorsed  by  the  other 
respondents,  and  the  appellant,  as  to  secure  the  amount  of  the 
bond  conditioned  to  pny  6,000  dollars ;  and  that  the  proceeds 
of  the  judgment  entered  up  on  the  bond  and  warrant  of  attor- 
ney in  favor  of  the  appellant,  against  G.  Booth,  ought  to  be 
applied,  first,  to  satisfy  the  note  of  440  dollars,  and  next,  to 
satisfy  the  note  for  1,400  dollars,  and  the  residue  to  be  applied 
towards  satisfaction  of  the  bond  for  6,000  dollars  ;  and  he  de- 
creed accordingly.  In  assigning  the  reasons  for  his  decree,  the 
Chancellor  considered  the  respondents,  R.  Booth,  Boswai'th, 
and  Mej'kle,  as  having  a  right  to  affirm  and  enforce  the  trust 
assumed  by  the  appellant,  in  taking  the  security  from  G.  Booth 
for  the  payment  of  the  note  for  1,400  dollars,  although  they 
were  not  knoM'ing  or  assenting  to  the  giving  the  same  ;  and 
that,  in  as  much  as  the  debt  due  on  the  bond  for  6,000  dollars 
was  fully  and  amply  secured,  the  appellant  ought  to  be  thrown 
on  the  mortgage  ;  and  that,  therefore,  he  ought  not  to  apply  the 
moneys  collected  on  his  judgment  towards  satisfaction  of  that 
debt,  or  any  part  of  it. 

The  bill  alleges,  that  the  mortgage  to  the  appellant,  notwith- 
standing the  prior  mortgage  to  the  state,  was  ample  and  suffi- 
cient security  for  the  bond  of  6,000  dollars.  This  fact  is  deni- 
ed  by  the  answer,  which  asserts,  that  the  mortgaged  premises 
liave  not,  at  any  time,  been  worth  the  amount  of  the  two 
mortgages  ;  and  that  the  premises  have  been  greatly  diminished 
in  value  since  the  execution  of  the  mortgage  .to  the  appellant. 
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IS  ERROR    That  the  interest  on  the  first  *mortgage  has  not  been  paid  up; 
ALB\NY~~  ^'**^  ^^^  appellant  always  considered  the  mortgage  to  him  an 

FehrQary.ioiii.  inadequate  security,  and  that  G.  Boothy  as  j^art  of  the  contract. 

^"t^^^^^'^'^^^  '^^^  gi^'Jng  ^^^  accepting  the  mortgage,  agree'^   to  procure  a 
V.  policy  of  insurance,  to  be  effected  on  the  buildii  gs  and  factory, 

Booth.  {ifid  to  assign  the  same  to  the  appellant ;  that  a  policy  was 
effected  for  one  year,  but  that  Booth  has  subsequently  neglect- 
ed to  have  the  same  renewed.  The  answer  denies,  that  the 
bond  and  warrant  of  attorney  given  by  G.  Booth  to  the  appel- 
lant, were  given  upon  any  trust  for  the  respondents  ;  but 
asserts  that  they  were  given  solely  to  secure  and  indemnify  the 
appellant. 

Testimony  was  taken  as  to  the  value  of  the  property  embrac- 
ed by  the  appellant's  mortgage,  and  the  witnesses  differ  wide- 
ly in  their  estimates ;  but  the  weight  of  evidence  decidedly  is, 
that  the  premises  are  an  inadequate  security  for  the  mortgages  to 
the  state,  and  to  the  appellant. 

The  Chancellor  has,  undoubtedly,  considered  the  bond  and 
warrant  of  attorney  to  confess  judgment  given  by  G.  Booth  to 
the  appellant,  as  enuring,  in  the  first  place,  to  the  appellant's 
benefit,  and  he  has,  accordingly,  directed  the  proceeds  of  the 
judgment  to  be  first  applied  to  the  payment  of  the  note  foi 
4 10  dollars,  of  which  the  appellant  was  the  sole  endorser.  He 
has  cojjsidercd  it,  also,  as  a  security  for  the  bond  for  6,000  dol- 
lars ;  or,  in  other  words,  for  the  mortgage  debt ;  and,  as  has 
been  already  stated,  as  a  security  for  the  note  of  1,400  dollars, 
endorsed  by  R,  Booth,  Bosworth,  Merkle,  and  the  appellant ; 
but  he  has  given  a  preference  to  the  respondents,  by  directing 
the  amount  levied  on  the  execution  against  G.  Booth,  to  be 
applied  to  the  payment  of  the  note  for  1 ,400  dollars,  before 
any  part  of  it  be  applied  to  the  payment  of  the  bond  for  6,000 
dollars. 

I  yield  my  entire  assent  to  the  proposition,  that  where  a 
party  has  two  funds,  out  of  which  he  can  satisfy  his  debt,  and 
another  creditor  has  a  lien,  posterior  in  point  of  time,  on  one 
of  the  funds  only,  the  first  creditor  will,  in  equity,  be  compell- 
ed to  resort  to  that  fund  which  the  junior  creditor  cannot  touch, 
in  order  that  the  junior  creditor  may  avail  himself  of  his  only 

[  *  493  ]  security,  where  it  can  be  done  without  ^injustice  or  injury  to 
the  debtor  or  creditor.  This  principle,  wiiich  is  so  equitable 
and  just,  was  thus  illustrated  by  Lord  Itardwicke  in  Lanoyw 
The  Duke  and  Duchess  of  AthoL  {2  Atk,  446.)  Suppose, 
he  saiil,  a  person  who  has  two  real  estates,  mortgages  l>oth  to 
one  j)erson,  and,  afterwards,  only  one  estate  to  a  second  mort- 
gagee, the  Court,  in  ©rder  to  relieve  the  second  mortgagee, 
have  directed  the  first  to  take  his  satisfaction  out  of  that  estate 
only,  which  is  not  included  in  the  mortgage  to  the  second 
mortgagee,  if  that  is  sufficient  to  satisfy  the  first  mortgage^  ic 
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order  to  make  room  for  the  second  mortgagee.  The  same  in  error 
principle  was  adopted  in  Wright  v.  Nutty  (1  //.  BL  150,)  and  ""alba NY, 
in  Hays  v.  JVard,  (4  Johns.  Ch.  Rep.  132,)  and  in  several  Febmary^iosi 
other  cases.  ^^^^T^^^"^^ 

But  a  Court  of  Equity  will  take  care  not  to  give  the  junior  V. 

creditor  this  relief,  if  it  will  endanger  thereby  the  prior  credi-  Booth. 
tor,  or  in  the  least  impair  his  prior  right  to  raise  his  debt  out 
of  both  funds.  The  utmost  that  equity  enjoins,  in  such  a  case, 
is,  that  the  creditor  who  has  a  prior  right  to  two  funds,  shall 
first  exhaust  that  to  wliich  the  junior  creditor  cannot  resort ; 
but  where  there  exists  any  doubt  of  the  sufficiency  of  that 
fund,  or  even  where  the  prior  creditor  is  not  willing  to  run  the 
hazard  of  getting  payment  out  of  that  fund,  I  know  of  no  prin- 
ciple of  equity  which  can  take  from  him  any  part  of  his  secu- 
rity, until  he  is  completely  satisfied.  If  these  principles  be 
applied  to  the  present  case,  the  respondents,  by  making  the 
executors  of  N.  Evertson  parties,  might  hate  invoked  the  aid 
of  the  Court  of  Chancery,  to  compel  them  to  pro<:eed  and  sell 
under  the  mortgage  assigned  to  them»  and,  also,  to  compel  the 
appellant  to  apply  towards  that  mortgage,  the  amount  raised 
on  the  execution  against  G.  Booth,  after  first  satisfying  the 
note  for  440  dollars. 

They  had,  also,  another  remedy ;  they  might  have  offered  to 
pay  uj)  the  mortgage  assigned  to  the  executors  of  iV.  Evert- 
son, after  compelling  the  appellant  to  pay  the  assignees  the 
surplus  in  his  hands,  after  first  satisfying  the  note  for  440  dol- 
lars, and  thus,  substituting  themselves  in  the  place  of  the  as- 
signees of  the  mortgage,  have  availed  themselves  of  all  the 
rights,  both  of  the  appellants  and  the  assignees. 

I  do  not  understand  the  Chancellor  to  have  proceeded  on 
principles  in  the  least  irreconcilable  with  those  I  have  *advanc-  |  *  494  1 
ed.  Indeed,  the  decree  itself,  professes  to  adopt  these  very 
principles.  The  Chancellor  has  fallen,  as  I  conceive,  into  a 
mistake  as  to  facts.  He  supposed,  that  there  was  no  doubt, 
that  the  premises  mortgaged  were  an  abundant  and  ample  se- 
curity for  the  payment  of  both  mortgages ;  whereas,  tlie  fact  is 
rendered  not  only  doubtful,  but  almost  certain,  that  the  mort- 
gaged premises  are  inadequate  to  pay  the  principal  and  inte- 
rest of  both  mortgages.  In  that  event,  the  decree,  as  it  stands, 
deprives  the  appellant  of  the  means  of  satisfying  the  mortgage 
in  the  hands  of  the  executors  of  N.  Evertson,  the  assignees  of 
the  appellant,  and  leaves  him  exposed,  under  his  guaranty,  to 
pay  whatever  the  premises  may  fall  short  of  satisfying  the 
mortgage.  I  am  persuaded,  the  Chancellor  never  intended 
thus  to  expose  the  appellant,  nor  thus  to  deprive  him  of  the 
security  which  he  has  fairly  and  honestly  acquired. 

The  counsel  for  the  respondents  defended  the  decree,  on  a 
ground  not  taken  by  the  Chancellor,  and  on  a  ground  which 
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IS  ERROR     he  decree  itself  rejects:    namely,  that  the  appellant,  having 
"Tliuny      assigned  the  l^ond  and  mortgage  for  6,CM)0  dollars,  to  the  execu- 
Fcbnra'ry,iJi^?2    tors  of  N.  EvertsoTi,  ccascd  lo  have  any  interest  in  it,  and 
^-^^^^-^^^-^    had  no  right  to  take  the* further  security  of  a  judgment,  as  his 
vERTsoir     indemnity  for  the  payment  of  the  debt.     It  is  true,  that,  by  the 
Booth.       assignment,  the  debt  became  due,  in  equity,  to  the  assignees ; 
and  G.  Booth,  having  notice  of  the  assignment,  could  not  pay 
the  debt  to  the  appellant,  to  the  prejudice  of  the  assignees. 
But  it  is  npt  correct  to  say,  that  the  appellant  had  no  interest 
in  the  debt,  or  its  payment  by  Booth.     He  had  guaranteed 
the  payment,  and  stood  answerable  for  Booth's  default.     He 
had  a  right,  therefore,  to  take  additional  security  from  him, 
and  such  security  enured  to  the  benefit  of  the  assignees  ;  and, 
in  a  view  of  a  Court  of  Equity,  they  were  as  fully  entitled  to 
the  benefit  of  that  security,  although  they,  were  ignorant  of  \\s 
being  taken,  as  the  respondents  were,  as  regards  the  note  for 
1,400  dollars.     But   the   appellant   himself,  having  fairly  ac- 
quired this  additional  security,  had  a  right  to  hold  it,  until  he 
was  completely  indemnified  against  his  responsibility  under  his 
guaranty.     If  the  respondents  desired  to  coerce  the  assignees 
of  the  mortgage  to  resort  to  that  fund,  and  to  exhaust  it  in 
[*495  ]        *the  event  of  its  producing  enough  to  satisfy  the  mortgage  for 
6,000  dollars,  then  their  equity  to  compel  the  appellant  to  ap- 
ply the  moneys  in  his  hands  to  the  satisfaction  of  the  note  for 
1,400  dollars,  would  have  been  undoubted. 

The  executors  of  N.  Evertson,  who  are  assignees  of  llie 
mortgage,  have  not  been  made  parties.  They  have  not  only  a 
material  interest  in  the  subject  matter  of  this  suit,  but  no  de- 
cree can  be  made  to  compel  a  sale  under  the  mortgage,  unless 
they  are  made  parties,  for  they  have  the  legal  and  equitablje 
interest  in  the  mortgage.  The  appellant  cannot  proceed  to  a 
sale  under  the  mortgage,  unless  he  shall  be  reinvested  with 
his  original  interest  in  it. 

The  present  bill  is  not  adapted  to  such  a  case.  The  re- 
spondents have  neither  oflfered  to  pay  up  the  mortgage,  and 
become  substituted  in  the  place  of  the  assignees ;  nor  have 
they  required,  that  the  mortgaged  premises  should  be  sold,  in 
order  to  ascertain  whether  the  security  of  the  mortgage  is  ade- 
quate to  pay  the  debt.  G,  Booths  undoubtedly,  has  a  right 
to  require  the  appellant  to  apply  the  moneys  raised  on  the  ex- 
ecution, after  satisfying  the  note  for  440  dollars,  in  the  event, 
that  the  appellant  will  not  be  called  on,  as  endorser  of  the 
note,  for  1,400  dollars,  towards  satisfying  the  mortgage.  But 
the  bill  is  not  framed  with  any  such  intent,  nor  has  any  such 
relief  been  asked  for  by  the  bill,  or  denied  by  the  appellant. 

My  conclusion,  then,  is,  that  the  decree  proceeds  on  a  mis- 
take of  facts,  in  relation  to  the  sufficiency  of  the  mortgaged 
premises  to  pay  both  mortgages ;  and  that  there  is  a  want  of 
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necessary  and  material  parties  ;  and,  finally,  that  the  bill  is  not  in  error, 
so  framed,  that  any  relief  can  be  aflbrded  to  the  respondents  ;     alb4NY 
and  that,  consequently,  the  decree  must  be  reversed,  with  di-  Febroary,i822. 
rections  to  the  Court  of  Chancery  to  dismiss  the  bill  with  costs.  ^'"^'Y"^^^ 

V. 

Yates,  J.,  Van  Ness,  J.,  Platt,  J.,  and  Woodworth,  J.,    Mkchanics' 
concurred.  ''''bIk"" 

The  rest  of  the  Court,  ^except  Miles  and  Moores,  Sena- 
tors,) being  of  the  same  opinion :    It  was,  thereupon,  Order- 
ed, *Adjudged,  and  Decreed,  that  the  decree  of  the  Court       [*496  J 
of  Chancery  be  reversed,  &c. 

Decree  of  reversal. 


JosEPHUs  B.  Stuart,  and  Ann,  his  wife,  Appel- 
lants, against 
The  President,  Directors,  and  Company,  of  the 

Mechanics'  and  Farriers'  Bank,  in  the  city  of 

Albany,  Respondents. 

APPEAL  from  the  Court  of  Chancery.  A  Court  of 

On  the  19th  of  October,  1819,  the  respondents  filed  their  coulVof  LaV 
bill  in  the  Court  of  Chancery,  against  tlie  appellants,  in  which  must  decide a<> 
they  stated,  that  the  appellant,  Josephus  B.  Stuarty  and  one  cording  to  the 
Gilbert  Stewart y  being,  previous  to  the  24th  of  March,  1819,  ""^Jj|,*^°"*  ^""^ 
indebted  to  the  respondents,  in  large  sums  of  money,  on  notes  ^"^q^e  exnm- 
then  in  their  banking  house,  either  as  drawers  or  endorsers,  a  ination  of  wit. 
negotiation  took  place  between  the  said  Gilbert  and  Josephus  "^''^*'«  "'"^^  be 
B.  Stuart,  and  the  respondents,  for  an  additional  loan  of  6,500  f^'^^''^^^  *  ^^ 
dollars ;  and  the  respondents  thereupon  agreed  to  loan  to  the  j^ue  by  the 
said  Gilbert  Stewart  and  Josephus  B,  Stuart,  for  a  reasona-  plendltigs ;  ond 
ble  tijr.e,  the  sum  of  6,500  dollars,  on  condition  that  satisfacto-  ^e8*»»ony  ]"•«- 

CD  ns  to  facts 
not  in  issue,  will  be  rejected.  If,  in  a  loan  of  money,  the  lender  iinpose»  on  the  borrower,  as  a 
condkioD  of  the  loan,  property  taken  in  part  of  the  sum  lent,  at  a  higlier  vnlue  than  it  is  worth,  it 
is  usary,  within  the  statute.  But  where  goods  or  the  notes  of  a  bank,  or  of  a  third  person,  con<iti- 
tnte  part  of  the  loan,  and  the  value  of  such  goods  be  uncertain  and  fluctuating,  and  the  borrower, 
voluntarily,  and  t>f  his  own  accord,  offers  to  take  the  goods  nt  a  certain  price,  or  notes  mudc  by  a 
person  in  credit,  at  par,  it  seems ^  that  the  loan  will  not  be  usurious,  {a) 

(a)  Vide  Spencer  v.  Tilden,  5  Cow.  Rep,  144.  Bank  of  Vtica  v.  Tfa- 
ger,  2  Ibid.  712.  MoneUs  v.  Law,  8  Ibid.  65.  Archibald  v.  Thomas^  3  Ihid. 
284.     Cram  v.  Hendricks,  7  Wendell's  Rep,  669. 
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IN  ERROR,  ry  collateral  security  should  be  given  for  the  said  6,500  dollars, 
ALBANY,'  and  such  notes  as  were  then  in  the  bank,  (stating  the  same 

February,  1822.  particularly,)  amounting  to  2,854  dollars  and  69  cents,  and 

^^'^Q^^^l^^^  also  collateral  security  for  all  such  notes  as  should  be  given  in 
V.  renewal  or  continuance  of  the  above  notes,  and  for  ahy  debt«« 

*m^Fakm'er's'  which  might  be  due  to  the  respondents,  from  either  of  the  ap- 

Bank.       pellants,  within  six  months  from  the  24th  of  March,  1819. 

That  J.  B.  *S.,  being,  or  pretending  to  be,  seised  of  a  certain 

farm  of  land,  situate  in  the  town  of  Manlius,  in  the  county 

[  •  497  J  of  Onondaga,  (describing  the  same  particularly  by  metes  *and 
bounds,)  together  with  Ann,  his  wife,  thereupon  gave  and  exe- 
cuted a  mortgage  to  the  respondents,  to  secure  the  payment  of 
10,000  dollars  on  demand;  and  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  mortgage,  G.  S.  made  his  two  pro- 
missory notes,  the  one  for  5,000  dollars,  and  the  other  for  1,500 
dollars,  which  were  severally  endorsed  by  J,  B.  S. ;  and  that, 
at  the  saqie  time,  G,  S.,  and  J.  B.  S.,  executed  a  bond  to  the 
respondents,  in  the  penal  sum  of  20,000  dollars,  conditioned 
to  pay  them  10,000  dollars  on  demand.  That  at  the  time  the 
respondents  received  the  mortgage  and  bond,  Thomas  JV,  Ol- 
cuti,  their  cashier  and  agent,  gave  to  /.  B,  S.  a  receipt,  in 
writing,  acknowledging  the  receipt  of  the  bond  and  mortgage 
as  collateral  security  for  the  payment  of  the  following  dehti^, 
due  from  G.  S.,  viz.  A  note  due  the  8th  of  Apiil,  for  350 
dollars;  one  due  the  26th  ot  April,  for  2,000  dollars;  one  due 
the  3d  of  May,  for  106  dollars  and  70  cents ;  one  due  the  24  th 
of  May,  for  397  dollars  and  94  cents;  one  due  the  16th  of 
June,  for  1 ,500  dollars;  and  another,  due  the  22d  of  July,  Utr 
5,000  dollars ;  and  also^is  collateral  security  for  all  and  singu- 
lar the  responsibilities  of  G,  S.,  and  /.  B.  S.,  or  either  of 
them,  or  for  any  note  or  notes  given  in  renewal  or  continuance 
of  the  above-mentioned  notes,  or  for  any  debts  which  might 
be  owing  to  the  respondents,  and  be  chargeable  to  G.  S,,  and 
J.  B,  S.,  or  either  of  them,  within  six  months  from  the  24th 
of  March,  1819,  which  receipt,  the  appellant,  J,  B.  S.,  re- 
ceived as  a  sufficiently  satisfactory  and  explicit  acknowledg- 
ment of  the  purposes  and  object  for  which  the  mortgage  and 
bond  were,  in  fact,  given  ;  that  the  whole  sum  due  the  re- 
spondents, and  for  which  the  mortgage  was  given  as  collateral 
security,  exceeded  the  sum  of  9,520  dollars ;  and  that  G.  iS'. 
had  become  insolvent.  The  bill  then  prayed,  that  it  might  be 
referred  to  one  of  the  Masters  of  the  Court  of  Chancery,  to 
take  an  account  of  what  is  due  the  respondents  on  the  bond 
and  mortgage,  and  the  appellants  be  decreed  to  pay  the  same, 
with  costs,  and  that  in  default  thereof,  they  be  forever  barrevl 
and  foreclosed  from  any  equity  of  redemption,  and  for  such 
other  and  further  relief  as  the  nature  of  the  case  should  rc- 

I     «t)8  ]       quire.     The  bill  asked  for  a  discovery  *by  special  interrogate- 
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ries,  which  extended  to  every  material  subject  in  controversy  in  error. 
between  the  parties.  Albany 

The  afy)ellants,  on  the  28th  of  February ^  1820,  filed  their  February, la'i*. 
joint  and  several  answers,  in  which  they  admitted,  that  pre-  ^-^^^y"^*^ 
vious  to  the  21th  of  March,  1819,  J.  B.  S.  had  endorsed  seve-        ^'^^''•^ 
ral  promissory  notes  drawn  by  O,  *S.,  and  which  were  discount-    MKoiANici' 
ed  at   the  banking  house  of    the   respondents,  for   the  sole  ^''^'bank*'** 
benefit  of  G,  S.,  the  exact  amount  of  which  they  did  not  re- 
collect, and  could  not,  therefore,  state.     The  appellant,  J,  B. 
S.,  denied  that  he  ever  entered  into,  or  had  any  negotiation, 
separately  or  in  conjunction  with  G.  S.,  with  the  respondents, 
for  an  additional  loan  of  6,500  dollars,  or  that  he  ever  made 
any  agreement,  either  separately  or  in  conjunction  with  G,  «S., 
with  the  respondents,  for  the  loan  of  the  said  sum  of  6,500 
dollars,  or  for  the  payment  of  the  several  sums  of  money  on 
certain  promissory  notes,  or  for  giving  collateral  securities  for 
any  debts  due  to  the  respondents,  either  by  G.  &\  or  the  ap- 
pellant, as  set  forth  in  the  bill  of  the  respondents. 

That  on  or  about  the  18th  of  March,  1819,  the  appellant, 
J,  B,  S.,  was  informed  by  G.  S.,  that  the  respondents  would 
loan  to  G,  S.,  1,500  dollars,  in  current  money,  and  5,000  dol- 
lars in  the  notes  of  the  Bank  of  Niagara,  on  condition  that 
G.  S.  would  procure  the  appellants  to  give  a  mortgage  on  a 
certain  farm,  mills,  distillery,  and  other  buildings,  situate  in  the 
town  of  Manliits,  in  the  county  of  Onondaga,  with  a  bond, 
executed  by  G.  S.  and  J.  B,  S.,  conditioned  for  the  payment 
of  10,000  dollars,  as  collateral  security  for  the  payment  of  the 
6,500  dollars,  and,  also,  for  the  payment  of  several  sums  of  mo- 
ney then  due  on  promissory  notes,  to  the  respondents,  drawn 
by  G.  *S'.,  and  endorsed  by  J.  B.  S.,  the  particular  amount  of 
which  he  does  not  recollect,  and  cannot  state ;  and  that,  in 
consequence  of  that  information,  and  at  the  particular  instance 
and  solicitation,  and  for  the  sole  benefit  of  G.  S,,  and  without 
any  previous  agreement  or  understanding  with  the  respondents, 
the  appellants  did,  on  the  24th  of  March,  1819,  execute  a 
mortgage  to  the  respondents,  of  the  farm,  mills,  distillery,  and 
other  buildings,  for  securing  the  payment  of  10,000  dollars,  on 
defnand,  and,  at  the  same  time,  the  appellant,  J.  *B,  S.,  en-  [*499j 
dorsed  two  promissory  notes  drawn  by  G.  S,,  the  one  for  5,000 
dollars,  and  the  other  for  1,500  dollars,  and,  also,  at  the  same 
time,  together  with  G,  S,,  executed  a  bond  to  the  respondents,  - 
in  the  penal  sum  of  i!0,000  dollars,  conditioned  for  the  pay- 
ment of  10,000  dollars  on  demand. 

That  after  the  mortgage  was  executed,  and  delivered  to  the 
respondents,  Thomas  IV.  Olcott,  named  in  the  respondents' 
bill,  handed  to  the  appellant,  or  to  G.  S.,  and  which,  this  ap- 
pellant did  not  recollect,  a  receipt,  or  memorandum,  in  writing, 
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LW  ERROR,  which  was  retained  by  G.  S.,  since  which,  this  appellant  had 
ALBANY      liot  seen  it,  and  could  not  state  the  contents  tl  ereof. 

February, isk.      To  this  part  of  the  answer  of  the  appellants,  the  respond- 

^*"^!^jJ^^^|!J^^  ents  took  exception :    "  For  that  the  defendants  have  not,  in 
V.  manner  aforesaid,  answered,    whether  the    receipt,   admitted 

Mechahics'  Jjj  ii^Q  defendant's  answer  to  have  been  given  by  Thomas  W. 
ii\NK.  Olcott,  was  not  received  by  the  defendant,  /.  B,  «S.,  as  a  suf- 
ficiently satisfactory  and  explicit  acknowledgment  of  the  pur- 
poses and  object  for  which  the  said  mortgage  and  bond  were, 
in  fact,  given."  As  to  that  exception,  the  appellant,  in  his 
further  answer,  "  denied,  that  the  receipt  set  forth  in  the  re* 
spondents'  bill,  or  any  other  writing,  was  accepted  by  him  as 
a  sufficiently  satisfactory  and  explicit  acknowledgment  of  the 
purposes  and  object  for  which  the  said  mortgage  and  bond 
were  executed." 

The  answer  further  stated,  that  at  the  time  that  J.  B.  & 
agreed  with  G.  S.  to  mortgage  the  premises  in  question,  U  was 
expressly  agreed,  between  the  appellant  and  €r.  S.,  that  the 
bond  and  mortgage  were  to  be  considered  security  no  brnger 
than  four  months  from  the  date  thereof,  which  G,  S.,  at  thai 
time,  stated,  was  the  agreement  between  him  and  the  respond- 
ents, and  that  the  appellants  executed  the  bond  and  ~mort- 
gage  as  collateral  security,  in  pursuance  of  such  agreement. 
That  the  receipt  given  by  Thomas  W,  Olcott  was  not  delivered 
to  G,  iS.,  or  to  the  appellant,  until  several  days  after  the  deli- 
very of  the  bond  and  mortgage  to  the  respondents,  and  when 
the*  same  was  delivered,  containing  the  stipulation  that  the 
bond  and  mortgage  should  remain  as  security  for  six  months, 
instead  of  four  months,  as  agreed  between  the  appellant  and  6r. 
S.,  the  appellant,  at  the  time  he  first  saw  the  said  writing,  ob* 

[  •  500  ]  jected  to  the  extension  of  the  time  for  *which  the  said  bond 
and  mortgage  were  to  remain  security,  from  four  to  six 
months,  as  contrary  to  the  original  agreement,  and  so  express- 
ed his  dissent  to  Thomas  W,  Olcott  and  G,  S. 

That  the  note  dated  the  23d  of  March,  1819,  drawn  by  C 
S.,  and  endorsed  by  the  appellant,  for  the  sum  of  5,000  dol- 
lars, was  for  that  amount  received  by  G,  S.,  of  the  respond- 
ents, in  the  bills  or  notes  of  the  Bank  of  Niagara,  and 
which  bank  notes  were,  at  the  time  the  same  were  so  received 
by  G.  S,f  at  from  twenty-five  to  fifty  per  cent,  discount ;  that 
G.  S.,  immediately  after  receiving  the  notes  of  the  Bank  of 
Niagara  from  the  respondents,  endeavored  to  sell  the  same  to 
the  brokers,  and  others,  in  the  city  of  Albany,  at  a  discount, 
but  could  not  succeed  in  selling  them,  at  any  rate  of  discount. 
That  about  the  2d  of  April,  1819,  the  appellant  received  from 
G.  S.  4,000  dollars,  of  the  bills  of  the  Bank  of  Niagara, 
for  the  purpose  of  selling  the  same  to  the  best  advantage,  for 
G.  S.,  the  appellant  then  being  about  to  depart  from  the  city 
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<tf  Albany  to  Buffalo,     That  he  afterwards  sold  the  same  bills  jn  error. 
or  notes  of  the  Bank  of  Niagara,  at  an  average  loss  or  dis-     a  lb  a  NY, 
count,  of  forty  per  cent.,  for  money  current  in  the  state  of  Februar>-,1822, 
New-York,  making  tlie  real  value  of  the  4,000  dollars  of  the  ^'^!J!^'7rt^ 
bills  or  notes  of  the  Bank  of  Niagara,  received  by  the  appel-  v. 

lant,  for  G.  S..,  in  current  bills  or  money,  2,400  dollars.  ak^dFarmer's' 

The  appellants,  by  way  of  plea,  alleged  and  insisted,  that  Bank. 
from  information  which  they  had  received. -and  which  they  be- 
lieved to  be  true,  it  was  corruptly  agreed  by  and  between  G, 
S.  and  the  respondents,  that  in  consideration  of  the  respond- 
ents' loaning  to  the  said  G.  S.  1 ,500  dollars,  current  money 
of  the  state  of  New-York,  G.  S.  should  purchase  of  the  re- 
spondents, at  par,  5,000  dollars  of  the  bank  notes  of  the  Bank 
of  Niagara,  when,  in  fact,  and  in  truth,  the  said  5,000  dollars 
of  the  Niagara  bank  notes  were  not  worth  3,000  dollars  in 
current  money  of  the  state  of  New-York,  That  the  respond- 
ents did  loan  to  G.  S.,  the  sum  of  1,500  dollars,  current  mo- 
ney, upon  the  conditions  aforesaid  ;  and  that  G.  S.  did  pur- 
chasie  the  5,000  dollars  of  the  notes  of  the  Bank  of  Niagara, 
and  for  the  security  of  which^  to  the  amount  of  6,500  dollars, 
and  the  promissory  notes  then  in  the  banking  house  ^'of  the  [  *  501  ] 
respondents,  endorsed  by  the  appellant  for  G.  S,,  the  mort- 
gage mentioned  in  the  respondents'  bill  of  complaint,  was  exe- 
cuted as  collateral  security. 

The  respondents  having  filed  their  replication,  the  cause  was 
put  at  issue,  and  witnesses  were  examined  on  both  sides.  The 
material  parts  of  their  testimony  are  stated  in  the  opinion  de- 
livered by  the  Chief  Justice. 

The  cause  was  brought  to  a  hearing  in  the  Court  of  Chan- 
cery, in  March,  1821  ;  and  on  the  3d  oiMay,  1821,  the  Chan- 
cellor pronounced  the  following  decree  : 

"  This  cause  having  been  brought  to  a  hearing,  at  the  last 
term  of  this  Court,  upon  the  pleadings  and  proofs,  and  upon 
the  opening  of  the  case,  the  Chancellor  suggested,  that  he  was 
a  stockholder  in  the  Mechanics^  and  Farmers^  Bank ;  and 
that  it  might  be  doubted  whether  he  had  jurisdiction  in  the  case, 
in  as  much  as  the  statute  declares,  '  that  where  the  Chancellor 
shall  be  a  party  to  a  suit  in  Chancery,  the  bill  shall  be  filed  be- 
fore the  Chief  Justice  of  the  state,'  and  that  he  proposed  only 
to  hear  the  argument  provisionally,  subject  to  the  advice  of  the 
Chief  Justice  in  the  premises ;  and  the  counsel  on  each  side  con- 
senting thereto,  the  cause  was  thereupon  argued  by  Mr.  Thto- 
dore  Sedgwick  and  Mr.  H,  Bleecker,  counsel  for  the  plaintiffs, 
and  by  Mr.  Philip  S.  Parker,  and  Mr.  Abraham  Van  Vechten, 
counsel  for  the  defendants  ;  and  upon  subsequent  consultation 
with  the  Chief  Justice,  be  was  of  opinion,  that  the  Chancellor 
was  not  a  party  to  the  suit,  within  the  provision  of  the  statute, 
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7.V  ERROIL  and  that  the  Chancellor  had  the  exclusive  jurisdiction  of  the 
ALBANY,     case  in  Chancery  ;  and  the  Chancellor  concurring  vvitli  the 

Fcbruary.1822.  Chief  Justicc  in  that  opinion,  and  that  he  could  not  rightfully 

^^^^^jj^^^!^  decline  cognizance  of  the  case,  the  pleadings  and  proofs  being 
V.  thereupon  duly  considered,  it  is  declared,  that  the  renewal  of 

a^dJ"rmer8'  }^^  "^^^  f?r  1,500,  and  the  note  for  5,000  dollars,  in  the  plead- 
Bank.  ings  mentioned,  by  G.  S.,  as  drawer,  and  by  the  defendant, 
J.  B.  S.y  as  endorser,  were  not,  under  the  circumstances  of 
the  case,  a  discharge  of  the  defendant,  J.  Ji.  6*.,  from  the  obli- 
gation of  the  bond  in  the  pleadings  mentioned,  executed  by 
him,  and  the  said  G.  S.,  to  the  plaintiffs,  nor  any  discharge  of 

[  *  502  ]  the  defendants,  J.  B,  S.,  and  Ann,  bis  *vvife,  from  the  obliga- 
tion of  the  mortgage  in  the  pleadings  also  mentioned,  given  to 
secure  the  payment  of  the  said  lx>nd.  And  it  is  further  de- 
clared, that  the  loan  from  the  plaintiflfs  to  G.  S.,  on  the  24th  of 
March^  1819,  of  6,500  dollars,  as  stated  in  the  pleadings,  and 
appeanng  in  the  proofs,  was  not  an  usurious  or  corrupt  loan, 
within  the  -meaning  of,  and  contrary  to,  the  statute,  entitled, 
*  An  act  for  preventing  usury.'  It  is,  thereupon,  ordered, 
adjudged,  and  decreed,  and  his  Honor  the  Chancellor,  by  the 
authority  of  this  Court,  doth  order,  adjudge,  and  decree,  that 
it  be  referred  to  one  of  the  Masters  of  this  Court,  to  ascertain 
and  report  the  amount  of  principal  and  interest  due  to  the 
plaintiffs  from  G.  S,,  or  from  the  defendant,  J.  B.  *S\,  and 
secured  by  the  bond  and  mortgage  aforesaid ;  and  upon  the 
coming  in  and  confirmation  of  the  Master's  report,  that  the  de- 
fendant, J.  B.  S.y  pay  the  amount  so  to  be  reported,  together 
with  the  costs  of  this  suit,  as  against  him,  and  the  defendant, 
Ann,  his  wife,  within  thirty  days  thereafter,  or  that  all  and  sin- 
gular the  mortgaged  premises  included  in  the  said  mortgage, 
and  which  premises  are  described  in  said  mortgage,  or  so  niuch 
thereof  as  shall  be  necessary  to  raise  the  said  principal,  interest, 
and  costs,  and  which  can  be  sold  separately,  and  without 
material  injury  to  the  parties,  or  either  of  them,  be  sold  by  one 
of  the  Masters  of  this  Court  in  the  county  of  Onondaga^  he 
giving  six  weeks'  notice  of  the  time  and  place  of  sale,  in  one 
or  more  of  the  public  newspapers  printed  in  the  said  county, 
and  causing  a  copy  of  the  notice  to  be  affixed  upon  the  out- 
ward door  of  the  court-house  of  the  said  county.  And  it  is 
further  ordered,  that  the  said  Master  making  such  sale,  execute 
to  the  purchaser  or  purchasers  of  the  said  premises,  a  good  and 
sufficient  deed  or  deeds  of  conveyance  for  the  same,  and  bring 
the  moneys  arising  from  the  said  sale  into  this  Court,  and  de- 
posit the  same  with  the  register  or  assistant  register  of  this 
Court ;  and  that  he  make  report  to  this  Court  of  his  proceed- 
ings in  the  premises,  with  all  convenient  speed.  And  it  is 
further  ordered,  that  the  said  register  or  assistant  register,  out  of 
the  said  moneys  so  to  be  deposited,  pay  to  the  plaintiffs'  soli- 
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citor  their  costs  of  this  suit,  as  against  the  defendants,  J.  B.  S.,  m error 

and  Ann,  his  wife,  to  be  taxed,  and  also  *the  amount  of  prih-     albany 

cipal  and  interest  which  shall  be  reported  due  to  the  plaintiflTs  Febmary,i022 

as  aforesaid,  with  the  lawful  interest  thereon,  and  the  residue 

of  said  proceeds,  if  any,  to  remain  in  Court,  subject  to  the 

order  thereof.     And  it  is  further  ordered,  that  the  bill,  as  to    Mkchakics' 

the  defendant,  Nathan  Stewart^  be  dismissed,  with  the  costs  ^.''^bIaic.*** 

of  the  said  Nathan  Stewart y  to  be  taxed  and  paid  by  the  plain- 

tiffs.'' 

From  this  decree  the  defendants  below  appealed  to  this 
Court. 

Van  Vechten,  and  E.  JVUliams,  for  the  appellants,  contend- 
ed, 1.  That  the  appellant,  J.  B.  S.,  being  a  mere  surety  for 
G.  S,,  by  extending  the  time  of  payment  of  the  notes,  for 
which  the  mortgage  was  given,  as  collateral  security,  he  was 
discharged  from  all  liability  on  his  bond,  and  the  mortgage, 
also,  consequently,  discharged.  (7  Johns.  Bep,  332.  10  Johns, 
Bep.  587.    I  Caines'  Cases  in  Error ,  1.) 

2.  The  loan  made  by  the  respondents  to  G.  S.,  on  the  24tn 
of  March,  ldl9,  for  which  the  bond  and  mortgage  were  given 
ns  collateral  security,  was  founded  on  an  usurious  and  corrupt 
aijreemont,  and,  therefore,  void.  (1  Johns.  Ch>  Bep.  6.  536. 
1(5  Johns.  Bep.  375.  1  Esp.  N.  P.  Bep.  11.  1  Bro.  Ch.  Cas. 
199.   3  Johfis.  Ch.  Bep.  399.    Ord  on  Usury,  69.  74.) 

3.  That  if  the  loan  of  6,500  dollars  was  not  usurious,  yet  it 
was  a  ha  111  and  unconscientious  bargain,  which  ought  not  to 
be  enforced  in  a  Court  of  Equity.  (I  Fonbl.  Equ.  B.  1.  ch. 
4.  sec.  6.    2  Bro.  P.  C.  183.) 

H.  Bleecker,  and  T.  Sedgioick,  for  the  respondents,  insist- 
ed, 1.  That  it  was  not  stated  in  the  answer,  that  the  notes  for 
1 ,500  dollars  and  5,000  dollars,  were  renewed,  without  the 
knowledge  and  assent  of  the  appellant,  J.  B.  S.  This  point 
was  not,  then,  put  in  issue  by  the  replication.  Every  material 
fact  must  1)0  put  in  issue  by  the  pleadings  ;  and  no  interroga- 
tories can  be  put,  that  do  not  goto  a  fact  put  in  issue.  (James 
v.  M^Kernon,  G  Johns.  *Bep.  543.)  But  admitting,  for  the  [*5u<i] 
sake  of  argument,  that  the  appellant  knew  nothing  of  the  ex- 
tension of  t!ie  agreement  between  G.  S.  and  the  respondents, 
he  was  bound  by  it,  as  he  has  enabled  G.  S:  to  obtain  the 
credit.  (Lickbarrow  v.  Mason,  2  Temi  Bep.  70,  per  Ash- 
hurst,  J.)  But  the  fact  is,  that  the  appellant  did  know  of  the 
terms  of  the  receipt.  He  knew,  at  least,  that  the  terms  of  the 
agreement  were  to  be  reduced  to  writing,  and  that  was  enough 
to  put  him  on  inquiry.  The  written  receipt  provides  expressly 
for  the  renewal  of  the  notes.     The  appellant  must,  therefore, 
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IN  ERROR,  be  considered  as  assenting  to  it.     But  he  was  not,  in  truth,  a 

■  j^Lu^p^Y      mere  surety,  but  a  principal,  for  he  participated  in  the  receipt 

rehr\tary,\9n.  of  the  money. 

^^^^•n^"^-^       2.  As  to  the  question  of  usury,  they  contended,  that  it  was 

^ vf"^      not  sufficiently  alleged  in  the  answer,  and,  of  course,  not  pro- 

Mechahics'    perly  put  in  issue.     There  should  have  been  an  averment  that 

^"'^IJaIi"'**  the  notes  of  the  Niagara  bank  were  of  an  under  value,  speci- 
fying how  much.  (2  Maule  fy  Selwyn,  377.)  A  general  plea 
of  usury  is  bad.  To  constitute  usury,  there  must  be  a  corrupt 
agreement,  an  intent  to  violate  the  statute.  {Ord  on  Usury, 
37.  54,  55.  59.  1  Bos.  fy  Pull.  151.  1  Lutw.  271.  Doug, 
733.) 

3.  As  to  its  being  a  hard  and  unconscientious  bargain,  that 
is  an  objection  for  G,  S.  to  urge ;  but  it  cannot  discharge  the 
surety.  Besides,  it  was  not  made  a  ground  of  defence  in  the 
Court  below.  Mere  inadequacy  of  price  is  not  ground  for  re- 
lief against  a  bargain.  (1  Fonbl.  Equ,  238.  130.  1  Madd. 
£911.212,213.   2Bro.  Ch.  Cos.  175.  "^  Johns.  Ch.  Bep.22.) 

Spencer,  Ch.  J.  The  grounds  assumed  by  the  appellant's 
counsel,  for  the  reversal  of  the  decree,  are  : 

1.  That  the  appellant,  being  surety  only  for  the  debt  of 
6,500  dollars  due  from  G.  S.  to  the  respondents,  and  they 
having,  without  the  appellant's  knowledge  and  consent,  ex- 
tend t^d  the  time  for  the  payment  of  the  debt,  by  a  negotiation 
between  them,  whereby  the  appellant  is  prejudiced,  and  ex- 
posed to  the  eventual  loss  of  the  debt,  the  appellant  and  the 
mortgage  he  gave  are  discharged,  and  exonerated  from  the 
debt.  ^ 

f  *505]  *2.  That  the  loan  made  to  G.  S.,  on  the  24th  of  March, 

1819,  of  6,500  dollars  by  the  respondents,  was  usurious  and 
corrupt,  and  that,  therefore,  the  bond  and  mortgage  mentioned 
in  the  pleadings,  and  given  as  collateral  security,  are  void. 

3.  That  the  loan,  if  not  usurious,  was  an  unconscionable 
transaction,  and  such  as  a  Court  of  Equity  will  not  enforce. 

1.  The  first  point  admits  of  little  doubt  or  difficulty.  It  is 
an  undeniable  principle,  that  the  decree  of  a  Court  of  Equity 
must  be  founded  on  some  matter  put  in  issue  between  the 
parties.  The  examination  of  witnesses  must  be  confined  to 
facts  asserted  on  the  one  side,  and  denied  on  the  other.  It  is 
competent  for  a  defendant  to  set  up  in  his  defence,  by  way  of 
answer  or  plea,  any  matter  which  goes  to. defeat  the  pl«intitr's 
claim,  and  if  such  fact  be  denied,  and  the  defendant  put  to  the 
proof  thereof,  by  a  general  replication,  the  defendant  must  then 
support  his  defence  by  evidence.  A  Court  of  Equity  is  as 
.  much  bound  to  decide  according  to  the  allegations  and  proofs, 
as  a  Court  of  law.  And  if,  in  the  examination  of  witnesses, 
facts  come  out  which,  had  they  been  alleged,  would  furnish 
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ground  ol  reiief  or  defence,  such  facts  must  be  disregarded,  ny  error, 
unless  they  are  warranted   by  the  allegations  of  the  bill  or     alba  NY 
answer.     This  doctrine  was  advanced,  and  fully  recognised  by  February, isij. 
this  Court,  in  James  v.  JH'JTernon,  (6  Johns.  Rep.  559,  560.)  "^"^^^^^^^ 
The  contrary  doctrine  would  be  mischievous,  as  it  might  entrap  v. 

tlie  parties,  and  entirely  throw  them  off  their  ^uard.     The  in-    Wechakics'^ 
terrogatories  are  framed  with  a  view  to  the  points  in  issue ;  and        banv 
if  witnesses,  not  confining  themselves  to  the  interrogatories,  go 
beyond  them,  it  could  not  be  foreseen  ;  and  thus,,  facts  that 
might  have  been  controverted  and  disproved,  had  the  party  ap-  * 

prehended  an  attempt  to  prove  them,  come  upon  him  by  sur- 
prise. Should  a  Court  of  Equity  take  cognizance  of  facts,  thus 
improperly  in  evidence,  and  found  a  decree  on  them,  the  most 
manifest  injustice  would  result.  The  only  safe  rule  is,  to  pro- 
ceed on  the  allegations  of  the  bill  and  answer,  and  on  the  mat- 
ters in  issue  between  the  parties,  and  to  discard  every  thing 
not  fairly  in  issue. 

Now,  in  this  case,  the  answer  does  not  allege,  nor  set  up, 
that  the  extension  of  the  credit  to  G.  S.  was  without  the 
^knowledge,  and  against  the  consent  of  the  appellant.  It  [  *  506 1 
does  not  question  tliat  transaction,  in  any  shape  or  form. 
The  bill  states  the  renewal  of  the  notes  by  G.  «S*.,  with  the 
appellant's  endorsement ;  yet  no  suggestion  is  made  in  the 
answer,  that  the  appellant  was  uninformed  of,  or  ignorant  of, 
the  extension  of  tlie  credit  to  G.  S.  Without  examining 
the  proofs,  my  opinion  clearly  is,  that  the  appellant  cannot 
now  draw  in  question  the  extension  of  the  credit,  as  discharg- 
ing him,  admitting  him  to  have  been  a  surety,  and  admitting 
that  he  was  prejudiced  thereby,  because,  he  has  not  taken  that 
ground  in  his  answer,  and  because,  by  permitting  him  now  to 
do  so,  would  be  inconsistent  with  the  defence,  and  a  total  sur- 
prise on  the  respondents. 

I  do  not  mean  to  be  understood  as  admitting,  that  the  facts, 
could  we  take  notice  of  them,  make  out  any  defence  on 
that  point.  On  the  contrary,  I  think,  clearly,  that  they  do 
not. 

2.  Upon  the  question  of  usury,  it  has,  also,  been  objected, 
that  the  answer  is  insufficient,  in  omitting  to  state  the  respond- 
ent's knowledge  of  the  irresponsibility  of  the  Bank  of  Nior 
gara^  and  its  inability  to  redeem  its  bills,  and  that  they  were 
depreciated.  I  consider  the  allegations  sufficient,  especially 
as  the  answer  was  not  excepted  to ;  and  no  application  has 
been  made  in  the  Court  below  to  suppress  the  evidence,  nor 
any  objection  taken,  either  to  the  answer,  or  the  proofs  in  that 
Court.  The  question  has  been  discussed  in  the  Court  below 
on  that  ground  ;  and  it  would  be  too  rigid  in  the  Court  of  Ap- 
peals, to  refuse  entertaining  a  question,  the  facts  in  respect  to 
which,  had  been  examined  into  in  the  Court  of  Chancery, 
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iy  ERROR,  without  objection  there,  because  there  were  technical  omissions 
ALBANY,     in  the  pleadings. 

iM>ruary,i822.       The  material  facts  on  w4iich  this  question  depends,  are,  that 

^^^^^^^^^^^^  G.  S.  was  indebted  to  the  bank  prior  to  the  23d  of  March j 
V.  1819,  in  the  sum  of  2,753  dollars  and  64  cents,  upon  several 

^.',^"*"'*^*'    notes,  of  some  of  which  he  was  drawer,  and  of  others  endors- 
liAKK.       er.     He  made  application  to  some  of  the  directors,  a  few  days 
before  that  perio<l,  for  a  loan  of  5,000  dollars,  upon  the  ordi- 
nary terms,  and  apprehending,  from  what  passed,  that  he  could 

1  *»07  ]  not  obtain  such  loan,  he  made  a  *written  proposal  for  a  loan 
of  2,500  dollars,  in  current  money,  and  for  a  loan  of  5,000 
dollars,  in  the  bills  of  the  Niagara  bank,  offering  to  secure 
what  he  then  owed  the  respondents,  together  with  these  addi- 
tional loans,  by  a  mortgage  to  be  executed  by  the  appellant 
on  the  JamesvUle  property,  and,  also,  oy  his  and  tlte  appel- 
lant's bond. 

The  bank  acce[>tcd  his  terms,  with  a  modification,  reduc- 
ing the  loan  proposed  of  2,500  dollars,  in  current  money,  to 
1,500  dollars.  To  this  G.  S.  acceded,  and,  thereupon,  the 
loan  was  eftccted,  and  the  proposed  security  given. 

It  appears,  that  on  the  23d  of  March,  1819,  when  the  loan  was 
completed,  the  credit  of  the  Bank  of  Niagara  was  impaired, 
to  a  certain  e:vtent.  That  bank  had,  in  the  month  oi  January 
or  February,  1819,  refused  to  receive  'their  bills,  and  redeem 
them,  with  specie,  or  in  bills  of  the  banks  of  New- York  or 
Albany ;  smd  on  the  27th  of  February,  1819,  the  Bank  of 
Niagara,  being  indebted  to  the  respondents  in  about  20,000 
dollars,  secured  the  payment  of  the  debt  by  notes,  bonds,  and 
mortgages,  held  by  the  Bank  of  Niagara,  and  by  them  as- 
signed to  the  respondents ;  and,  as  a  further  security,  the 
Bank  of  Niagara  gave  to  the  respondents  their  bond  and 
mortgage  for  the  amount  of  the  debt ;  so  that,  as  it  appears 
from  the  testimony  of  T.  fF.  Olcott,  the  cashier  of  the  re- 
spondents, and  /.  Q.  Leake,  the  then  cashier  of  the  Bank  of 
Niagara,  the  securities  were  an  ample  guaranty  aga'uist  any 
loss,  by  the  respondents,  on  account  of  that  debt. 

The  bills  of  the  Bank  of  Niagara,  lent  by  the  respondents* 
to  Cr.  6'.,  were  received  by  them  of  /.  Q.  Leake,  about  the 
2tth  of  February,  1819.  They  were  deposited,  with  the 
respondents,  as  collateral  and  further  security,  for  the  debt  due 
them  from  the  Bank  of  Niagara.  The  amount  depor^ited 
was  10,000  dollars.  They  were  thus  deposited,  with  au- 
thority to  lend  or  exchange  them,  at  par,  and  on  condition 
of  their  being  passed  to  the  credit  of  the  Bank  of  Niagaray 
on  account  of  the  debt,  whenever  they  should  be  disposed  of 
by  the  respondents ;  and  it  appears,  by  the  testimony  of 
T,  IV,  Olcott,  that  the  sum  of  5,000  dollars,  the  amount 
'  lent  to  G.  S.,  was,  in  consequence  of  that  loan,  credited  to  the 
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Bank  of  Niagara,  by  *the  respondents,  in  their  account  with   jn  error. 
that  bank,  on  the  29th  o^  March  1819,  and  was,  at  the  same     ALBANY 
time,  endorsed  on  the  bond  given  by  the  Bank  of  Niagara  February', I8&. 
to  the  respondents.     This  credit  was  given  on  the  day  6r.  S.  ^"^^^^^Jj^^i^ 
received  from  the  respondents  the  Niagara  bills.     It  appears,  v. 

from  the  testimony  of  Olcott,  that  when  G.  S,  applied  for  the  /'^r-ARMr'' 
loan  of  1,500  dollars,  and  5,000  dollars,  in  Niagara  bills,  he  •  Bark. 
assigned  as  a  reason,  that  he  owed  the  Bank  of  Niagara 
1 ,000  dollars,  which  he  could  pay  in  the  bills  of  that  bank, 
and  that  the  residue  he  could  disburse  in  the  vicinity  o(  Buffalo, 
in  the  purchase  of  provision,  fuel,  and  other  articles,  for  the 
steam-boat. 

There  is  no  evidence  in  the  cause,  of  the  value  of  the  bills 
of  the  Bank  of  Niagara,  in  the  city  of  Albany,  or  in  this 
part  of  the  state,  on  the  23d  of  March,  1819,  or  at  any  time 
.  about  that  period,  except  from  mere  hearsay. 

Several  merchants  and  others,  residing  in  Buffalo,  have  been 
examined.  Some  of  them  depose,  that  the  merchants  there  re- 
ceived Niagara  bills,  in  payment  of  debts,  except  where  thoy 
were  confident  of  getting  better  money,  if  they  required  it  ; 
and  that  these  bills  were  generally  taken  by  merchants  there  for 
goods,  at  par.  Others  considered  the  bank  as  then  insolvent, 
and  refused  to  take  their  bills.  And  it  seems,  that  by  subsequent 
events,  the  opinion  is  now  universal,  that  the  bank  was  then 
insolvent.  We  have  no  direct  evidence  what  loss,  or  whether 
any,  has  been  sustained  by  G.  S.,  on  the  bills  he  received. 
These  are  the  material  facts  on  which  we  are  now  called  upon 
to  pronounce  whether  the  loan  to  G.  S.  was  usurious  or  not. 

In  this,  as  in  every  other  case,  where  the  question  of  usury 
is  raised,  all  the  facts  and  circumstances  are  to  be  taken  into 
view  ;  and,  as  Ch.  J.  Eyi'e  said,  in  Haminett  v.  Vea,  it  is  to 
be  analyzed  and  reduced  to  all  the  parts  of  wliiih  it  is  com- 
posed, and  to  all  the  conclusions  of  fact  which  fairly  result  from 
tite  whole  of  the  evidence ;  and  when  it  is  so  examined,  the 
qfiestion  is,  whether  this  was  a  loan  of  money  contrary  to  the 
statute  ;  whether  the  respondents,  under  the  device  of  lending 
plirt  in  the  bills  of  their  own  bank,  and  part  iii  the  bills  of  the 
Bank  of  Niagara,  have,  in  effect,  intentionally  and  know- 
ingly, taken  more  than  at  the  rate  of  *six  per  cent,  interest,  [*509] 
for  the  loan  and  forbearance  of  money.  I  say,  knowingly 
and  intentionally ;  for  it  cannot  be  pretended,  that  unless  tl)e 
respondents  knew  that  the  bills  of  the  Niagara  bank  were  de- 
preciated, and  not  intrinsically  worth  their  nominal  tiniount, 
and  intentionally  put  them  off  at  their  nominal  value,  with 
such  knowledge,  it  would  be  a  case  of  usury.  There  can  be  no 
doubt,  and  I  shall  not  stop  to  examine  the  numerous  cases  to  the 
point,  that  if,  in  a  negotiation  for  a  loan  of  money,  the  lender 
impose  on  the  borrower  goods,  in  part  or  in  whole,  at  a  higher 
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/.v  ERROR,  value  than  they  are  worth,  such  device  is  within  the  statute. 
ALUANY,     and  usurious.     The  sam,'  consequence  follows,  if  the  lender 

Fei)riiary,iaii.  impose  upon  the  borrower,  as  part  of  the  condition  of  the 

^"^SrvjiK^  loan,  the  depreciated  paper,  either  of  an  individual  or  bank,  at 
V.  a  higher  value  than  it  is  worth.         When   I  say  impaMCj  I 

ax'i/f"rmkrs'  t'"»k  there  is  a  distinction  between  a  voluntary  and  sponta- 
Uank.  neous  oiler,  on  the  part  of  the  borrower,  to  take  money  in 
part  and  property  in  part,  as  a  condition  of  the  loan,  and  the 
imposition  of  such  terms  by  the  lender,  as  matter  of  evidence, 
to  show  the  real  nature  of  the  transaction,  and  the  intent  of 
the  parties.  I  am  not  to  be  understood,  tliot  tiie  consent  of 
the  borrower  to  pay  a  higher  rate  of  interest  than  the  law  al- 
lows, would  have  the  least  effect  to  render  the  transaction  legal ; 
yet,  where  goods,  or  the  notes  of  a  bank,  or  a  third  person, 
constitute  part  of  the  loan,  and  the  value  of  such  goods,  or 
notes,  was  uncertain  and  fluctuating,  a  voluntary  and  sponta- 
neous proposition  to  receive,  on  a  loan,  part  money  and  part 
in  such  goods  or  notes,  made  by  a  person  whose  credit  stood 
well,  would  not  seem  to  be  usurious. 

The  appellant^s  counsel  rely  on  the  testimony  of  G.  S.,  to 
prove  that  the  loan  of  6,500  dollars,  made  to  him  by  the  re- 
spondents, on  the  ^i3d  of  March,  1819,  was  usurious;  and 
they  rely,  as  a  strong  fact  in  the  transaction,  on  tlie  circum- 
stance, that  he  applied  to  one  or  more  of  the  directors,  with  a 
view  to  negotiate  a  loan  in  the  ordinary  way,  for  5,000  dollars; 
and  that  during  the  negotiation,  he  became  satisfied,  that  he 
could  not  obtain  in  current  bank  bills  to  the  aniount  he  desired, 
and  then  agrred,  if  the  respondents  would  lend  hiu)  2,500  dol- 

[*510]  lars,  in  current  btuik  *bills,  he  would  receive  5,000  dollars  in 
bills  of  the  Bank  of  xSiagara,  vnd  procure  a  mortgage  from 
the  appellant,  to  be  executed  on  the  JameaviUe  pro})erty,  as  a 
collateral  security.  It  has  been  urgedj  that  this  furnishes  sa- 
tisfactory proof,  both  of  the  necessities  of  G.  *S.,  and  of  the 
intention  of  the  res|>ondents  to  take  advantage  of  his  situationi 
by  putting  upon  him  the  5,000  dollars  in  Niagara  bills,  in  con- 
sequence of  tlie  accommodation  which  the  loan  of  1,500  dol- 
lars, in  current  money,  aflbrded  him.  It  has,  also,  been  urged, 
that  G.  *S\'«  projwsition  was  for  a  loan  of  2,500  dollars,  in 
current  money  ;  and  that  that  part  of  the  loan  was  reduced  by 
the  respondents,  to  1,500  dollars,  when  the  other  part  of  the 
pro[)osition,  the  loan  of  5,000  dollars,  in  bills  of  the  Niagara 
bank,  was  acceded  to;  thus  showing,  that  the  respondents 
themselves,  made  a  material  distinction  between  lending  in 
their  own  notes,  and  those  of  the  Bank  of  Niagara;  and  the 
further  fact  is  relied  on,  that  the  loan  of  5.000  dollars  was  for 
four  months,  without  interest. 

Now,  by  referring  to  the  evidence  of  G.  S,,  it  wUl  be  seen, 
til  at  hv  (lo('s  not  attribute  the  conduct  of  the  respoudenls,-  in 
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being  willing  to  lend  only  1,500  dollars,  in  current  bills,  whilst  in  error 

they  agreed  to  his  proposal  to  'end  the  5,000  dollars,  in  the     Albany, 

bills  of  the  Bank  of  lAagara^eiiher  to  his  want  of  credit,  or  to  a  ^^^j;|^ry4^. 

disposition  to  oppress  and  take  advantage  of  him,  or  to  the  cir-      stuart 

cumstance,  that  he  was  then  indebted  to  the  respondents,  o^*    jlj     ^-       , 

to  the  more  important  fact,  that  the  bills  of  the  Niagara  bank  amdFarmers' 

were  not  worth  their  nominal  amount.     He  is  altogether  silent        ^**k» 

upon  these  material  and  important  points.     It  is  impossible  for 

this  Court  to  infer  any  thing  prejudicial  to  the  respondents, 

from  the  mere  fact,  that  they  were  unwilling  to  lend  more  than 

1,500  dollars,  in  current  money,  and  were  willing  to  lend  5,000 

dollars  in  the  bills  of  the  Niagara  bank.     Persons  conversant 

with  banks,  must  know,  that  there  are  periods  when  prudence 

dictates  a  forbearance  to  lend  their  funds.     But  there  was  a 

good  reason,  without  referring  it  to  a  disposition  to  commit 

usury,  why  the  respondents  should  be  willing  to  lend  the  bills 

of  the  Bank  of  Niagara,  in  prefa  ^nce  to  their  own  bills. 

The  Bank  of  Niagara  was  indebted  to  the  respondents,  in 

upwards  of  20,000  dollars,  and  on  the  ^supposition,  that  the        [*511  ] 

bank  was  solvent,  but  had  declined  redeeming  their  paper,  it 

was  the  dictate  of  prudence  to  render  themselves  even  more 

secure,  by  a  compliance  with  the  proposition  made  by  O,  S. 

The  deposition  of  G.  S.,  in  no  part  of  it,  warrants  the  idea, 
that  either  he,  or  the  respondents,  did  believe,  or  had  any  rea- 
son to  telieve,  that  the  Bank  of  Niagara  was  then  insolvent, 
or  that  their  insolvency  was  suspected.  On  the  contrary,  it 
appears,  from  the  testimony  of  Thomas  IV.  Olcott,  that  G,  S. 
assigned  as  a  reason  for  applying  for  the  bills  of  the  Bank  of 
Niagara,  as  part  of  the  loan,  that  he  owed  that  bank  a  debt 
of  1,000  dollars,  which  he  could  pay  in  these  bills,  and  the  re- 
sidue he  could  disburse  in  the  vicinity  of  Buffalo,  in  the  pur- 
chase of  provision,  fuel,  and  other  articles,  for  the  use  of  the 
steam-boat. 

It  is  a  fact,  also,  worthy  of  consideration,  that  the  appellant, 
to  whom  6r.  8,  states  he  made  known  his  application,  and 
who  was  to  receive,  and  did  receive,  4,000  dollars  of  these 
Wis,  (the  1,000  dollars  having  been  paid  and  received,  in  dis- 
charge of  G.  S,'s  note  to  the  Bank  of  Niagara,)  should  be 
willing,  he  having,  as  it  is  alleged ^  no  interest  in  the  money, 
but  being  merely  a  surety,  to  mortgage  his  property,  which 
was  deemed  an  adequate  security,  and  to  unite  with  G.  S.,  in 
his  bond  for  this  very  loan,  if  he  had  then  considered  it  either 
a  usurious,  or  a  hard  and  oppressive  loan,  as  regards  G.  S. 

I  have  already  observed,  that  there  is  no  evidence  what  the 
notes  of  the  Bank  of  Niagara  were  worth,  in  the  city  of  Al- 
bany, when  the  loan  was  contracted.  It  is  not  shown,  that 
they  were  under  par  here  ;  and  it  is  not  shown,  that  the  re- 
spondents had  not  good  reasons  to  believe  that  the  bank  was 
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ix  ERROR,  perfectly  solvent.     It  is  true,  that  the  respondents  knew  that 
A  LB  A.N  V,     the  negotiations  for  a  loan  in  ^New-York,  had  failed  ;  but  / 

^^■^^ud^r^io2±  Q  Leake,  who  gave  that  information,  declares,  it  was  still  hoyy- 

Stuart       ^^  ^^^  Bank  of  Niagara  would  resume  its  business ;  and  I 

V.       ^    cannot  find,  in  this  case,  evidence  warranting  the  Court  in  say- 

\NLF"itM*KRs'  >"g>  ^^*^  ^he  respondents  knew, or  had  reason  to  believe,  when 
lUxK.        this  loan  was  eflected,  that  the  Bank  of  Niagara-  wns  insol- 

[  *  o  I  -2  J  vent,  because  it  had  refused  to  ♦redeem  its  bills  in  the  winter 
preceding,  or  because  their  negotiation  for  a  loan  had  failed. 
A  bank  may  be  quite  solvent,  notwithstanding  it  fails  to  re 
deem  its  bills.  This  we  know  to  have  happened  in  several  in- 
stances, where  the  ability  and  solvency  of  the  banks  have  been, 
afterwards,  fully  established.  A  man,  says  Dallas,  J.,  (5 
Taunt.  Rep,  518,)  may  be  in  difficulties,  and  not  stop  pay- 
ment ;  he  may  stop  payment,  and  not  be  insolvent,  and  he  may 
be  insolvent,  and  not  a  bankrupt. 

There  is  a  fact  in  the  case,  which  appears  to  me  to  be  a 
strong  manifestation  of  the  purity  of  this  loan.  I  have  already 
stated,  that  the  evidence  clearly  established  the  fact,  that  the 
respondents  had  security  from  the  Bank  of  Niagara,  for  the 
debt  due  to  them  from  that  bank.  They  had,  therefore,  no 
inducement,  whatever,  to  lend  the  bills  of  the  Niagara  bank, 
at  par,  when  they  were  under  par ;  or,  in  other  words,  the  re- 
spondents had  no  motive  to  defraud  G.  »S'.,by  inducing  him  to 
take  these  bills  at  their  nominal  value,  when  they  were  depre- 
ciated ;  for  if  any  thing  was  gained  on  the  one  hand,  or  lost  on 
the  other,  by  the  negotiation,  the  gain  would  not  accrue  to 
the  respondents. 

It  has  been  very  much  relied  on,  that  G.  S.  was  indebted 
to  the  respondents,  when  this  loan  was  etlected.  He  was  so ; 
but  it  does  not  appear,  that  he  was  pressed  for  the  debt,  or 
that  his  credit  was  impaired.  His  subsequent  insolvency,  soon 
after  this  transaction,  and  his  deep  defalcation,  for  aught  that 
appears,  was  unknown,  and  unexpected,  by  the  respondents. 

Judging  of  this  case  from  the  facts  before  us,  my  conclusion 
is,  that  the  loan  was  not  usurious ;  but,  on  the  contrary,  that 
the  transaction  was  fair  and  upright,  neither  contaminated  wifh 
usury,  nor  marked  with  oppression  or  fraud.  In  my  judg- 
ment, therefore,  the  decree  ought  to  be  affirmed. 

April  3.     This  being  the  opinion  of  the  rest  of  the  Court, 
(Huntington,  Senator,  dissenting,)  it  was,  thereupon,  Order- 
Ki),  Adjudged,  and  Dkcheed,  that  the  decree  of  the  Court  of 
Chancery  be,  in  all  things,  affirmed,  with  costs,  &c. 
428  Decree  of  affirmance. 
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IN  ERROR . 
ALBANY, 

*  Reuben  Skinner,  Appellant,  n^^^-nA^^ 

against  skikker 

Abraham  Dayton,  Reuben  Wheeler,  William  datton. 
Raymond,  Jun.,  Nathan  H.  Raymond,  and  the  Ex- 
ecutors OF  Abner  p.  Hitchcock,  deceased,  the 
Executors  of  Ira  Hall,  deceased,  and  Nathan 
DoANE,  John  White,  Randolph  Taylor,  and  Mar- 
vin White,  Respondents. 


APPEAL  from  the  Court  of  Chancery.     The  bill  filed  the     Onepartnei 

5i?th  of  September,  1816,  stated,  that  A,  Dayton,  li.  Wheeler,  ^i;  ,"^^^0^^^^^^^ 

/r.  Raymond,  Jun.,  Nathan  IL  Raymond,  A.  S.  Hitchcock,  cannot  execute 

Jra  Hall,  and  N,  Doane,  being  desirous  of  associating  them-  p  deed  or  writ- 
ing under  He;il, 
*o  ag  to  bind  the  others,  without  an  express  authority  for  ihnt  purpose  ;  and  if  he  does  jjo,  he 
inakc:»  himself  per^ionally  responsible.  I'ut  such  authority  may  be  by  parol,  and  if  shown,  or 
if  liie  other  partne>-s  or  a^ssociutes  have,  by  their  Buhsequcnt  iissent  or  acts,  ratified  tlie  coiitract, 
they  will  be  equally  responsible,  and  bound  to  contrihittCy  ratably,  to  any  dauiagcs  which  utuy 
be  recovered  at  hiw,  against  the  partner  who  executed  the  contract. 

5.  and  others  formed  an  association  for  manufacturing  cotton,  &c.,  and  executed  articles  of 
agreement,  as  to  the  organization  of  the  con^pany,  and  the  mode  of  managing  and  conducting  it:> 
business,  &c.  The  stock  of  the  compjiny  was  divided  into  twenty  shares,  and  the  i>ubi»criliers  to 
the  stock  elected  a  president,  and  two  of  their  menibers  as  director ,  a  treasvrrr,  &c.  S.  I.a\i>:g 
been  elected  president  of  the  company,  and  R.  and  IJ.  directors,  on  the  25lh  April,  1815,  they 
entered  into  a  contract  with  Jf'.,  T.  and  Ji'.,  who  had  subscribed  for  two  shares  of  the  stock,  to 
make  certain  machinery,  in  one  year,  at  a  certain  price,  to  be  paid  in  instalments,  which  coi.t>7>ct 
was  signed  and  sealed  by  S.  as  *'for  the  directors"  of  the  conipany.  On  the  Isl  {.('Jinitt  fol- 
lowing, R.  and  //.  as  directors,  ga\e  notice  to  If.,  T.  and  M'.,  thi'.t  the  company  c<ii.!d  i.ol  «:o  on, 
and  that  the  contract  w:is abandoned  j  and  U'.,  T.  and  IV.  thcreu|u>n,  (the  co\en!ii:ts  l.iii  g  ir.dc- 
pendcnt,)  brought  a  suit  at  law  against  ^.  on  the  covenant  to  recover  the  instuhnents  w  hich  fill  due 
before  the  1st  of  August :  though  the  machinery  had  not  been  completed  or  delivered.  .*'.  plead- 
ed in  bar,  that  he  executed  the  contract  in  behalf  of  thecon.pany  and  in  his  capacity  of  direitor 
and  agent  of  the  company,  and  not  otherwise  ;  and  the  Court,  on  demurrer,  g:ivc  judgn  ei  t  jignir.st 
S.  for  want  of  an  averment  in  his  plea  of  an  atUhority  from  the  conipany  to  execute  the  contract  : 
Held,  that  this  decision  was  not  conclusive  as  to  the  question  of  tite  {)eisonBl  responsibility  of  S. 
on  the  contract;  and  he  having,  aOerwards,  filed  a  bill  in  equity  against  IV.,  T.  nr.d  \V.,  and  the 
other  members  of  the  con!pany,  and  obtained  an  injunction  as  to  the  suit  at  law,  which  \m\^^  after* 
wards,  dissolved  by  the  Chancellor,  on  the  coming  in  of  the  answer,  on  the  ground  that  ^S.  w  as  in- 
dividually and  solely  responsible :  and  this  Court  having  reversed  that  decree,  directed  the  Court 
of  Chancery,  by  a  reference  to  a  master,  for  an  issue  at  law,  to  ascertain  the  damages,  if  any, 
which  W,,  T.  and  IV.  lutd  sustained  by  the  nonexecution  or  rescinding  of  the  contract,  and  the  da- 
mages 80  ascertained  to  be  levied  on  the  execution  at  law  :  Held,  that  this  decree  did  not  conclude 
S.  OS  to  the  fact  of  his  individual  and  sole  responsibility,  nor  as  to  his  right  to  call  on  the  other  mem- 
bers for  a  ratable  contribution  towards  satisfying  what  might  be  recovered  against  him,  on  thf 
contract. 

And  the  cause iiaving  been  afteiivards  put  at  issue  in  the  Court  of  Chancery,  apd  proofs  taken, 
it  was  held,  on  appeal,  that  W.,  T.  and  IV.  were  entitled  to  recover  damages  for  the  breach  of 
the  contract,  to  the  amount  of  their  actual  expenditures  and  losses,  as  far  as  they  had  proceeded  in 
the  fulfilment  of  it,  on  thy  1st  of  Jitif^uat,  1815  ;  that  S.  was  entitled  to  contribution  from  hi;;  as- 
sociates, who  had  by  their  as»*ent  and  acts  ratified  the  contract,  and  who  could  not,  under  any  articl<j 
of  the  association,  as  to  a  forfeiture  of  their  shares,  avoid  their  responsibility ;  that  the  injunction 
should  be  continued,  until  the  amount  of  such  contribution  was  ascertained  ;  and  that  the  deficiency 
only,  after  what  remained  of  the  clear  estate  of  the  company  had  been  applied  towards  the  pay* 
nient  of  H'.,  T.  and  IJ'.,  should  be  levied  under  the  judgment  at  law  against  £>. 
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IX ERROR,   selves  together,  for  the  purpose  of   nianuf:iciuriiig  coiion  yarn 
ALBANY,     and  cloth,  on  the  10th  of  April,  1815,  adopted  and  subscribed 

Febniaryjs22.  written  articles,  called  the  constitution,  declaring,  among  othei 

^''^i^^^^!^^  things,  the  name  of  the  association  *to  be  77ie  Granville  Cot- 

V.  ton  Manufacturing  Company ;  that  there  should  be  elected 

Datio^i      annually,  u  president ^  who  should  be,  ex  officio,  a  director, 

[*514]  and  not  less  than  two,  nor  more  than  four  directors ,  and  a 
treasurer.  That  the  president  should  have  power  to  call  a 
meeting  of  the  board  of  directors,  whenever  he  thought  pro- 
per, on  giving  three  days'  notice  ;  that  he  should  appoint  a  ge^ 
neral  agent,  whose  duty  it  should  be,  to  purchase  stock,  and 
vend  the  goods  of  the  company,  and,  under  the  particular  di- 
rection of  the  president  and  directors,  to  transact  all  business, 
Slc.,  and,  also,  to  appoint  a  clerk,  to  keep  the  accounts,  <&c. 
That  each  person  should,  at  the  time  of  subscribing  for  the 
stock,  pay,  on  each  share  subscribed,  ten  dollars,  and  from 
time  to  time,  and  at  all  times  thereafter,  pay  such  assess- 
ments as  should  be  made  by  the  president  and  directors, 
or  forfeit  such  share  or  shares,  with  all  previous  payments 
thereon,  &c.  That  the  stock  of  the  company  should  be  di- 
vided into  twenty  shares,  (fee.  The  shares  were  taken  by  the 
appellant,  and  the  persons  named  as  defendants  in  the  bill, 
and  White,  Taylor  and  White,  who  subscribed  two  shares. 
The  appellant  subscribed  four  shares,  and  was  elected  Presi- 
dent, ajid  IV.  R,,  Jun^  and  A,  P,  H.,  were  elected  Directors, 
N.  H.  R.,  Treasurer,  and  fV.  R.,  Jun.,  Clerk. 

That  on  the  25th  of  April,  1815,  an  agreement  was  entered 
into  between  White,  Taylor  and  White,  of  the  one  part,  and 
the  appellant,  as  agent  and  director  of  the  company,  of  the  other 
part,  under  the  hands  and  seals  of  the  parties.  By  this  agree- 
ment, W,,  T.  and  JV.,  promised,  and  engaged,  to  make  and 
deliver  at  the  factory,  to  be  erected  at  Granville,  of  the  best 
materials,  and  best  workmanship,  twelve  throssel  frames,  fly- 
wheels -to  contain  eighty-four  spindles  each,  with  iron  top-roll- 
ers and  dead  weights,  &c.,  with  all  the  necessary  apparatus  for 
complete  operation ;  six  frames  to  be  put  in  operation  in  the 
month  of  October,  following,  and  six  other  frames,  on  the  1st 
of  May,  1816.  And  the  plaintiff,  and  W.  R.,  Jun.,  and  A. 
P.  IL,  engaged,  in  behalf  of  the  company,  to  pay  W\,  T.  and 
W.,  15  dollars  for  each  spindle,  or  15,1:20  dollars,  viz:  900 
dollars  in  thirty-five  days,  and  500  dollars,  every  thirty  days 
thereafter,  until  the  machinery  should  be  in  full  operation,  at 

[*5I5]  vvhich  time,  the  sum  remaining  due,  ^should  be  paid,  &.c. 
This  agreement  was  executed  in  this  manner,  to  wit :  '*■  While, 
Taylor  and  White,  (L.  S.)  For  the  directors,  Reuben  Skinr- 
ner,  (L.  S.)" 

The  bill  further  stated,  that  the  constitution  of  the  com- 
pany was  made  known  to  W,,  T.  and  W.,  before  the  exe<:u- 
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lion  of  the  agreement,  and  they  agreed  to  subscribe  two  shares,  in  error 
upon    the  further   condition,   that  they  should  be    exempted     ALBANY 
from  any  assessment  which  had  been  made,  or  which  should  February,i823. 
be  made,  until    the   machinery   was   finished,  and   the   fac-  ^^^^"^^"^"'^^ 
tory  in  operation.     That   the  directors  raised  by  assessments,         'v.*^ 
about  1100  dollars;  and  on  the  27th  ApHl^  1815,  they  laid      Battok. 
another  assessment  on  the  eighteen  shares,  of  50  dollars  each. 
A.  D.,  /.  J/.,  and  R,  fV.,  paid  their  assessments,  amounting 
to  350  dollars :  but  all  the  other  stockholders  refused  to  pay, 
and  forfeited  their  shares,  with  the  previous  payments.     About     • 
the  27tli  of  May,  1815,  the  president  and  directors  gave  no- 
tice in  writing,  to  fV,,  T.  and  fV.,  or  one  of  them,  that  bv  rea- 
son of  the  forfeiture  of  these  shares,  the  company  could  not 
go  on.  with  their  factory,  and  the  contract  made  with  them 
could  not  be  performed.     That  N.  H.  /?.,  who  delivered  the 
notice,  was  answered  by  fV.,  T.  and  fV.,  or  one  of  them,  that 
they  had  made  no  contracts  for  the  machinery,  but  had  done 
something  towards  making  the  frames.    The  bill  further  stated, 
that  abouJt  1536  dollars  had  been  raised  by  assessments,  of  which 
sum,  about  1,100  dollars  had  been  applied  to  pay  for  land  pur- 
chased :  that  the  appellant  was  sued  by  Clark  and  Savage, 
for  stone,  for  the  building,  and  that  the  suit  was  then  pending: 
that  300  dollars  had  been  paid  to  C.  and  & ;  and  that  the  ap- 
pellant had  advanced  out  of  his   private  funds,  217  dollars 
and  94  cents :  that   fV.,  T.  and   W.,  had  not  performed  any 
j>art  of  their  contract,  and  were  insolvent :  that  T,  had  ab- 
sconded, and  M.  W,,  another  of  the  firm,  was  imprisoned  for 
debt,  and  the  partnership  between  them  dissolved  :    that   in 
August,  1815,   W,,  7'.  and  /f^.,  sued  the  appellant  in  the  Su- 
preme Court,  for  a  breach  of  the  contract  above-mentioned, 
and,  in  their  declaration,  alleged  the  nonpayment  of  900  dol- 
lars, which  was  payable  thirty-five  days  after  the  date  of  the    ^ 
agreement,  500  dollars,  payable  on  the  29lh  of  June,  and  500 
dollars  payable  on  the  29th  J«ly  following :  *that  the  appel-       [*516] 
lant,  in  his  plea,  alleged,  that  he  executed  the  agreement,  as 
director  and  agent  for  the  company,  and  in  no  other  capacity  ; 
and  that  on  a  demurrer  to  this  plea,  the  Supreme  Court  gave 
judgment  against  the  appellant,  in  August,  1816  :*  that  notice      *  13  Johm, 
of  this  suit  was  given,  on  the  25th  August,  1815,  to  the  other  Rep.  807. 
partners,  who. did  not  interfere  in  the  defence  of   it.     The 
bill  prayed  for  a  discovery,  and  an  injunction,  to  stay  the  suit 
at  law,  and  that  the  other  members  of  the  company  might  be 
decreed  to  pay  the  appellant  the  217  dollars  and  94  cents,  and 
such  other  sums  as  he  may  be  obliged  to  pay  ;  and  that  the 
agreement  with   W,^  T.  and    V/,,  might  be  delivered  up  and 
cancelled,  and  for  general  relief. 

On  the  26th  of  January,  1817,  Marvin  Hldte  filed  his  se- 
parate answer;  stating  that  Bandvlph  Taylor,  John  White, 
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L\  ERROR,  and  himself,  were  partners  in  the  business  of  making  machinery 
"albany,     for  cotton  manufactures.     He  admitted,  that  he  signed,  in  be 
Fehruary,i822.  ^^If  of  the  firm,  the  agreement  stated  in  the  bill ;  he  denied 
^"s^^^^^^i^^  that  he  agreed,  or  expected,  to  look  to  the  members  of  the  as- 
V.  sociation  for  tlie  performance  of  it,  on  their  part ;  but  relied 

Dayton,  wholly  on  the  liability  and  responsibility  of  the  appellant,  for 
the  fulfilment  of  the  contract.  He  admitted,  that  in  Matfy 
1815,  N.  11.  R.  delivered  him  a  letter  from  tlie  appellant  and 
the  two  directors,  stating  that  several  shares  had  become  for- 
feited, and  that  the  remaining  stockholders  would  be  obliged  to 
abandon  the  business,  unless  some  alteration  was  made  in  the 
contract ;  and  that  N.  IL  R.  was  authorized  to  agree  to  such 
alteration  ;  but  he  denied  that  the  letter  contained  anv  notice 
that  the  company  would  nor  go  on,  or  that  the  contract  made 
with  the  appellant  would  not  be  performed.  He  also  denied, 
that  he  told  N.  IL  i?.,  that  they,  fV.,  T.  and  fV.,  had  made  no 
contracts  for  machinery,  itc,  but  the  contrary  :  that  no  propo- 
sals as  to  allcrations  were,  afterwards,  made  by  the  appellant, 
or  any  other  person  :  that  immediately  after  the  contract,  he 
commenced  the  work  on  the  machinery,  and  continued  the 
work  until  the  1st  of  August  following,  when  he  received  a 
letter  from  the  appellant,  dated  July  ii4th,  which  convinced 
him  that  the  appellant  did  not  mean  to  perform  the  contract : 
[  ^5'  /]  that  this  letter  was  the  first  *notice  JV.,  T.  and  IV.  had  of  the 
intention  of  tlie  company  not  to  go  on,  and  which  he  consider- 
ed as  amounting  to  a  notice  of  the  abandonment  of  the  con- 
tract, and  a  refusal  to  perform  it.  That  the  wages  of  the 
workmen  employed  on  the  machinery,  at  that  time,  amounted 
to  2.377  dollars  and  34  cents,  and  the  cost  of  the  materials 
purchasfcd,  to  ^&Z  dollars  and  (56  cents.  That  when  the  letter 
was  received  in  August,  Jl\,  7'.  and  tf'.,  were  solvent,  and  in 
good  credit,  and  would  have  executed  the  contract,  if  the  ap- 
pellant had  performed  on  his  part ;  and  that  their  subsequent 
insolvency  was  produced  by  the  losses  sustained  in  consequence 
of  the  failure  of  the  appellant  to  perform  the  contract  on  his 
part.  That  the  work  and  materials  finished,  at  tlie  expense  of 
3,300  dollars,  had  become  useless,  and  were  not  worth  400 
dollars,  <fcc. 

On  the  '28th  of  June,  1817,  John  J f  kite  filed  his  separate 
answer,  which  agreed,  substantially,  with  that  of  J}/.  IV. 

Dayton,  IVhceler,  IV.  Raymond,  N.  U.  Raymond,  A,  P. 
Hitchcock,  and  A,  Doane,  filed  their  joint  and  several  answer, 
on  the  13th  of  January,  1817.  They  all  denied  that  the  con- 
tract with  //*.,  T.  and  W.  was  made  with  their  approbation  or 
consent,  l)ut,  on  the  contrary,  they  had  frequently  expressed 
their  disapprobation  of  it;  and  they  denied  that  tlie  appellant 
had  any  authority  to  make  the  contract  in  behalf  of  the  compa- 
ny, or  tluit  he  was  the  agent  of  the  company,  by  any  appoint- 
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ment  as  such.     They  all  stated,  that  the  company  was  indebt-  in  error, 
ed  to  them  for  advances  out  of  their  individual  funds,   the     albany 
amount  of  which  advances  was  stated  by  them  respectively.        Fcbruar>,ib42. 

On  the  comin/oc  in  of  the  answers,  a  motion  was  made  to  dis-  ^^^T""^"^^^'^ 
solve  the  injunction,  which  had  issued ;  and  the  Chancellor,  v. 

after  argument,  on  the  28th  of  August y  1817,  ordered  the  in-  i^-^vros. 
junction  to  be  dissolved.  {Vide  2  Johns.  Ch.  Rep.  p.  526.) 
The  plaintiff  appealed  from  this  order,  and  the  Court  for  the 
Correction  of  Errors,  in  March,  1819,  reversed  the  decretal  or- 
der, (vide  17  Johns.  Rep.  357 — 373,)  and  decreed,  "  that  the 
injunction  be  continued  until  the  hearing,  on  the  appellant's 
confessing  judgment  in  the  suit  at  law,  with  leave  to  the  re- 
spondents to  enter  up  the  same  i  and  that  proceedings  be  had 
in  the  Court  of  Chancery,  ^either  by  a  reference  to  a  Master,  [  *  51  ?  ] 
or  an  issue  at  law,  to  ascertain  the  damages,  if  any,  sustained 
by  the  respondents  by  the  nonexecution  or  rescinding  of  the 
contract,  on  the  part  of  the  appellant,  and  that  the  respondents 
levy  those  damages  only  on  the  execution ;  and  that  the  record 
be  remitted,"  (Slc. 

Abner  F.  Hitchcock,  afterwards,  died,  and  the  suit  was 
duly  revived  against  Anna  Hitchcock,  executrix,  and  Phineas 
Hitchcock,  executor,  &c.  And  L'a  Hall,  having  died  on  the 
18th  of  September,  1816,  Rebecca  Hall,  his  executrix,  John 
C.  Parker,  Clark  Northrup,  and  Isaac  Hollister,  his  execu- 
tors, were  also  made  parties  to  the  suit,  and  filed  their  answers 
on  the  14th  of  May,  1818.  They  stated,  that  their  testator, 
and  they,  as  his  executors,  had  paid  above  1900  dollars,  on  ac- 
count of  the  company. 

General  replications  were  filed,  and  witnesses  examined,  by 
botli  parties,  and  various  exhibits  proved. 

Several  witnesses  testified,  that  they  heard  Hall,  Hitchcock, 
N.  H,  Raymond,  A.  Dayton,  and  IV.  Raymond,  Jun.,  express 
their  disapprobation  of  the  contract  the  day  on  which  it  was 
made  ;  and  that  they  heard  the  appellant  say,  on  that  day,  that 
he  "  had  made  a  good  day's  work,  and  run  the  company  in 
debt  15,000  dollars ;"  or,  as  two  of  the  witnesses  testified, 
^*  that  he  had  run  the  company  in  debt,  that  day,  to  the  amount 
of  15,000  dollars,  and  that  he  did  not  know  how  the  company 
would  like  it ;"  and  that  N.  H.  Raymond  immediately  express- 
ed his  surprise  and  disapprobation.  One  of  the  witnesses 
stated,  that  there  was  an  understanding  between  the  company 
and  fV.,  T.  and  W.,  that  the  latter  should  give  in  their  prop4)- 
sals,  and  allow  the  company  ten  days  to  consider  of  them  ;  but 
the  appellant  concluded  the  contract  on  the  same  day  it  was 
made.  One  witness  stated,  that  he  was  present  when  the  con- 
tract was  read  in  the  presence  of  Ira  Hall,  before  its  execu- 
tion, and  he  made  no  objection  to  it;  and  that  he  heard  IV. 
Raymond,  Jun.  tell  the  appellant,  before  the  contract  was  exe 
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/.Y  ERROR,  cuted,  as  he  was  going  out,  being  in  a  hurry,  that  he  shctiid  be 
ALBANY,    satisfied  with  any  contract  the  appellant  should  make.     It  was 

Kebruao^i822.  proved,  by  an  exhibit  in  the  cause,  that  fV,  Raymond,  Jun. 
had  confessed,  that  he  had  used  language  from  which  the  *ap- 
V.  pellant  had  reason  to  believe,  that  he  had  his  approbation  and 

PATToir.      consent  to  make  the  contract ;  for  he  said  to  him,  that  after 

[  ^  519  J  advising  with  Hiichcock  and  HaU,  he  must  do  as  well  as  he 
could,  and  that  he,  JR.,  would  be  satisfied.  One  of  the  wit- 
nesses deposed,  that  he  heard  Hitchcock  say,  that  an  assess^ 
ment  of  60  dollars  on  eighteen  shares  had  been  laid  by  the 
directors,  and  that  50  dollars  of  the  assessment  was  to  meet 
the  first  instalment  of  the  contract  with  fF.,  T.  and  fV. 

The  cause  was  brought  to  a  hearing  on  the  pleadings  and 
proofs,  in  April,  1821,  and  on  the  9th  August  following,  the 
Chancellor  pronounced  the  following  decretal  orders  : 

'^  This  cause  having  been  brought  to  a  hearing  upon  the 
pleadings  and  proofs,  and  the  same  having  been  argued  by  Mr. 
John  V.  Henry,  of  counsel  on  behalf  of  the  complainant,  and 
by  Mr.  Buel  and  Mr.  Abraham  Van  Vechten,  of  counsel  on 
behalf  of  the  defendants,  John  White,  Randolph  Taylor,  and 
Marvin  White,  due  deliberation  being  thereupon  had,  it  is  or- 
dered, adjudged,  and  decreed,  and  his  Honor  the  Chancellor, 
by  the  authority  of  this  Court,  doth  order,  adjudge,  and  decree, 
that  this  cause,  as  between  the  complainant  and  the  defend- 
ants, John  White,  Randolph  Taylor,  and  Mai'vin  White]  be 
referred  to  one  of  the  Masters  of  this  Court,  residing  in  either 
of  the  counties  of  Albany,  Rensselaer,  or  Washington,  to  be 
agreed  on  by  and  between  the  said  counsel  for  these  parties, 
or  to  be  designated  by  the  Chancellor,  if  they  cannot  agree ; 
and  that  it  shall  be  the  duty  of  such  master  to  ascertain  and 
report  the  damages  sustained  by  those  three  defendants,  by 
reason  of  the  noncxecution  and  abandonment,  on  the  part  of 
the  complainant,  of  the  covenant  and  agreement  by  and  be- 
tween them  and  the  complainant,  made  the  twenty-fifth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifteen,  and  in  the  pleadings  set  forth  or  mentioned  ;  and 
that  the  said  Master,  with  a  view  the  more  precisely  to  ascertain 
such  damages,  take,  state,  and  report,  the  amount  due  to  the 
said  three  defendants,  for  the  work  done  and  materials  furnish- 
ed, and  for  all  other  expenses  by  them  actually  and  bona  fide 
incurred,  pursuant  to  the  said  covenant  and  agreement,  prior  to 
the  first  day  of  August,  in  the  year  aforesaid,  when  the  further 

[  *  520  J  execution  of  the  said  agreement  was  abandoned,  *by  n^ason  of 
notice  of  the  inability  or  refusal  of  the  complainant  to  fulfil  it ; 
and  also  to  ascertain  and  report,  in  addition  thereto,  the  amount 
of  the  actual  loss  and  injury,  if  any,  which  the  said  three  de- 
fendants may  have  sustained,  by  reason  of  the  said  inabiUty  or 
refusal,  and  consequent  abandonment  of  the  said  contract,  on 
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the  said  first  dhy  of  August ;  and  that  the  report  of  the  Master   IN  error, 
be  founded  on  the  pleadings,  exhibits,  and  proofs  taken  in  chief  '  albany 
in  this  cause,  and  on  such  other  evidence  as  either  party  may  February, 1 822. 
furnish,  under  the  directions  of  the  said  Master  ;  and  that  the  ^^^^^'^^^^' 
said  Master  report  thereon,  with  all  convenient  speed,  and  that  v. 

the  question  of  costs,  and  all  further  questions,  be  reserved,      Davtow 
until  the  coming  in  of  the  report." 

"  This  cause  having  been  brought  to  a  hearing  upon  the 
pleadings  and  proofs,  and  the  same  having  been  argued  by  Mr. 
John  V.  Henry,  of  counsel  on  behalf  of  the  complainant,  and 
by  Mr.  Zebulon  R.  Shepherd,  of  counsel  on  behalf  of  all  de- 
fendants, except  the  three  last  persons  named,  and  due  delibe 
ration  being  thereupon  had,  it  is  declared,  that  the  said  defend- 
ants are  not  bound  to  contribute  to  the  damages  which  may 
be  assessed  and  levied  by,  and  on  behalf  of,  the  defendants, 
John  Jfliitey  Randolph  Taylor,  and  Marvin  Hhite,  against 
the  complainant,  upon  the  contract  of  the  twenty-fifth  day  of 
April,  in  the^ear  one  thousand  eight  hundred  and  fifteen,  in  the 
pleadings  mentioned,  in  as  much  as  the  complainant  was  not 
authorized  by  these  defendants,  nor  by  the  directors  of  the 
Ciranville  Cotton  Manufacturing  Company,  to  make  the 
same  ;  and  in  as  nduch  as  none  of  the  members  of  the  said  com- 
pany, under  the  constitution  of  the  said  company,  could  legally 
be  bound,  without  their  presence  and  specific  engagement,  be- 
yond the  capital  and  funds  belonging  to  them,  and  actually  as- 
sessed and  paid,  in  under  such  assessments ;  and  in  as  much  as 
the  members  of  the  said  company,  by  the  terms  of  the  associa- , 
tion,  had  a  right,  at  all  times,  to  withdraw  themselves  from  any 
responsibility  as  members,  by  refusing  to  pay  their  assessment, 
and  submitting  to  forfeit  their  shares  and  all  previous  payments 
made  thereon ;  but  in  as  much  as  the  said  defendants,  by  their 
said  counsel,  submitted  to  account  to  and  with  the  complainant, 
in  respect  to  the  lands  purchased  by  and  on  behalf  of  said 
company,  and  in  respect  *to  the  expense  actually  incurred  in  [  *  521  ] 
and  towards  the  erection  of  the  building  erected  thereon,  for 
the  use  of  the  said  company,  it  is  thereupon  ordered,  adjudged, 
and  decreed,  and  his  Honor  the  Chancellor,  by  the  authority 
of  this  Court,  doth  order,  adjudge,  and  decree,  that  it  be  refer- 
red to  any  one  of  the  Masters  of  this  Court,  residin^in  the 
county  of  IVashington,  to  take  and  state  an  account  by  and 
between  the  complainant  and  the  said  defendants,  in  respect 
to  the  purchase  of  the  land,  and  the  contracts  and  expenses 
made  and  incurred  in  respect  to  the  erection  of  the  building 
aforesaid,  and  in  respect  to  the  appropriation  of  the  funds  ac- 
tually paid  in  by  either  of  the  parties,  on  any  or  all  of  the  as- 
sessments made  by  the  directors  of  the  said  company ;  and 
that  the  pleadings  and  proofs  taken  in  this  cause  be  evidence 
before  the  Master  on  such  accounting,  and  that  the  Master  be 
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IN  ERROR,  at  libertj  to  examine  the  parties,  or  either  of  them,  on  oath, 
ALBANY      touching  the  premises,  and  to  call  for  books,  vouchers,  and  pa- 
February,  1822.  pers,  in  relation  thereto,  and  that  he  report  with  all  convenient 
^  speed ;  and  that  the  question  of  costs,  as  bet,ween  the  coni- 

v^""^      plainant  and  the  said  defendants,  and  all  other  questions,  be 
DAYT05.      reserved  until  the  coming  in  of  the  said  report." 
An  appeal  was  entered  from  these  orders. 

The  Chancellor  assigned  his  reasons  for  the  decretal  orders 
made  by  him,  for  which  see  5  Johns.  Ch,  Rep.  pp.  359.  365. 

Henry,  for  the  appellant,  contended,  1 .  That  the  contract 
of  the  25th  oi  April,  1815,  contained  the  express  declaration, 
that  it  was  made  between  W.,  T,  and  W.,  of  the  one  part,  and 
the  appellant  and  W.  R.  and  H.  P.  if.,  as  directors  of  the 
Granville  Cotton  Manufacturing  Company,  of  the  other  part, 
with  perfect  knowledge,  at  the  time,  by  JV.,  T.  and  JV.,  who 
subscribed  the  contract,  of  the  constitution  of  the  compauv. 
and  of  the  character  in  which  he  acted  ;  and  the  contract  hav- 
ing been  executed  by  the  appellant,  not  in  his  own  name,  but 
"  for  the  directors,"  by  their  authority  and  deliberate  ratifica- 
tion, the  appellant  was  not  personally  bound.  ^  As  the  case  now 
presents  itself  on  the  pleadings  and  proofs,  the  authority  of 
[*522  ]  the  company  to  the  appellant,  *to  execute  tlie  contract,  is  fully 
shown.  It  steers  clear,  therefore,  of  the  decision  of  the  Su- 
preme Court,  (13  Johns.  Rep.  307,)  on  the  demurrer  to  tht 
plea  in  the  action  of  covenant  brought  by  /K,  T.  and  1l\  against 
the  appellant.  That  Court  gave  judgment  against  the  appel- 
lant on  the  ground  merely  of  a  want  of  averment  in  the  plea, 
that  he  executed  the  contract  hy  authority  of  the  company. 
The  appellant,  after  that  decision,  filed  his  bill  in  the  Court  of 
Chancery ;  and  IV.,  T.  and  W.,  in  their  answer,  do  not  deny  the 
authority  of  the  appellant  to  execute  the  contract  in  behalf  of 
the  company.  M.  W.  says,  merely,  that  he  did  not  agree  or 
expect  to  look  to  the  members  of  the  association,  for  the  per- 
formance of  the  contract,  but  relied  wholly  on  the  responsibili- 
ty and  liability  of  the  appellant ;  and  J.  JV.  is  silent  on  the 
point.  /.  Hall  was  present  when  the  contr(^ct  was  made ;  and 
fV.  R.,  Jun.,  another  director,  says  the  appellant  consulted  him 
about  the  contract,  and  he  told  him  to  do  as  well  as  he  could, 
after  consulting  A.  P.  H.  and  J.  Hall.  Again  ;  an  assessment 
was  laid,  at  a  meeting  of  the  directors,  on  each  share,  for  the 
very  purpose  of  paying  the  first  instalment  of  this  contract ; 
and  tV.  R.,  Jun.  and  A.  P.  H.  signed  the  notice  sent  to  //'., 
T,  and  fV.,  dated  May  20,  1815,  informing  them  that  the  com- 
pany, in  consequence  of  the  shares  forfeited,  would  be  obliged 
to  abandon  the  contract,  unless  some  alteration  of  it  was 
made.  Here,  then,  was  an  express  ratification  of  the  contract 
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by  Uie  two  directors,  A.  P.  H.  and    W.   R,,  Jun. ;   and  the  in  error, 
ujavim  is,  omnia  ratahibUio  retrotrahiiur,  et  mandato  aqui-     albany 
paraittr,     (18   Vin.  Ahr.  155.  158.  pi.  1.     Co.  Litt,  245.  b.  February,i82i 
2  Mass,  Rep.  106.  7  Cranch,  299.    Randall  v.  Fan  Vechten,  "^"^'^^"'^"^'^ 
a?irc,  60 — 64.^  v. 

It  is  true,  tnat*one  partner  cannot,  by  virtue  of  his  general  i^^yToii. 
authority,  bind  his  copartner  by  deed;  but  if  his  copartner 
afterwards  ratifies  the  act,  it  will  bind  him,  for  such  ratification 
is  equivalent  to  an  original  authority.  {Harisony.  Rushforth, 
I  Term  Rep.  207.  2  Caines^  Rep,  204.)  Where  one  executes 
1  deed  for  another,  his  principal  must  be  named  in  the  bddy 
of  tho  deed.  (9  Co.  76.  b.  2  Easty  142.)  One  seal  is  suffi- 
cient for  all  the  partners,  if  the  rest  assent,  even  by  parol ;  as 
where  one  partner  in  the  presence  of  the  other,  with  his  assent, 
executed  i;  bill  of  sale,  which  *was  sealed  with  one  seal,  for  [*523] 
niins-elf  and  his  copartner,  that  was  held  sufficient  to  bind 
hoth.  {Ballw  Dunstei'ville,  4  Term  Rep.  313.)  The  distinc- 
tion is,  whether  the  party  has  or  has  not  authority  from  his 
principal  or  copartner.  (I  Chitty  PL  21.  3  P.  Wms.  278, 
279.    5  East,  148.    1  Fonhl.  Eq.  287.  b.  I.e.  4.  s.  18.) 

In  Randall  v.  Van  Vechten  and  others,  (ante,  p.  60,)  where 
the  defendants  entered  into  a  contract  in  behalf  of  the  corpo- 
ration of  Albany,  and  affixed  their  individual  seals,  and  the 
corporation,  by  a  subsequent  resolution,  approved  of  the  con- 
tract, the  Supreme  Court  held  that  this  implied  ratification  was 
sufficient  to  render  the  corporation  liable,  and  that  the  defend- 
ants were  not  personally  responsible.  From  the  constitution 
of  the  coin[)any,  or  their  articles  of  association,  the  appoint- 
ment of  directors  necessarily  gave  them  power  to  do  every  act 
within  the  object  and  scope  of  the  association.  To  make  a 
contract  for  the  purpose  of  procuring  machinery,  was  clearly 
within  the  power  of  the  directors. 

2.  This  was  not  a  corporation,  but  a  mere  voluntary  asso- 
ciation of  individuals,  and  the  law  of  partnership  applies.  If, 
tfien,  there  is  a  personal  obligation  on  the  appellant,  it  is  not 
an  individual  one  ;  but  his  codirectors,  JV.  /?.,  Jun.  and  A. 
P  II. ,  are,  by  their  unequivocal  ratification  of  the  contract, 
equally  bound  with  him  ;  and  so  are  all  those  who  were  part- 
ners  at  the  date  of  the  contract. 

3.  The  judgment  of  the  Supreme  Court  on  the  demurrer  to 
the  plea,  in  ilie  action  of  covenant  brought  by  fF,,  T.  and  W. 
igainst  the  appellant,  is  not  conclusive,  as  res  judicata;  (1.) 
Because,  ^)efore  a  trial  or  judgment  in  that  Court,  the  suit  in 
Chancery  was  commenced,  and  all  proceedings  at  law  enjoined 
to  be  ptopped,  and  the  injunction  has  been  confirmed  by  this 
Court :  (2.)  Because  there  was  no  averment  in  the  plea  m  bar, 
in  that  case,  that  the  appellant  had  authority  to  execute  the 
contract  for  the  directors ;  and  the  decision  of  the  Supreme 
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IN  ERROR.  Court  was  expressly  on  the  ground  of  that  omission :  ^3.)  Be- 
ALBANY     cause  the    pleadings  and   proofs  in  the   Court  of  Chancery^ 

February,! 822.  brought  here  on  this  appeal,  place  the  case  on  totally  distinct 

^"•^r^^^^^^^  grounds  from  those  at  law,  by  the  averment  and  proof  of  au- 
v.*  thority  in  the  appellant  to  contract  for  the  directors. 

Daytun.  #4.  Nor  are  we  concluded  by  the  decree  of  this  Court,  (17 

f  *5241  Johns.  Rep.  357.  372,)  reversing  the  order  of  the  Chancellor 
^  for  dissolving  the  injunction,  and  continuing  it  until  hearing. 
That  decree  did  not  establish  the  individual  responsibility  of 
the  appellant,  or  the  right  of  fV.,  T.  and  IV.  to  recover  com- 
pensation or  damages,  or  the  measure  of  damages.  For  it  was 
founded  altogether  on  the  anstvers  of  fV.;  T.  and  W.,  which, 
relative  to  the  subject  of  the  appeal,  as  far  as  they  denied  the 
equity  of  the  bill,  were  to  be  taken  to  be  true ;  but  the  appel- 
lant was  left  at  perfect  liberty  to  disprove  the  answers,  and 
establish  his  case,  so  as  to  entitle  him  to  the  relief  sought  by 
the  bill.  The  condition  annexed  by  this  Court,  upon  which 
the  injunction  was  to  be  continued,  of  confessing  a  judgment 
in  the  suit  at  law,  was  an  exercise  of  discretion,  in  order  to 
prevent  any  loss  to  W.^  T.  and  JV.  from  a  suspension  of  the 
proceedings,  if  damages  should^  not  because  they  must,  be 
recovered. 

5.  By  the  order,  the  appellant  is  made  answerable  for  the 
machinery:  But  IV. ^  T.  and  fV.^ire  not  entitled  to  any  com- 
pensation for  the  machinery  alleged  to  have  been  made  by 
thtMTi,  about  the  1st  of  August,  1815,  wlTtn  they  chose  to  stop 
all  further  work  under  the  contract ;  because,  such  machinery 
was  never  delivered,  nor  even  tendered,  but  was  suffered  to 
be  sold  under  an  execution  against  them,  for  130  dollars,  so 
that  they  were  incapable  of  delivering  it :  and  without  a  deli- 
very of  the  machinery,  upon  the  clearest  principles  of  natural 
justice,  the  price  of  it  cannot  be  demanded. 

6.  The  nonpayment  of  the  instalments,  according  to  the 
contract,  did  not  arise  from  any  fraud  in  the  appellant ;  but,  as 
regards  him,  from  an  inevitable  failure  of  the  funds  to  arise 
from  the  assessment,  and  which  alone  could  have  been  con- 
templated as  the  source  of  payment  by  IV.,  T.  aqd  fV.,  who 
were  not  only  parties  to  the  articles  of  association,  but  so  per- 
fectly acquainted  with  the  contents  of  those  articles,  as  to  have 
stipulated  not  to  be  liable  for  any  assessments  upon  themselves, 
until  the  machinery  should  be  furnished,  and  the  factory  in 
operation.  But  they,  notwithstanding,  by  their  own  statement, 
chose  to  go  on  with  the  work,  though  they  had  received  a  formal 

I  *  5^25  ]  notice  from  the  directors  *in  the  next  i^onth  after  the  execu- 
tion of  the  contract,  that  the  source  of  the  funds  was  cut  otf ; 
and  they  are  not  entitled  to  profits  upon  work  undone.  . 
.  7.  But  as  the  contract  was  made  with  the  directors,  not  in 
their  individual,  but  in  their  representative  character,  as  direc- 
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lors  of  the  company,  of  which  W.,  T.  and  fV.  were,  bjr  sub-  i^ error, 
scription  to  the  articles  of  association,  partners,  and  knowing,     Albany, 
therefore,  its  provisions  when  the  contract  ^as  made,  if  fV.,  T.  Fcbruary,i8fe. 
and  /r,  are  entitled  to  any  compensation  in  damages,  it  mast  ^"^^^J^JJiJ^ 
be  from  the  partners  constituting  the  company,  according  to  v- 

the  legal  sense  of  the  constitution,  or  articles  of  association.  ^^^^^ok 
And  if,  according  to  the  legal  sense  of  the  articles,  the  directors 
wrere  not  empowered  to  make  contracts  beyond  tho  funds  actu- 
ally raised  by  assessment,  and  the  responsibility  of  each  part- 
ner totally  ceased,  by  his  omission  to  pay  the  assessments,  and 
the  consequent  forfeiture  of  his  shares  and  previous  payments, 
then,  fF.,  T:  and  JF.,  as  actual  partners  bound  by  the  terms  of 
the  association,  ought  not  to  have  any  remedy,  except  against 
the  funds  raised  by  assessment. 

8.  But  if  the  directors  had  power  to  contract  for  making  the 
machinery,  without  reference  to  the  funds  actually  raised  by  as- 
sessment, and  in  antici|:ialion  thereof,  then  none  of  the  persons 
who  were  partners  at  the  date  of  the  contract  can  be  suffered, 
without  a  breach  of  good  faith,  to  exempt  themselves,  by  non- 
payment of  the  assessments  and  forfeiture,  from  responsibility 
and  a  ratable  contribution  to  whatever  fF.,  T.  and  7F.  may  be 
entitled  to  receive  for  compensation  or  damages. 

9.  If  the  appellant  was  individually  and  solely  bound  to  7F., 
T.  and  /F,  it  might  be  right,  when  delay  would  be  the  neces- 
sary result,  not  to  push  their  recovery  until  a  contribution 
should  be  settled  and  enforced  between  the  appellant  and  those 
liable  to  bear  the  burden  with  him;  but,  as  the  appellant  is  not 
individually  and  solely  bound,  it  would  be  as  subversive  of  jus- 
tice, and  might  prove  as  ruinous,  to  permit  W.,  2\  and  JP.  to  ^ 
oblige  the  appellant  to  pay  the  whole,  as  it  would  be  to  suffer 

a  judgment  creditor  to  levy  the  entire  debt  from  one  of  many 
respondents  or  terre-tenants,  or  a  mortgagee  to  enforce  his  mort- 
gage, by  a  sale  of  part  of  the  *mortgaged  premises  in  the  [  *  526  J 
hands  of  one  only  of  many  purchasers  ;  and  the  Chancellor,  in 
Stevens  v.  Cooper,  and  Cheesebrovgh  v.  Millard,  (I  Johns. 
Ch.  licp.  425.  409,)  has  established  the  great  principle  of  con- 
tribution in  such  cases  ;  and  that  the  party  will  be  stayed  until 
such  contribution  is  settled.  (3  Co.  14.  3  P.  Hm«.  98,  99.) 

10.  The  appellant  is,  at  least,  entitled  to  the  aid  of  the  ac- 
knowledged partnership  property,  consisting  of  water  privileges, 
lands,  and  buildings  of  great  value,  as  far  as  the  same  will  go, 
for  his  indemnification,  of  all  which,  however,  he  is  deprived 
by  the  decree  of  the  Court  of  Chancery .- 

Buel,  for  the  respondent^,  TV»,  T.  and  JV.,  contended,  1. 
That  the  appellant  was  personally  and  individually  bound  by 
the  contract  set  forth  in  the  bill ;  and  that  this  was  the  legal 
construction  of  the  contract,  as  determined  bi    the  Supreme 
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ly  ERROR.  Court,  on  the  demurrer,  by  the  Court  of  Chancery,  on  the  mo 

^LB4NV      t»<>n  to  dissolve  the  injunction,  and  by  this  Court,  on  the  formei 

Fehrua;y,i82i  appeal.     (13  Johns,  Rep.  307.    2  Johns.  Ch.  Rep.  535.     17 

^^"^[^^JJ^^^J^  Johns.  Rep.  366.)     ITie  rule  for  the  construction  of  contracts 

V.'  is  the  same  at  law  as  in  equity.     It  is,  then,  res  judicata. 

Dattow.      •pijg  decision  cannot  be  avoided,  in  this  side-way.     {Phillips' 

Ev.  2*23.  234.)     The  appellant  had  leave  to  amend  his  plea, 

and  might  have  done  so,  by  inserting  the  necessary  averment 

of  his  authority  to  make  the  contract  for  the  company.     It 

was  not  necessary  to  file  this  bill.     He  might  have  filed  a  bill 

of  discovery,  if  he  wanted  the  aid  of  a  Court  of  Chancery,  in 

his  defence  at  law.     But  he  has  chosen  to  take  a  different 

course,  and  has  thus  concluded  himself.     A  Court  of  Chancery 

will  not  relieve  a  party  against  a  judgment  at  law,  when  he 

might  have  made  his  defence  at  law.     (1  Johns,  Ch.  Rep.  98. 

14  Johns.  Rep.  77.) 

2.  There  is  no  averment  in  the  bill  that  the  appellant  had  au- 
thority to  execute  tliis  contract  for  the  company.  •  (12  Johns. 
Cos.  355.  6  Johns.  Rep.  543.)  His  proofs,  therefore,  of  the 
fact,  if  there  were  any,  would  not  be  admissible.  But  (he 
proofs  given  cannot  alter  the  construction  of  the  contract ;  for 
they  amount  to  no  more  than  what  appears  on  the  face  of  it. 

3.  The  respondents  relied  on  the  contract,  and  the  execution 
[  *527  ]  *of  it  by  the  appellant,  and  opinions,  suppositions,  or  interpre- 
tations of  witnesses,  as  to  his  personal  responsibility,  cannot 
alter  its  legal  construction  and  effect.  [  Spencer,  Ch.  J. 
What  difference  can  it  make  to  your  clients,  whether  the  ap- 
pellant alone  pays  the  damages,  or  other  persons  are  compelled 
to  contribute  ?J 

We  ought  to  be  dismissed  from  this  controversy,  and  receive 
our  money  from  the  person  against  whom  we  have  a  judgment 
at  law,  and  not  be  delayed,  or  turned  round  to  another  suit. 

Wliere  an  authority  is  given,  it  must  be  strictly  pursued. 
(I  Johns.  Cas.  344.  1  Str.  584.  4  Johns.  Rep.  402.  2  Str. 
1051.  2  Burr.  753.  5  Burr.  2682.  Bac.  Abr.  tit.  Corpo- 
ration  (E.  8.)  A  person  must  show  his  authority,  or  be  per- 
sonally bound.     (9  Johns.  Rep.  334.     3  P.  fl^ms.  279.) 

4.  The  decree  of  the  Chancellor,  so  far  as  relates  to  tlie 
questions  litigated  between  the  appellant  and  fF.,  T.  and  H^., 
is  in  exact  conformity  to  the  directions  given  by  this  Court  on 
the  former  appeal ;  and  their  right  to  recover  the  damages  ac- 
tually sustained  being  established,  it  necessarily  follows,  that 
these  damages  must  be  ascertained  in  the  mode  directed. 

5.  JV.y  T.  and  IV.  are  not  to  be  deprived  of  their  compen- 
sation, on  the  ground  that  they  did  not  complete  the  machinery 
and  tender  it.  The  acts  and  default  of  the  appePant,  suffi 
ciently  excuse  their  nonperformance  of  the  work.  After  the 
receipt  of  the  letter  of  the  24th  of  July,  1815,  it  would  have 
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lieen  rashness  in  them  to  have  continued  the  work.     They  TN  error 
were  fully  authorized  to  abandon  it ;  and  their  subsequent  in-     albany, 
ability  furnished  no  ground,  in  equity,  to  the  appellant,  espe-  Februarj%i822. 
cially,  as  that  inability  was  produced  by  his  withholding  the 
advance  stipulated.     (I  FonbL  391.  c.  394.     3  Johns.  Rep.  v.' 

535.     2  Doug,  634.)     These   were  independent  covenants.      Dattok. 
(10  Johns.  Rep.  203.) 

6.  W.,  T.  and  IV.  can  look  to  no  person  but  the  appellant, 
who  alone  executed  the  contract,  and  is  bound  by  it.  What- 
ever equitable  claim  for  contribution  he  may  have  against 
tlie  other  respondents,  W.,  T.  and  fV.  cannot  look  to  them  for 
compensation. 

*7.  The  appellant  being  individually  bound  for  the  payments  [  *  528  ] 
Kti[)u]ated  in  the  contract,  to  fV,,  T.  and  W.,  they  ought  not  to 
be  delayed  in  recovering  against  him,  until  the  question,  whe- 
ther the  other  respondents  are- bound  to  contribute  to  satisfy 
such  recovery,  shall  be  settled,  and  the  contribution  enforced, 
IK,  2\  and  fV.  have  no  interest  in  that  question.  The  equity 
of  the  bill  does  not  extend  so  far.  The  w  hole  equity  between 
them  and  the  appellant  was  settled  on  the  former  appeal ; 
and  the  Chancellor  has  accordingly  made  distinct  orders.  He 
did  not  fix  the  rule  of  danmges ;  but  reserved  that  point  until 
the  coming  in  of  the  Master's  report ;  and  the  appeal,  there- 
fore, as  against  fV.,  T.  and  fF.,  w^as  premature. 

Z.  R.  Shepherd,  for  the  respondents,  except  fV.,  T.  and  JF., 
contended  ;  1.  That  they  were  not  bound  to  contribute  to  the 
damages  which  may  be  assessed  or  levied,  on  behalf  of  W.,  T. 
jind  Jt'\  against  the  appt  Ilnnt,  upon  the  contract  set  forth  in 
the  bill,  as  the  appellant  was  not  authorized  by  these  rcspond- 
« fits,  or  by  the  directors  of  the  company,  to  n:iikc  the  contract. 
No  such  power  is  expressly  given  to  the  pref-idtiil  and  directors 
by  the  articles  of  association,  and  tt  is  not  incidental  to  tlieir 
<;iTice,  nor  is  it  necessarily  implied.  The  appellant,  as  agent 
therefore,  cannot  bind  the  resjwndents.  (5  Johns.  Rep.  58. 
.6  Johns.  Rep.  39.  7  Johns.  Rep.  390.  557.)  The  rights  of 
third  persons  are  not  concerned  in  this  question :  all  the  par- 
ties belonged,  to  the  association,  which  was,  in  one' sense,  a 
special  copartnership.  "  Neither  the  appellant  nor  the  directors 
w  ere  authorized  to  bind  these  respondents  personally,  or  beyond 
the  capital  actually  paid  in ;  for,  by  the  articles  of  association, 
they  could  not  be  bound  without  their  presence,  or  Fpc  cific  en- 
gagement, beyond  the  funds  assessed  and  paid  in,  in  as  nuich  as 
they  had  a  right,  at  all  times,  to  withdraw  from  all  responsibi- 
lity, as  members,  by  refusing  to  pay  their  assessments,  and  sub- 
mitting to  a  forfeiture  of  their  shares  and  all  previous  payments* 
A  power  to  assess  floes  not  imply  the  power  to  make  contracts. 
The  true  sense  of  the  constitution  is,  that  after  the  company 
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IN  ERROR,  had  made  a  contract,  the  directors  "^might  make  assessments  to 
ALBANY'      create  funds,  in  order  to  fulfil  such  contractsl 

^^"^IT^^T^T^       Van  Vechten,  for  all  the  respondents,  discussed  the  several 
V.  pomts  already    stated,  and  entered  mto  exammation  of  the 

evidence  of  the  cause,  to  show,  if  it  was  not  already  res  judi- 
cata, as  l)c  contended  it  was,  that  the  appellant  had  no  autho- 
rity to  make  the  contract  in  behalf  of  the  company,  and  was, 
tlierefore,  personally  liable,  and  had  no  right  to  call  on  the 
other  respondents  for  contribution.  He  cited,  also,  Jenkins  v. 
Union  Turnpike  Company,  1  Caines'  Cases  in  Error,  86, 
1  Caines^  Hep.  381.  Goshen  Turnpike  Company  v.  Ilurtin, 
9  Johns.  Rep,  217. 

IJenry,  in  reply,  said,  it  was  a  fundamental  error  of  the 
Chancellor,  in  supposing  that  the  personal  and  individual  lia- 
bility of  the  appellant  was  res  judicata.  The  judgment  of  the 
Supreme  Court  was  not  final.  Tiiey  overruled  the  plea  as  de- 
fective, and  the  defendant  had  leave  to  plead  de  novo.  Instead 
of  pleading  anew  in  that  Court,  he  filed  his  bill  in  the  Court  of 
Chancery,  in  which  he  has  made  all  the  necessary  averments. 
This  Court,  on  the  former  appeal,  sanctioned  this  course  of 
proceeding.  The  appellant  did  not  pretend,  and,  therefore, 
did  not  aver,  fraud  or  mistake ;  but  he  has  alleged  that  he  had 
authority  to  make  the  contract. 

This  company  was  not  a  corporation.  They  were  mere 
partners  ;  but  being  too  numerous  to  ^ct  together,  they  ap- 
pointed certain  persons  of  their  company  to  act  for  the  whole. 
Ought  not,  then,  all  the  members  of  the  association  to  be 
bound  for  the  acts  of  their  agents,  fairly  within  the  scope  of 
their  authority  ?  The  specification  of  certain  powers  in  their 
articles  of  association  does  not  exclude  other  powers  necessa- 
rily implied.  Surely,  if  the  directors  had  power  to  do  any 
thing,  it  was  to  purchase  the  machinery  essential  to  the  com- 
mencement of  the  operations  of  the  company.  The  powers  to 
be  conferred  on  a  general  agent  related  to  business  of  the 
company  to  be  done  after  it  was  in  operation.  Suppose  that 
every  member  of  the  association  had  executed  the  contract,  by 
j  *530]  affixing  his  seal,  could  "^they,  by  withliolding  the  payment  of 
tlicir  assessments,  and  the  consequent  forfeiture  of  their  shares, 
have  exonerated  themselves  from  the  contract  ?  This  shows, 
beyond  all  question,  that  they  had  power  to  contract  before 
calling  in  the  funds.  The  case  of  Jenkins  v.  Union  Turnpike 
Company,  has  no  application,  for  that  was  sl  corporation.  The 
present  is  the  case  of  an  ordinary  partnership,  and  each  partner 
is  responsible,  to  the  extent  of  his  means,  not  according  to  the 
amount  of  his  interest  merely  in  the  partnership.  If  theappel- 
hi:il  hu  i  authority,  express  or  imphed,  he  is  not  mdividually 
412 


Skixner 


OF  THE  STATE  OF  NEW-YORK.  530 

and  solely  responsible.     The  case  of  Dusehbury  v.  Ellis,  (3   l\  error, 

Johns.  Cases,  70,)  does  not,  therefore,  impugn  the  doctrine     a  lb  any 

which  we  have  advanced.     The  case  of  Tqft  v.  Brewster  (9  Februaryjek 

Johns.  Bep.  334)  accords  with  that  of  Bandall  v.  Van  Vech- 

ten,  before  cited  for  the  appellant,  and  supports  the  rule  for 

which  we  contend.    The  case  cited  from  Burrows  is  not  analo-      DAVTor 

gous  or  applicable  to  the  present  case. 

This  Court  on  the  former  appeal  did  not  decide  on  the  right  to, 
nor  the  quantum  of,  damages.  One  important  principle,  how- 
ever, was  settled ;  namely,  that  the  covenants  were  independent. 

It  is  against  the  clearest  principles  of  natural  justice,  that  the 
appellant  or  the  company  should  pay  for  machinery  which  has 
never  been  delivered.  fV,y  T.  and  fV.  were  members  of  the 
association  ;  and  it  was  a  breach  of  good  faith  in  them  to  pro- 
ceed in  the  work,  when  they  knew  that  the  company  could  not 
go  on.  They  cannot,  therefore,  be  entitled  to  compensation 
for  imaginary  losses,  or  supposed  profits. 

The  appellant,  by  the  decree  of  the  Chancellor,  is  denied  all 
contribuiiony  and  even  the  benefit  of  the  funds  of  the  company, 
the  water  privileges,  &c.,  though  he  is  held  to  be  solely  respon- 
sible. But  we  have  shown,  that  the  company  are  equally 
bound.  It  is  no  injustice  to  postpone  fV,,  T.  and  fV,,  until 
the  contribution  is  settled,  for  the  interest  which  he  will  be 
entitled  to  recover  is  the  legal  remuneration  for  the  delay.  And 
it  is  a  very  easy  and  simple  process  to  ascertain  who  d.ught  to 
contribute. 

*Platt,  J.  The  bill  filed  by  Skinner  against  the  respond-  [*53l  ] 
ents,  embraced  two  objects:  1st,  A  liquidation  of  damages,  upon 
principles  of  equity,  arising  out  of  the  contract  made  by  the 
appellant  with  IVhitej  Taylor  mnl  fVhite:  and  2d,  To  com- 
pel the  other  respondents  to  contribute,  for  the  damages  to  be 
assessed  in  favor  of  FVhite,  Taylor  and  H'hite. 

That  the  appellant  is  personally  liable  upon  the  covenant 
which  he  executed,  so  as  to  give  to  flhite,  Taylor  and 
White,  a  remedy  against  him  alone,  has  been  decided  by  the 
Supreme  Court,  as  well  as  the  Court  of  Chancery.  The  whole 
subject,  however,  has  never  before  been  presented  in  all  its 
parts  and  relations  ;  and  in  reviewing  the  decisions  at  law  and 
in  equity,  upon  the  particular  points  that  have  been  adjudged 
in  relation  to  this  controversy,  I  am  clearly  of  opinion,  that  the 
doctrine  of  res  judicata  has  no  just  application  on  this  appeal. 

The  decision  of  the  Supreme  Court  (13  Johns.  Bep.  SOI) 
pronounced,  that  Beuben  tSk%7iner  was  personally  and  individu 
ally  liable  upon  the  covenant  executed  by  him  to  White,  Taylot 
and  White.  But  it  turned  merely  upon  a  question  of  special 
pleading.  It  was  there  decided,  on  den:urrer,  that,  to  avoid 
individual  ret^ponsibility,  it  was  necessary  for  t^kinner  to  aver 
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ix  ERROR,  and  prove,  not  only  tliat  he  sealed  the  contract  /or   ne  direct^ 
ALBANV,     ors,  &c.,  but  that  he  had  authority  from  Uieni  for  thel  purpose. 

February,i«2i.  ||  tumcd  upou  the  technical  effect  of  a  seal. .  For  if  the  asso- 
Skinnfk      ciates  are  considered  as  partners,  one  of  them  could  not  bind 
V.  his  copartners  by  a  sealy  without  special  autliority  :  aad  admit- 

}\YTos.  ting  that,  as  a  partner,  the  appellant  might,  in  this  instance, 
iiave  made  a  contract  without  eeal,  which  would  have  bound 
all  the  associates,  yet,  as  he  used  a  seal,  the  simple  contract, 
as  partner,  was  merged  in  the  covenant ;  and  thereby  it  be- 
came, in  judgment  of  law,  his  own  individual  contract,  unless 
he  could  prove  that  his  associates  spe6iaUy  authorized  him  to 
seal  for  them.  The  respondent,  (Skinner,)  in  that  case,  was 
allowed  to  plead  de  novo ;  and  before  final  judgment  was  ren- 
dered, he  resorted  to  the  Court  of  Chancery,  where  the  whole 
subject  has  been  developed  ;  and  we  now  have  the  proqfs  as 
well  as  the  pleadings  before  us.  The  former  appeal  to  this 
Court  was  upon  a  decretal  order ^  which  dissolved  the  injunc- 

I  *  53'2  ]  tion  for  staying  the  proceedings  %t  law.  In  reversing  that 
decretal  order,  this  Court  was  confined  to  the  allegations  in  the 
bill  and  answer  :  and  the  decision  on  that  appeal  did  not  in- 
volve the  questions  now  presented.  We  are  at  liberty,  there- 
fore, to  disregard  the  obiter  dicta  of  the  learned  members  of 
this  Court,  who  assigned  the  reasons  for  that  reversal :  ^^  Judex 
nan  I'eddit  plus  ijuam  quod  petena  ipse  requirit.^^  We  were 
not  then  required  to  decide  as  to  the  rule  of  damages  ;  nor  the 
right  on  the  part  of  Skinner  to  contribution  from  his  associ- 
at<!s  ;  nor  could  we  then  determine  definitively  as  to  the  even- 
tual liability  of  Skinner;  because,  all  the  defensive  allegations 
in  the  answer  of  fVhite,  Taylo7'  and  miite  were  denied  by  the 
replication  of  Skinner y  and  the  proofs  were  not  tlien  before 
us.  The  order  of  this  Court  for  continuing  the  injunction  was 
a  preliminary  step  for  arresting  the  proceedings  at  law,  until 
the  whole  merits  should  be  ascertained  from  the  proofs,  as  well 
as  the  pleadings.  The  condition  annexed  to  that  order,  that 
judgment  should  be  confessed  and  perfected  at  law,  was  in- 
tended as  a  provisional  security  merely ;  to  be  used  or  modi- 
fied as  the  equity  of  the  case  should  evetUually  demand  ;  and 
we  have  a  rightful  control  over  that  judgment,  by  perpetoa 
injunction,  for  the  whole  or  for  part,  as  equity  shall  require. 

As  to  the  validity  and  binding  force  of  the  covenant  entered 
into  by  Reuben  Skinner,  so  as  to  render  him  personally  and 
individually  responsible,  I  see  no  reason  to  entertain  a  doubt 
Whatever  relation  he  may  have  stood  in,  witli  regard  to  his 
associates  in  the  manufacturing  company,  whether  as  copart- 
ner, or  as  agent,  he  had  a  right  to  volunteer  his  own  individual 
credit  and  responsibility  ;  but  he  certainly  had  no  right  to  con- 
tract, in  that  form,  either  for  the  company,  or  for  his  codirect- 
ors.  They  had  given  him  uo  authority  to  seal  for  them ;  and 
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\ei  he  voluntarily  undertook  to  perform  that  office  on  their  m  error. 
behalf ;  stating,  on  the  face  of  the  instrument,  that  he  so  exe-     albany, 
cuted  it,  for  himself  and  Wm.  Raymond,  Jun.  and  Abner  C  Febraary,i822. 
Hitchcock,  as  directors  of  the  GranvUle  Cotton  Manufacture  ^^Skirker^ 
ing  Company,    He  thereby  virtually  represented  and  affirmed,  v. 

that  he  had  authority  from  his  codirectors  to  make  such  a  con-  Daytok. 
tract  for  them.  No  bad  faith  is  imputable  to  White,  Taylor 
and  White,  *in  any  part  of  the  whole  transaction.  They  fairly  [  *  533  ] 
and  honestly  acquired  that  security ;  and  when  obtained,  it 
was  obligatory  on  Reuben  Skinner,  and  on  no  other  person. 
He  did  not  bind  his  principals,  because  he  exceeded  the  au- 
thority which  they  had  given  him ;  and  neither  law  nor  equity 
would  tolerate  the  idea,  that  the  covenant,  thus  executed,  was 
to  be  treated  as  a  nullity.  If  Skinner  did  not  bind  his  princi- 
pals by  sealing  that  contract,  it  must  follow  that  lie  bound  him- 
self individually*  White,  Taylor  and  White,  were  no  doubt 
induced  to  believe,  that  they  had  the  covenant  of  all  the  three 
directors  of  the  manufacturing  company  :  and  when  their  mis- 
take is  discovered,  shall  it  be  allowed,  that  Skinner,  who  led 
them  into  that  error,  shall  take  advantage  of  his  own  wrong, 
and  be  held  irresponsible  ?  By  executing  that  contract,  Skin- 
ner' neither  created  any  obligation,  nor  gave  any  right  of  action 
against  any  person  but  hinisolf.  The  Granville  Manufacture 
ing  Company  had  a  right  to  adopt,  or  disavow  the  contract, 
as  they  pleased  ;  and  Skinner  had  no  right  to  cast  upon  H'hite, 
Taylor  and  White  the  burthen  of  proving  a  subsequent  ratifi- 
cation by  the  company.  White,  Taylor  and  White  had  a 
right,  therefore,  to  elect  to  consider  and  treat  it  as  the  personal 
and  individual  covenant  oi  Skinner ;  and  they  have  uniformly 
done  so.  Whether  the  codirectors,  or  the  members  of  the  as- 
sociation, subsequently  ratified  and  adopted  the  contract,  so  as 
to  render  them  liable  for  contribution,  is  a  distinct  question, 
which  I  shall,  hereafter,  examine.  But  I  think  it  clear,  that 
until  such  ratification,  White^  Taylor  and  White  had  no 
remedy  against  them,  either  in  law  or  equity.  And  if,  at  any 
time,  personal  and  individual  responsibility  attached  to  Reuben 
Skinner  upon  the  covenant,  White,  Taylor  and  White  had  a 
right  to  rely  on  his  security  alone,  and  to  leave  him  to  seek  aid 
or  contribution  from  his  associates. 

But  it  is  insisted,  by  the  counsel  for  the  appellant,  that  White, 
Taylor  and  White  have  no  equitable  claim  for  damages,  be- 
cause they  chose  to  stop  in  the  progress  of  the  work ;  and 
have  never  delivered,  nor  tendered,  any  part  of  the  machinery. 

This  was  an  executory  contract,  which  could  not  be  altered 
nor  rescinded,  without  the  mutual  consent  of  the  parties ;  and 
*I  have  no  doubt,  that    /^r.,  T.  and  fV,  might  have  proceeded,        [*534  ] 
if  they  chose,  to  a  completion  of  the  whole  contract  on  their 
part  •  and  then  they  would  have  had  a  right  to  recover  the 
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r\ ERROR,  whole  price  according  to  the  contract.     But  I  think  ihe  letter, 
ALBANY,     of  the  20th  of  May,  and  the  21th  of  July,  1815,  with  all  the 

Fcbroarv,i822.  coHcomitant  circumstances  of  the  case,  were  abundantly  suffi 

"^■^^j^^^J^^  cient  to  excuse  and  dispense  with  any  further  performance  of 
V.  the  contract  on  the  part  of  fVhite,  Taylor  and  fVhiie.     Tlie} 

Daytoh.  were  notified  that  the  stockholders  had  refused  to  pay  the  as- 
sessments, and  would  "  of  necessity  have  to  abandon  the  busi- 
ness, unless  some  alteration  could  be  made  in  the  contracL^' 
fVhiiey  Taylor  and  IVhite  were  under  no  obligation  to  alter 
the  contract ;  and  in  my  judgment  they  had  a  right  to  stop  the 
progress  of  the  work,  and  to  have  a  liquidation  of  damages, 
upon  equitable  principles,  as  to  what  had  been  rightfully  done 
under  the  contract,  before  the  1st  of  August,  1815,  when  it 
was  mutually  abandoned. 

That  fVhite,  Taylor  and  fVhite  had  subscribed  for  shares  in 
that  association  cannot,  I  think,  vary  the  construction  of  their 
agreement  with  Skinner,  nor  aflect  their  rights  under  it,  except 
it  be  to  render  them  contributory,  if  the  point  of  contribution 
shall  be  determined  against  the  stockholders. 

The  next  question  in  order  is,  as  to  the  rule  of  damages 
upon  the  liquidation  of  the  contract.  There  is  great  difRculty 
in  prescribing  the  rule  ;  and  there  will  probably  be  still  g^-eater 
difficulty  in  the  application  of  it.  According  to  my  view  of 
this  question,  the  Master  should  be  directed  to  ascertain  and  re- 
port, 1st,  What  amount  of  labor  was  performed,  what  amount 
of  materials  wAs  procured,  and  what  amount  of  expenses  were 
actually  and  bona  fide  incurred  by  fVhite,  Taylor  and  H  kite, 
pursuant  to  the  covenant,  up  to  the  1st  day  of  August,  1815: 
2dly,  What  amount  of  proHts  (if  any)  would  have  accrued  to 
fVhite,  Taylor  and  flhite,  if  the  contract  had  been  mutually 
fulfilled  by  the  parties  in  good  faith,  and  in  all  its  parts  :  3dly, 

•  What  proportion  did  the  profits  (if  any)  upon   the  labor,  ma- 

terials and  expenditures,  so  applied  under  the  contract,  up  to 
the  1st  of  August,  1815,  bear  to  the  estimated  profits  (if  any) 
on  the  entire  and  mutual  fulfilment  of  the  contract :  and  4thly, 

f  *  535  ]  What  was  the  available  *amount  in  value  to  fVhite,  Taylor 
and  fVhite,  in  fair,  open  market  on  the  1st  day  of  August, 
1815,  of  all  the  actual  labor,  expenses  and  materials  so  appro- 
priated and  applied  by  them  under  the  contract,  up  to  that 
day  ;  to  the  end,  that  fVhite,  Taylor  and  fVhite  may  be  credit- 
ed  with  the  amount  of  labor,  materials  and  expenditures  found 
to  have  been  so  applied  oh  the  1st  of  August,  1815;  and  also 
credited  for  the  proportion  of  profits  (if  any^  so  to  be  found 
under  the  3d  head  of  inquiry  above  stated  ;  and  that  interest  be 
added  to  both  those  items  of  credit,  from  the  1st  day  of  August, 
1815;  and  that  they  be  debited  with  the  available  amount  of 
labor,  expenses,  and  materials  so  found  to  have  been  appro- 
priated and  supplied  by  them,  under  the  4th  head  of  inquiry, 
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together  with  interest  thereon  from  the  1st  day  of  August,  in  error, 
1815 :  and  the  balance  of  such  account  will  be  the  amount  of  aujany, 
damages  to  be  recovered  under  the  contract.  Febmary.issi 

As  White,  Taylor  and TTAifc elected  to  abandon  the  further  ^""^7?;^^?^ 
execution  of  the  contract,  when  that  option  was  tendered  to  v. 

them   by   the   opposi^   party,   I   can   perceive  no   equitable      ^^^^toh. 
grounds  for  their  claim  of  profits^  beyond  the  pro  rata  allow- 
ance. 

Suppose  the  fair  calculation  of  profits  on  the  entire  and  suc- 
cessful completion  of  the  whole  machinery,  to  be  3,000  dollars, 
as  estimated  by  some  of  the  witnesses  ;  yet  it  is  to  be  consider- 
ed, that  they  must  have  devoted  their  time,  and  services,  and 
capital,  and  credit,  for  nearly  a  year  longer  ;  and  during  that 
time,  they  would  have  been  subject  to  a  great  variety  of  risks 
and  unfortunate  casualties,  from  ail  which  they  were  relieved 
by  the  mutual  abandonment  of  the  contract.  To  entitle  them 
to  profits  on  the  whole  machinery,  they  must  have  earned 
those  profits,  by  completing  the  whole  work,  which  they  have 
not  done. 

It  is  contended,  that,  in  fact.  White,  Taylor  and  White  had 
no  option:  that  the  default  on  the  part  of  Skinner  in  not 
paying  the  two  first  instalments,  deprived  them  of  the  means 
of  prosecuting  the  work ;  and  that  this  compulsory  abandon- 
ment of  the  contract  was  the  cause  of  their  utter  ruin  in  busi- 
ness and  property.  These  are  among  the  unfortunate  conse- 
quences which  daily  occur,  from  the  want  of  punctuality  *in  [*536J 
pecuniary  engagements  ;  but  neither  Courts  of  law  nor  equity 
can  measure  damages  by  such  remote  consequences,  or  contin- 
gencies. If  the  money  had  been  punctually  paid  according  to 
contract,  it  mighl  perhaps  have  been  profitably  used ;  but  it 
might  also  have  been  lost  or  wasted.  The  lawful  rate  of  inte- 
rest is  the  only  standard  which  we  can  recognise,  for  damages 
arising  from  the  nonpayment  of  money,  upon  such  contracts. 

Next  in  order,  is  the  important  question,  whether  the  stock- 
holders or  members  of  "  The  Granville  Cotton  Manufacturing 
Company,"  are  liable  to  contribution  for  those  damages  ?  And 
if  liable,  are  they  bound  personally,  to  the  whole  extent  of  the 
damages,  or  only  to  the  extent  of  the  common  property  and 
funds  of  the  company  ? 

This  was  a  voluntary  association  for  the  joint  and  personal 
benefit  of  its  members,  who  by  the  agreement,  styled  "  the 
constitution,"  dated  the  19th  day  of- April,  1815,  declare  their 
object  to  be  "  for  manufacturing  cotton  yarn  and  cloth."  By 
the  1st  article  they  adopt  a  name,  viz :  "  The  Granville  Cotton 
Manufacturing  Company."  The  2d  article  provides  for  a  pro- 
per selection  of  their  members  to  transact  the  J)usiness  of  the 
company,  to  be  called  "  President  and  Directors,"  and  a  Trea- 
surer* 
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/.v  ERROR,       By  the  3d,  4th  and  5th  articles,  particular  powers  and  instnic 
ALBWY     **^"^  ^'"®  S*^®"  ^^  regard  to  the  employment  of  a  snbagent  and 

Fei>njary,i822.  clcfk,  and  their  duties.  The  6th  article  declares  that  ^^each 
person  shall,  at  the  time  of  subscribing  for  stock  in  said  com- 
pany, pay  in  cash,  on  every  share  by  him  or  her  subscribed, 
10  dollars;  and  shall  from  time  to  time, and  at  all  times  here- 
after, pay  such  assessments  as  shall  be  made  by  the  president 
and  directors,  or  forfeit  such  share  or  shares,  with  all  previous 
payments  made  thereon." 

The  construction  to  be  given  to  the  6th  article  will  deter* 
mine  the  character  of  the  association.  The  exposition  given 
by  his  Honor  the  Chancellor  is,  that  ^'  the  company  could  not 
be  bound  beyond  the  capital  paid  in ;  and  the  president  and 
directors  had  no  power,  under  the  articles  of  association,  to 
bind  the  members  individually.  Whoever  dealt  with  the  com- 
pany as  such,  and  without  resorting  to  a  personal  covenant, 

( *  537  ]  was  to  be  presumed  to  deal  *with  them,  according  to  the 
terms  of  their  constitution,  and  to  give  the  credit  to  the  funds 
of  the  company  actually  paid  in,  or  to  be  paid  in,  under  as- 
sessments duly  made.  He  had  no  right  to  look  to  the  credit 
of  the  individual  members,  unless  tliese  individual  members 
entered  mto  a  personal  covenant  or  contract." 

In  considering  the  avowed  object  of  this  association,  and  ex- 
amining all  the  provisions  of  their  constitution,  my  mind  has 
been  led  to  a  different  conclusion.  It  was  an  inconsiderate  and 
adventurous  enterprise;  and,  in  all  probability,  the  question 
now  agitated,  of  personal  liability  for  contracts  made  on  behalf 
of  tlie  company,  in  the  event  of  a  deficiency  of  the  joint  fund, 
never  actually  occurred  to  the  minds  of  the  associates.  If  they 
meant  to  guard  against  such  individual  responsibility,  it  is  ex- 
traordinary that  they  did  not,  in  their  constitution,  expressly 
stipulate  agaii^st  it,  and  give  public  notice  accordingly,  instead 
of  leaving  it  to  silent  inference.  And  the  question  also  pre- 
sents itself  to  my  mind,  with  some  force,  why,  if  they  intended 
to  avoid  personal  liability,  did  they  not  avail  themselves  of  the 
statute  which  authorized  them  to  incorporate  themselves  as  a 
nianufacturing  company,  by  filing  a  certificate  in  the  Secreta- 
ry's Office?  (Act  of  22d  March,  1821.)  The  provisions  of 
that  statute  exactly  applied  to  their  case,  and  it  depended  upon 
their  own  volition,  whether  they  would  avail  themselves  of  that 
shield  or  not. 

My  first  proposition  is,  that  if  the  terms  of  their  association 
do  not,  by  fair  and  necessary  construction,  negate  the  intention 
of  personal  liability,  in  judgment  of  law  and  equity,  the  mem- 
bers of  ,the  company  are  individually  responsible  for  all  debts 
contracted  for  the  objects,  and  within  tlie  scope  of  the  asso- 
ciation. If  tliey  did  not  mean  to  be  personally  liable  for  de- 
ficiencies, good  faith  required  that  they  should  speak  iinegvi- 
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vocally,  and  give  notice  that  such  were  the  teiros  on  which  they  jn  error 
contracted.     If  they  had  accepted  the  franchise  of  an  incorpo-     alb  an  v. 
ration,   offered  to.  them   by  the  legislature,    their  rights  and  February, I8'2i 
duties  would  have  been  distinctly  marked  and  understood,  and  ^^^'^^^^^^"^ 
no  person  would  have  confided  in  their  personal  responsibility.       '    v. 

In  my  judgment,  the  6th  article,  (which  is  the  only  one  *re-  t)*vTO!«. 
lied  on  for  that  purpose,)  contains .  no  such  negation  of  per-  [  *  538  | 
sonal  liability.  A  capital  was  necessarily  to  be  provided  ;  and 
it  appears  to  me,  that  the  only  object  in  that  article  of  the  co- 
}mrtnership,  and  which  entirely  satisfies  all  the  words  of  it,  was 
to  determinethe  amount,  and  the  rule  of  contribution,  in  re- 
gard to  the  sums  to  be  invested  as  capital  in  their  joint  concern. 
And  the  stipulated  forfeiture  was  intended  merely  as  a  sum- 
mary means  of  enforcing  the  punctual  compliance  with  that 
essential  requisite.  They  were  to  pay  in  their  proportion  of 
capital,  as  required  by  the  directors,  or  to  incur  the  penalty  of 
forfeiture.  A  forfeiture  of  shares  under  that  article  would  un- 
doubtedly also  operate  as  a  dissolution  of  the  partnership,  as  to 
the  person  so  forfeiting  his  shares,  in  regard  to  all  contracts 
subsequently  made  by  the  directors.  To  say  that  the  6th  ar- 
ticle was  intended  to  secure  to  each  stockholder  a  right  to 
withdraw  from  the  partnership  whenever  he  pleased,  would  be 
adopting  a  construction  which  imputes  to  that  article  no  posi- 
tive meaning,  nor  any  practical  eflect.  Because,  each  partner 
would  have  had  the  same  right,  without  any  such  provision. 
It  is  a  right  inseparably  incident  to  every  partnership.  There 
can  be  no  such  thing  as  an  indissoluble  partnership.  Every 
partner  has  an  indefeasible  right  to  dissolve  tiie  partnership,  as 
to  all  future  contracts,  by  publishing  his  own  volition  to  that 
effect :  and  after  such  publication,  the  other  members  of  the  firm 
have  no  capacity  to  bind  him  by  any  contract.  Even  where 
partners  covenant  with  each  other,  that  the  partnership  shall 
continue  seven  years,  either  partner  may  dissolve  it  the  next 
day,  by  proclaiming  his  determination  for  that  purpose:  the  only 
consequence  being,  that  he  thereby  subjects  himself  to  a  claim 
for  damages  for  a  breach  of  his  covenant.  The  power  given 
by  one  partner  to  another,  to  make  joint  contracts  for  them 
both,  is  not  only  a  revocable  power,  but  a  man  can  do  no  act 
to  devest  himself  of  the  capacity  to  revoke  it.  It  is  remarka- 
ble, that  there  is  a  perfect  silence  throughout  the  instrument 
of  association,  in  regard  to  profits  and  loss,  and  yet  the  law  will 
intend  that  both  were  contemplated  ;  and,  in  the  absence  of  all 
explanation  on  their  part,  we  must  intend,  that  they  were  to  be 
borne  and  enjoyed  by  the  associates,  in  proportion  *to  their  [  *  539  ] 
shares  of  interest,  which  are  expressly  stated.  As  to  their  or- 
ganization and  interior  economy  for  conducting  their  joint  con- 
cerns, the  associates  have  made  a  law  for  themselves,  by  their 
constitution,  as  thev  nad  a  perfect  right  to  do.     Articles  of  co- 
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i\  ERROR,  partnersllip,  in  almost  every  case,  contain  some  peculiar  pro 
ALBANY,     visions  or  restrictions  which  are  valid  and  binding  between  the 

February,i822  partners,  as  such,  but  which  have  no  application  to  those  with 

^•-^'^^^^'^^  whom  they  contract.     These  associates  engaged  in  a  bold  en- 
V.  terprise,  exposed  to  great  risks,  and  involving  large  expendi- 

Daytoh.  tures.  They  provide  for  a  regular  succession  of  directors ;  but 
there  is  an  utter  silence  in  the  constitution,  in  regard  to  their 
power  of  making  contracts  for  land,  buildings,  or  machinery  ; 
and  yet,  from  their  name  of  office,  and  the  obvious  design  of 
their  appointment,  we  must  suppose  it  was  intended^  that  they 
should  be  the  acting  partners  or  agents  of  the  company  ;  and 
if  they  had  power  to  act  at  all,  we  must  presume  they  had  pow- 
er to  contract  for  machinery  for  spinning  cotton,  which  was  the 
avowed  design  of  the  institution. 

The  only  specified  power  conferred  on  the  directors  is,  (in 
4th  article,)  that  '^  it  shall  be  the  dut)  of  the  president  and  di- 
rectors to  appoint  a  general  agent,  whose  duty  it  shall  be  to 
purchase  stock,  and  vend  the  goods  of  said  company,'^  &c* 
But  this  obviously  refers  to  a  subagent,  who  was  to  conduct  the 
ordinary  business  of  the  company,  after  the  establishment 
should  be  in  operation. 

The  whole  scope  of  the  testimony  shows,  that  the  members 
of  the  association  recognised  the  directors,  (of  whom  the  presi- 
dent was  one,)  as  the  persons  authorized  to  contract  on  their 
behalf :  and  the  question  now  is,  had  they  power  to  contract, 
so  as  to  bind  ihe  individual  associates,  beyond  the  common 
funds  so  placed  under  the  management  and  control  of  the  di- 
rectors ?  In  my  judgment,  the  directors  had  power  to  bind  the 
stockholders,  individually  and  personally,  for  debts  bona  fide 
contracted  in  the  regular  prosecution  of  tlie  business  commit- 
ted to  their  charge;  and  every  contract  made  by  them,  as 
directors,  in  general  terms,  was  obligatory  on  the  associates  to 
that  extent.  Whether  any  private  individual  stockholder  had 
power  to  bind  his  associates,  by  assuming  to  contract,  contrary 

''  *540]        to  the  fundamental  *rules  and  organization  of  the  company,  is 
a  very  different  question,  which  does  not  arise  in  this  case. 

In  the  case  oi  JSVNeven  and  others  v.  Livingston^  &c.,  (17 
Johns.  Rep.  437,)  this  Court  decided,  that  joint  proprietors  of 
patent  rights  for  navigating  by  steam,  on  the  mere  ground  .of 
such  joint  interest,  could  not  bind  each  other  by  any  contract 
with  any  assignee  of  such  right,  ^'  not  connected  with  the  en- 
joyment  and  exercise  of  their  common  privUege^^  which  is  in 
perfect  accordance  with  the  doctrine  which  I  apply  to  this  case. 
In  the  case  of  Limngston  v.  Lynch  and  others,  (4  Johns.  Ch, 
Hep.  573,)  his  Honor  the  Chancellor  decided*  that  the  associa- 
tion of  stockholders  of  the  North  River  Steam-boat  Company 
was  not  a  partnership y  in  a  commercial  sense ;  but  the  parties 
were  tenants  in  common  of  the  property  and  franchises  belong- 
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mg  to  tlie  company  :  and  that  the  constitution  adopted  and  sub-  ly  error.  • 
scribed  by  all  the  members,  as  the  fundamental  articles  of  their     albany 
association,  could  not  be  abrogated   or  changed,   except   by  Febraary,i8i« 
unanimous  consent.     TImt  was  a  suit  by  one  of  the  associates  '""^'^^^''^'^^ 
against  the  other  members  of  the  company,  to  enforce  the  ori-       *"JJ^*'' 
ginal  stipulations  of  their  constitution,  which  provided  for  the      i>aytoh. 
custody  of  their  boats,  the  appointment  of  their  officers,  and 
the  deposit  of  all  moneys  received  by  the  captains ;  which  pro- 
visions, a  majority  of  the  stockholders  had  resolved  to  modify 
and  vary.     In  maintaining  the  rights  of  the  individual  member, 
against  tlie  innovations  attempted  to  be  imposed  on  him,  by  a 
majority  of  his  associates,  the  Chancellor  undoubtedly  decided 
correctly.     For  admitting  them  to  be  partners,  in  relation  to 
contracts  with  others,  they  had  a  right  to  make  a  law  for  them- 
selves, as  to  all  the  objects  of  that  decree.     The  reasoning  of 
the  Chancellor,  on  that  occasion,  in  reference  to  the  case  be- 
fore him,  was  conclusive:  but  with  great  deference,  I  remark, 
that  there  are  several  gratuitous  dicta  in  that  case,  to  which 
my  judgment  cannot  yield  assent.     Although  the  general  law 
of  partnership,  which  gives  to  each  partner  an  equal  right  to 
the  custody  and  control  of  the  chattels  and  money  of  the  com- 
pany,- was,  in  that  instance,  modified  by  convention  ,of  the  par- 
tics  ;  yet,  while  unincorporated,  it  appears  to  me.  they  were 
personally  responsible  as  partners,  for  all  contracts  made  by 
their  acknowledged  agents,  within  *the  scope  of  their  employ-        [*541 1 
mcnt,  and  "  connected  with  the  enjoyment  and  exercise  of  their 
common  privilege."     Suppose  the  ostensible  agent  of  such  a 
company  contracts  for  a  steam-engine,  or  for  fuel  for  their  use, 
can  it  be  admitted,  that  in  case  of  a  destruction  of  the  steam- 
boats,  or  a  deficiency  in  the  common   fund,  the   individual 
members  of  the  association  can  escape  payment,  by  abandon- 
ing their  worthless  stock  ? 

In  the  case  now  before  us,  the  Chancellor  remarks,  that  the 
right  of  abandoning,  merely  on  forfeiture  of  stock,  was  reserved 
to  the  members,  "  as  a  check  to  extravagance  and  abuse  in  the 
management  of  the  company  concerns ;"  and  "  it  cannot  be 
supposed  that  individuals  who  consented  to  take  certain  shares 
upon  these  terms,  intended  to  place  their  whole  fortunes  at  the 
power  and  disposal  of  the  directors." 

[n  answer  to  these  remarks,  I  apply  the  maxim  ^^judican- 
Jnm  est  legibus,  non  exemplis.'^  It  may  justly  be  said,  that 
the  object  of  these  associates  was  private  gain  :  they  acted 
voluntarily,  and  had  a  right  to  choose  their  own  associates. 
Every  partnership  implies  mutual  confidence,  and  involves 
great  risks  ;  but  it  accords  best  with  the  principles  of  equity 
and  public  policy,  that  whoever  speculates  for  gain,  in  that 
mode,  should  also  incur  the  hazards  which  attend  it.  The 
members  of  such  associations,  or  those  who  represent  them  as 
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iy  ERROR,  agents  or  directors,  must  be  presumed  to  know  the  amount  and 
ALBANY,     condition  of  their  funds  and  resources  ;  while  others  who  con- 
Fcbruar>',i8:J2.  tract  With  them,  have  not  the  means  of  estimating  their  joint 
^"'^^^^^^^^^  funds.     It,  therefore,  seems  to  me,  that  the  wisest  and  most 
V.  salutary   ^' check    against    extravagance  and    abuse,    in   the 

Dattoh.  management  of  the  company  concerns,"  is  in  holding  the  indi- 
vidual members  responsible  for  deficiencies,  to  bona  fide 
creditors. 

If  a  contrary  doctrine  be  established,  it  will  tempt  men  to 
speculate,  on  the  public  credulity,  by  rash  and  ill  advised 
schemes,  which,  if  they  happen  to  succeed,  may  enrich  the 
adventurers ;  but  where  failure  and  consequent  ruin  arc  the  re- 
sult, the  calamity  must  fall  on  other  heads  than  their  own. 
Bold  enterprise  and  adventurous  speculation,  for  pecuniary 
I  *5 12  ]  profit,  form  one  of  the  characteristic  *foibles  of  our  country- 
men, and  instead  of  being  encouraged  and  lured  on  by  {>erson- 
al  indemnity,  that  spirit  ought  to  be  checked  and  restrained  by 
the  impressive  consideration  of  individual  risk  and  responsibility. 

This  brings  me  to  the  question,  whether  the  contract  made 
originally  by  lieuben  Skinmr  alone,  with  IVhitSy  Taylor  and 
White,  was  subsequently  ratified  and  adopted  by  the  directors 
of  this  company  ?  The  only  directors  were  Reuben  Skinner ^ 
JVm.  Raymond,  Jun.,  and  Abner  P.  Hitchcock.  The  answer 
of  fVm.  Raymond,  Jun.  "  denies  that  he  ever  approved  of  the 
said  contract  in  any  shape,  or  that  he  has  ever  intentional!} 
done  any  act  or  thing  to  ratify  the  proceedings  of  the  appel 
lant."  **  He  denies  that  ever  the  appellant  consulted  him  upon 
the  expediency  of  making  the  contract  upon  the  terms  ulti- 
mately concluded ;  and  if  he  had  done  so,  this  appellant  would 
have  dissuaded  and  protested  against  the  same."  And  Abner 
P.  Hitchcock,  (the  other  director,)  in  his  answer,  "  wholly  de- 
nies that  he  ever  directly  or  indirectly  gave  his  assent  to  said 
contract,  before  or  after  its  execution." 

[Here  his  Honor  detailed  the  testimony  taken  in  the  cause.] 

In  regard  to  Hitchcock,  the  other  director,  I  perceive  no 
evidence  that  he  was  consulted,  or  that  he  assented  to  the  con- 
tract before  it  was  made. 

[Here  his  Honor  stated  the  testimony  of  the  witnesses.] 

On  weighing  the  evidence  on  this  point,  I  concur  in  the 
opinion  of  his  Honor  the  Chancellor,  "  that  there  is  not  the 
requisite  evidence  that  the  two  directors,  Raymond  and  Hitch- 
cock, ever  authorized  the  making  of  the  contract." 

But,  in  my  judgment,  the  Chancellor  erred  in  his  next  con- 
clusion, viz.  "  that  the  contract  was  never  submitted  to  the 
consideration  of  the  board  of  directors ;  and  that  it  never  re- 
ceived their  united  deliberation  and  assent." 

It  is  proved,  without  contradiction,  that  soon  after  the  con 
tract  was  made,  Skinner^  as  president,  convened  the  board 
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All  the  directors   attended,  belaid  before  them  the  contract   TN ERROR. 
w  liich  he  had  made  with  fVhife,  Skinnei'  and  JVhite,  which,     alba  NY, 
on  the  face  of  it,  explained,  that  he  had  assumed  to  act  as  their  Februar3,i822 
ag(  nt ;  their  names  were  recited  in  it  as  the  parties  to  be  bound  ^^"^][^^J^^^^ 
by  it ;  they  made  no  objection.     One  of  them  *moved  a  re.s.o-  v' 

lution  for  an  assessment  of  60.  dollars  on  each  share,  with  an  Davton. 
explanation,  that  it  was  intended  for  the  express  purpose  of  [  *  513  ] 
meeting  the  first  instalment  on  that  contract ;  and  the  time  of 
payment  was  made  to  correspond  with  the  contract,  allowing 
time  to  send  it  to  White,  Taylor  and  JVhite,  at  Troy.  The 
other  director  seconded  the  motion,  and  the  resolution  for  such  / 
assessment  was  unanimously  agreed  to.  On  the  20th  of  May, 
1815,  the  three  directors  wrote  to  JVhite,  Taylor  and  JVhite  b. 
letter,  in  the  following  words  :  "  The  bearer,  Mr.  Nathan  H. 
fiaymond,*h  authorized,  by  us,  to  call  on  you  respecting  the 
ro!itract  made  for  machinery^br  ^Ac  intended  factory :  several 
?har(  s  have  been  forfeited,  and,  consequently,  the  remaining 
stockholders  feel  embarrassed,  and  will,  of  necessity,  have  to 
abandon  the  business,  unless  some  alteration  is  made  in  the 
contract,  conforming  to  the  circumstances  of  the  present  stock- 
holders. The  bearer  is  authorized  to  make  such  alterations  as 
the  company  feel  able  to"  meet."  This  letter  was  signed  by  all 
the  directors  ;  and  to  me  it  seems  pregnant,  in  every  line,  with 
tlie  most  satisfactory  evidence,  that  the  directors  had  ratified 
and  adopted  the  contract,  and  meant  to  treat  it  as  if  it  had 
been  d;ily  executed  by  them  all. 

Those  facts  are  undeniably  proved  ;  and  although  the  two 
directors  swear  in  their  answers,  that  they  "  did  not  consent 
to,  nor  ratify  the  contract,"  we  must  intend  that  they  did  not 
mean  to  deny  these  facts,  which  they  soon  after  published  in 
the  ciiiirch,  to  a  host  of  witnesses  ;  but  that  they  swore  to  what 
they  understood  to  be  the  legal  inference  from  those  facts. 
On  reviewing  the  whole  series  of  conduct  on  the  part  of  the 
directors,  afier  the  contract  was  presented  for  their  ratification, 
my  mind  is  irresistibly  led  to  the  conclusion,  that  it  was  adopt- 
ed by  them  in  their  official  character.  They  determined  to 
carry  it  into  effect ;  and  laid  an  assessment  for  that  purpose : 
and  thereby  they  made  their  election,  and  are  concluded  by  it. 

When  Skinner  told  them  **he  had  run  the  company  in 
debt  15,000  dollars,  and  did  not  know  how  they  would  like 
it,"  and  presented  to  them  the  contract  which  he  had  sealed, 
good  faith  required,  that  they  should  then  have  taken  their 
^tand,  and  have  apprized  him  of  their  intention,  if  they  meant 
to  disavow  *the  contract,  and  throw  the  burthen  on  him  alone.  [  *  544  ] 
If  they  had  done  so,  he  might  have  found  other  associates,  and 
provided  other  means  of  carrying  the  contract  into  effect ;  and 
secured  himself  against  a  ruinous  losi>,  which  now  would  be  in- 
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ry  ERROR,  evitahle.     '^  BaHhabitio  retrotrahitur^  et  mandato  aqnipara 

ALBANY,      ^**'"-" 

Febniary,i8i2.       My  opinion,  therefore,  is,  that  in  regard  to  the  question  of 
Vf""'"''''"^*^  contribution ,  the  stockholders  stand  in  the  same  situation  as 
V.  if  their  agents,  the  directors,  had  originally   made  the  con- 

Dayton.  ^^3^^  q„  behalf  of  the  Company  ;  and  that  all  who  continued  to 
be  stockholders,  at  the  date  of  the  ratification  of  that  contract^ 
are  personally  liable  to  such  contribution,  if  the  joint  fund  shall 
prove  insufficient ;  and  that  IVhite,  Taylor  and  Uhitt  are  to 
be  included  as  stockholders,  for  two  shares,  in  respect  to  such 
contribution.  As  creditors,  they  have  a  right  to  recover  da- 
mages under  the  contract ;  and  as  copartners,  they  arc  bound 
to  contribution.  Their  subscription  for  two  sluires  of  stock 
was  accompanied  by  a  stipulation,  that  they  (WAi/e,  Taylor 
and  White)  ^'siiould  be  exempt  from  any  assessment  which  had 
been,  or  should  be  made,  until  the  factory  should  be  in  opera- 
tion :"  but  this  exemption  extends  only  to  assessments  for  capi- 
tal stock  to  be  invested  in  the  joint  concern  ;  and  Ims  no  appli- 
cation to  their  mutual  responsibility  for  the  debts  of  the  com- 
pany beyond  the  joint  fund. 

It  follows,  therefore,  that  it  would  be  inequitable  to  allow 
IVhitCy  Taylor  and  Jlhite  to  sue  -out  execution,  until  the 
measure  of  contribution  is  settled,  and  a  reasonable  time  has 
b<^en  allowed  to  enforce  it. 

For  these  reasons,  my  conclusion  is,  that  the  decretal  orders 
aj)ji'*alcd  from  ought  to  be  reversed. 

Yatf.s,  J.  This  appeal  is  from  two  decretal  orders  of  the 
Court  of  Chancery :  the  one  is  a  reference  to  a  Master,  as  be- 
tween the  a{)pellant  and  the  res])OTidcnts,  IVhitCy  Taylor  and 
flhite,  to  ascertain  and  report  the  damages  sustained  by  them, 
by  reason  of  the  nonexecution  and  abandonment,  on  tlie  part 
of  the  appellant,  of  the  agreement  between  them  of  the  i25th 
of  Apiii,  1615,  requiring  the  Master  to  report  the  amount  due 
to  those  three  respondents,  for  the  work  done  and  the  materi- 
als furnished,  and  for  all  other  expenses  by  tliem  bona  fide  and 
actually  incurred,  pursuant  to  the  said  agreement,  prior  to  tJie 
[  *  545  ]  1st  of  Augtist,  1815,  when  the  further  execution  of  ^the  agree- 
ment was  abandoned,  by  reason  of  notice  of  the  inability  or 
refusal  of  the  appellant  to  fulfil  it ;  and  also  to  ascertain  and 
report,  in  addition  thereto,  the  amount  of  the  actual  loss  and 
injury,  if  any,  which  /r.,  T.  and  H'.  may  have  sustained,  by 
reason  of  such  abandonment  of  the  contract,  reserving  the 
question  of  the  costs  and  all  further  questions,  until  the  coming 
hi  of  the  Master's  report. 

The  other  decretal  order  complained  of,  is,  that  the  respond 
ents  were  not  bound  to  contribute  to  the  danmges  which  n)ight 
be  as^:esscd  and  levied  by  and  on  behalf  of  the  respondents^ 
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iniite,  Taylor  and  JVhite,  against  the  appellant,  upon  .he  m  error, 
above-mentioned  contract,   and  ordering  a  statement  of   ac-     ALBANY 
counts  by  the  Master,  in  furtherance  of  such  decision.  February,i822. 

A  suit  at  law  iiaving  been  brought  on  tliis  contract  against  ^"^"^^^^^^ 
the  appellant,  for  these  instalments,  amounting  to  1,900  dol-  v. 

lars,  it  is  insisted,  that  the  judgment  on  the  demurrer  to  the  Daytoh. 
plea  pleaded  in  that  cause,  has  settled  the  question  as  to  the 
individual  responsibility  of  the  appellant.  In  my  view  of  the 
subject,  this  decision  cannot  be  considered  as  conclusive.  The 
fact  is,  that  the  suit  in  Chancery  had  been  instituted,  and  ail 
proceedings  at  law  enjoined,  before  such  judgment  had  been 
rendered.  Besides,  the  ground  of  that  decision  against  the  de- 
fendant in  the  Supreme  Court,  was  an  omission  in  his  plea  in 
bar,  of  an  averment  that  the  appellant  had  authority  U>  execute 
the  agreement  for  the  directors;  and  the  bill  and  evidence 
clearly  show  facts  and  circumstances  not  available  in  the  de- 
fence at  law  ;  and  that  the  appellant,  in  order  to  secure  the 
benefit  of  this  evidence,  has  been  obliged  to  resoct  to  a  Court 
of  equitable  jurisdiction  for  relief.  The  judgment  of  the  Su- 
preme Court  cannot,  therefore,  be  deemed  res  judicata,  so  as 
to  preclude  an  equitable  remedy ;  nor  does  the  decree  of  this 
Court,  reversing  the  order  of  his  Honor  the  Chancellor  for  dis- 
solving the  injunction,  establish  the  individual  resj.onsibility  of 
the  appellant,  so  as  to  prevent  him  from  claiming  his  right  to 
contribution  from  the  members  of  the  association,  or  some  of 
them.  That  decree  was  made  on  the  bill  and  answer  of  Hhite, 
2'aylor  tkud  f I  kite,  which  answer  was  then  properly  taken  to 
be  true,  le;iving  to  the  appellant  the  rigiit,  afterwards,  of  disprov- 
ing it,  unci  showing  facts  from  which  he  might  still  be  entitled 
to  the  ^contribution  sought  by  the  bill,  and,  as  stated  by  the  [*546] 
counsel,  on  the  part  of  tJie  appellant.  The  condition  annexed, 
upon  which  the  injunction  was  to  be  continued,  of  confessing 
a  judgment  in  the  suit  at  law,  was  an  exerciSe  of  discretion  by 
this  Court,  with  a  view  to  the  security  of  fi  hite,  Taylor  and 
JVhite,  for  any  losb  by  suspension  of  the  proceedings,  without 
conclusively  deciding  with  regard  to  damages.  The  question, 
therefore,  whether  the  alleged  authority  in  Skinner  to  execute 
the  contract  for  the  other  directors  and  the  other  stockholders, 
has  been  made  out  by  the  pleadings  and  evidence,  subsequently 
taken  in  the  cau.se  to  entitle  him  to  contribution,  still  remained 
open,  and,  of  course,  was  a  proper  subject  of  investigation  for 
the  Court  below,  notwithstanding  the  judgment  at  law  and  the 
decree  of  this  Court. 

In  the  decision  of  this  Court  alluded  to,  it  is  stated  in  the 
opmion  delivered  hy  me,  that  the  respondents,  fVhite,  Taylor 
and  n  hiie,  were  entitled  to  the  damages  sustained  by  them  m 
consequence  of  the  rescinding  of  the  contract ;  and  that  from 
tlie  circumstances  disclosed,  such  rescinding  must  be  deemed 
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IS  ERROR,  to  have  been  by  mutual  assent,  which  placed  the  rights  of  tlie 
ALBANY,     parties  under  it,  on  grounds  diflereil  from  what  would  have 

K*-!»ruary,i8i2.  been  thc  casc,  if  Hhite,  Taylor  and  fVhite  had  continuec 
their  operations.  The  profits,  therefore,  which  might  have 
v'"*  been  made,  if  the  contract  had  been  complied  with  on  their 
i)vvTO!f.  pr^i-t^  I  am  incrmcul  to  think,  ought  not  to  be  taken  into  ac- 
count. It  certainly  was  not  intended  by  me,  that  it  should  be 
considered  a  subject  of  inquiry,  in  ascertaining  those  damages. 
They  had  performed  the  contract  in  part ;  and  as  far  as  that 
liad  been  done,  they  were  entitled  to  just  compensation  in  da- 
mages, for  their  actual  losses  and  expenditures ;  that  is,  as  far 
as  they  had  proceeded  in  complying  with  the  contract. 

It  is  undoubtedly  settled  law,  that  one  person  cannot  seal  for 
another,  without  express  authority ;  and  that  by  assuming  to 
act  without  it,  a  personal  obligation  is  created.  That  authority 
may,  however,  in  some  instances,  be  by  parol;  as  in  the  case  of 
Ball  V.  Dunstcrville,  (4  Term.  Hep.  313,)  where  a  bill  of  sale 
was  made  by  two  partners,  sealed  with  the  seal  of  one  of  them, 
for  and  in  behalf  of  himself  and  the  other,  and  by  the  authori- 

r  *  547  ]  ty  of  the  other,  and  in  his  presence  ; — the  *Court  decided,  that  it 
was  a  good  execution,  though  sealed  with  the  seal  of  one  only. 
The  authority  sot  up  by  the  appellant,  with  regard  to  the  exe- 
cution of  this  a<?rerinent,  has  not  been  recognised,  or  assented 
to,  by  fVhite,  Taylor  and  fVhile,  so  as  to  confine  them,  in 
seeking  compensation,  to  the  directors,  or  the  members  of 
the  association.  There  certainly  appears  to  have  been  no  pre- 
vious rt»soliition  of  the  directors  or  the  company,  entered  in 
their  minutes,  expressly  authorizing  the  appellant  to  axecute  it, 
or  Skinner  never  could  have  expressed  himself  as  he  did,  "  That 
he  had  run  the  company  in  debt,  that  day,  to  15,000  dollars, 
and  he  did  not  know  how  they  would  like  it."  Although  this 
sliows,  that  no  resoK.won,  stating  the  terms  of  the  contract  spe- 
cially, had  been  entered  in  the  books  of  the  ccmpany,  still  it  is 
by  no  means  conclusive,  that  the  a])pellant  acted  altogether 
without  authority.  The  terms  of  the  contract  could  not  be 
known  to  the  company  until  made,  and  he  might  in  this  con- 
versation have  alluded  to  the  terms  only.  Under  those  cir- 
cumstances, no  doubt  remains  of  the  individual  liability  of  tiie 
appellant  to  fVhite,  Taylor  and  White,  for  the  amount  of  the 
da!nag(is  on  the  contract,  as  before  stated,  if  they  elected  to  re- 
sort to  him  exclusively.  But  this  individual  responsibility,  un- 
der the  control  of  fVhitey  Taylor  and  fVhite,  does  not  release 
the  other  stockholders  from  contribution.  The  comiitional  sig- 
nature for  the  shares  subscribed,  so  far  implicated  H  hite, 
Taylor  and  JVhite,  as  to  subject  their  recovety  to  the  equitable 
qualifications  and  restrictions  necessarily  arising  out  of  the  facts 
disclosed  in  the  case.  The  form  of  the  contract,  and  signing, 
as  for  the  directors,  must  be  deemed  the  exclusive  act  of  the 
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appcjllnnt,  as  it  regards  fVhite,  Taylor  nnd   TV  kite ;  and  can-  ly  error. 
not  affect  their  remedy  against  him,  except  by  subjecting  it  to     ALBANY, 
the  restrictions  mentioned.     If  the  assumption  to  seal  for  the  February,  182?. 
directors,  had  been  without  their  knowledge,  or  subsequent  as-  "^^^J^J^^^ 
sent,   and  wholly  unaccompanied  by  acts   of  recognition    or  v. 

ratification  on  their  part,  there  must  have  been  an  unqualified      Datton. 
recovery  for  the  damages  against  the  appellant,  not  subject  to 
any  restrictions  by  the  Court  of  Chancery ;  and  he,  of  course, 
would  have  been  without  remedy  against  the  other  members 
of  the  company. 

*It  cannot,  however,  be  denied,  that  the  source  from  whence  [  *548] 
the  payments  were  to  have  been  derived  was  known  to  both 
I'arties  ;  and  having  failed,  the  disappointment  must  have  been 
L(jually  unexpected  to  both  ;  because  the  respondents,  Jf'kite, 
Taylor  VinA  fVhite,  subscribed  the  articles  of  the  association,  on 
an  express  condition  or  stipulation  against  assessments  on  th(  m- 
selves,  until  the  factory  should  be  in  operation.  They,  there- 
fore, knew  that  the  payments  were  to  be  drawn  from  those 
assessments ;  and  the  refusal  of  the  stockholders  to  pay,  when 
called  upon,  being  an  iftcident  not  to  be  avoided,  and  beyoiid 
the  control  of  the  appellant  and  JVhite,  Taylor  and  White,  I 
can  see  no  sound  objection  to  its  aflfording  grounds  for  the  in- 
terposition of  a  Court  of  Equity,  in  postponing  the  collection 
of  the  amount  of  damages  which  might  be  found  against  the 
appellant,  until  the  question  of  contribution  shall  be  settled 
between  him  and  those  of  the  company  who  may  be  adjudged 
liable  to  bear  the  burthen  with  him,  and  a  reasonable  opportu- 
nity aflbrded  to  enforce  such  contribution/.  It  will  readily  be 
[»erceived,  that, by  adopting  this  measure,  recourse  will  be  had, 
in  the  first  instance,  to  the  legitimate  source  from  whence  the 
f::irties  to  the  agreement  originally  expected  the  funds  should 
lie  derived.  It  is,  therefore,  no  matter  of  surprise  on  fVhite, 
Taylor  and  (Vhite.  And  this  course,  it  would  seem  to  me, 
is  dictated  by  the  soundest  principles  of  equity  ;  for  it  cannot 
be  controverted,  but  that  the  present  situation  of  the  appellant 
has  arisen  from  the  defjiult  of  others,  without  fraud  or  collusion 
on  his  part ;  a  result,  as  has  been  before  stated,  equally  unexpect- 
eil  to  both  parties  to  the  agreement,  and  inevitable,  as  it  regards 
the  appellant. 

This  leads  me  to  the  question  of  contribution  before  alluded 
to ;  and,  on  that  subject,  I  am  inclined  to  think,  that  the  evi- 
dence fully  authorizes  the  appellant's  claim,  on  some  of  the 
respondents,  to  contribute  ratably  to  the  payment  of  the 
amount  of  damages  whicli  may  be  recovered  against  him,  ac- 
cording to  their  respective  shares  in  the  company. 

That  the  appellant  was  about  entering  into  a  contract  for 
machinery,  was  known  to  some  of  the  company,  is  a  fact  which 
cannot  be  denied.     And  that  the  assent  to  the  making  of  such 
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contmcl  by  liim  had  been  obtained  of  some  of  the  mcmben 
^individually,  also  appears  by  the  testimony  of  several  vriN 
nesses.  It  must,  however,  be  admitted,  that,  according  to  tite 
terras  of  the  contract,  such  knowledge  and  individual  assent 
alone,  would  not  be  sufficient  to  entitle  the  appellant  to  claim 
contribution  from  the  other  stockholders.  If  the  contribution 
sought  for,  therefore,  rested  merely  on  what  took  place  pre- 
vious to  the  making  of  the  agreemeut  with  White,  laylor  and 
Jf'hitey  I  i^houid  entertain  doubts  on  the  subject.  But  con* 
nee  tint;  those  facts  and  circumstances  with  the  subsequent 
acts  of  the  directors,  it  seems  to  me  that  sufficient  ap[x?ars  to 
implicate  all  the  stockholders,  (except  Aathan  Doan,  who 
had  forfeited  his  share  before  the  contract  had  been  entered 
into,)  so  as  to  render  them  liable  to  contribution.  For,  if  the 
directors  had  the  power,  by  the  articles  of  association,  to  au- 
thorize an  agent  to  make  the  contract,  it  would  be  extraordi* 
nary,  indeed,  if  they,  as  principals,  elected  to  conduct  the 
business  themselves,  they  should  not  be  at  liberty  to  do  it. 

The  assessment  of  the  27th  of  Aprtl,  only  two  days  subse- 
quent to  the  consummation  of  the  contract,  was  unquestioiiably 
made  by  them  with  a  view  to  meet  the  payment  of  die  first  in- 
stalments ;  and  the  letter  of  the  :20th  of  May,  1815,  under  the 
signature  of  the  appellant,  klilliam  Raymond,  Jun.  and  Abner 
1\  llitchccck,  conclusively  proves,  that  they,  as  directors,  had 
reco^nisf(i  and  adopted  tiie  contract  made  with  J i  kite,  Taylor 
and  i\  hite.  In  that  letter  they  state,  that  Naikan  H.  liay^ 
mould,  tiie  hearer,  was  authorized  to  make  such  alterations  as 
the  company  felt  uUe  to  meet.  Raymond  was  treasurer  to 
the  association  ;  and  it  is  evident  that  Ira  Hall,  Abraham 
Dayton,  and  Reuben  IVheehr,  by  their  acts  and  declarations, 
recognised  and  ado[)ted  it.  It  cannot  be  pretended,  that  they 
did  this  without  information  as  to  the  true  situation  of  the 
company.  It  is,  therefore,  clear,  that  the  subsequent  acts  of 
the  directors  evinced  their  views  and  intentions,  in  relation 
to  this  agreement.  This  ratification  of  the  contract,  by  the 
directors,  in  my  view  of  the  subject,  establishes  the  appellant's 
claim  for  contribution^  from  all  the  stockholders.  But  admit- 
ting that  the  assent  of  all  was  necessary  to  niake  them  liable, 
the  testimony  is  conclusive,  as  to  the  interference  of  those  who 
were  *stockholders  at  the  time,  and  immediately  after  the  con- 
tract had  been  entered  into.  Henry  Buckley,  a  subscribing 
witness  to  it,  states,  that  ha  Hall  and  William  Raymond^ 
Jun.,  were  present  when  it  was  made,  and  assented  to  it. 
That  Reuben  H  heeler,  after  it  was  executed,  declared  that  the 
con  J  pan  y  were  bound  l)y  it.  That  there  was  not  one  of  them 
who  dared  deny  it.  That  in  the  fall  of  1816,  Abner  P.  Hitch- 
cock  and  Reuben  Wheeler  were  both  desirous  to  reduce  the 
coiidae;  I J  lixe  hundred  spindles  iiylvestei*  Norton,  another 
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Hubscribing  witness,  and  Richard  Savage,  confitmed  the  above  in  error. 
testimony,  as  to  Ira  Hall  and  fVilliam  Raymond,  Jun,    Sarr^^     albany, 
ud  Clark  states,  that  Abraham  Dayton  told  him  his   1000  February,i82t 
dollars  would  be  applied  on  the  contract  for  the  machinery    ^^"^^^^^^^^T^ 
The  testimony  of  Ebenezer  Walker,  Charles  Buckley,  anr  '- 

Mai'tin  Lee,  goes  to  show  that  Abner  P.  Hitchcock  knew  of       '••v'^o!*- 
the  agreement,  and  confessed  that  assessments  had  been  made 
to   meet   the   instalments.     That   the   directors   were   calleo 
together  for  the  purpose.  • 

Fonblanque,  (vol.  1,  p.  295,  b.  1,  ch.  4,  sec.  18,)  states 
that  if  a  third  person  treats  for  one  that  is  absent,  without  hig 
order,  but  undertakes  for  his  consent,  the  absent  party  does 
not  enter  into  the  covenant  until  he  ratifies  it.  The  case  of 
the  Bank  of  Columbia  v.  Paiterson^s  heirs,  decided  in  the 
Supreme  Court  of  the  United  States,  (7  Cranck,  299,)  con- 
tains principles  pecuUarly  applicable  to  the  present.  It  aj)- 
pcars,  that  in  1804  a  contract  iiad  been  made  by  Patterson, 
and  an  authorized  committee  of  the  Bank,  under  their  private 
seals,  whereby  Patterson  agreed  to  do  all  the  carpenter's  work 
to  the  banking  house,  in  the 'manner  therein  stated,  which 
was  referred  to  in  a  subsequent  agreement  in  1807  ;  by  which 
last  agreement,  all  the  work  done  by  Patterson,  was  to  be 
measured  and  valued  by  two  persons  named,  according  to  cer- 
tain rates.  The  Court  decided,  that,  upon  a  special  contract, 
executed  on  the  part  of  the  plaintiff,  indebitatus  assumpsit 
would  lie  for  the  price,  and  that  a  simple  contract  was  not 
merged  in  a  sealed  instrument,  which  merely  recognises  the 
debt,  and  fixes  the  mode  of  ascertaining  its  amount ;  and  that, 
upon  general  counts,  a  special  agreement  executed,  might  be 
given  in  evidence  ;  that  wherever  a  corporation  aggregate  is 
acting  within  the  scope  of  the  ^legitimate  purposes  of  its  in-  [*551  J 
stitution,  all  parol  contracts  made  are  express  promises  of  the 
corporation,  and  all. duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied  promises,  for 
the  enforcement  of  which  an  action  lies.  Judge  t^tory,  in 
giving  the  opinion  of  the  Court,  says,  "the  contracts  were  for 
the  exclusive  use  and  benefit  of  the  corporation,  and  made  by 
their  agents  for  purposes  authorized  by  their  charter.  The 
corporation  proceed,  on  the  faith  of  those  contracts,  to  pay 
money,  from  time  to  time,  to  the  plaintiff's  intestate ;  although, 
then,  an  action  might  have  laid  against  the  committee  person- 
ally, upon  their  express  contract,  yet  as  the  whole  benefit  re- 
sulted to  the  corporation,  it  seems  to  the  Court  that,  from  this 
evidence,  the  jury  might  legally  infer  that  the  corporation  had 
adopted  the  contracts  of  the  committee,  and  had  voted  to  pay 
the  whole  sum  which  should  become  due  under  the  contracts, 
and  that  the  plaintitf's  intestate  had  accepted  their  engage- 


ment." 
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/.v  ERROR.       If  this  principle  of  subsequent  adoption  and  ratification  is 
AiJUNY,"  applicable  to  corporatioLs,  it  applies  more  emphatically  to  pri- 

Ft'hru;iry.i822.  vatc  assoclations,  especially,  when  the  contract  has  been  rati- 

^s'^"^^Cr^^  fied,  not  only  by  those  immediately  authorized  to  conduct  the 
V.  business  of  the  company  ;  but  when  the  recognition  and  adop- 

UwioM.      ^j^fi  Qf  j^  have  been  brought  home  to  every  individual  intercsi 
cd  in  the  association. 

In  this  case,  no  payment  had  been  made  by  the  company  to 
fVfrite,  Taylor  and  ffhiie,  so  that  they  had  not  accepted  ol 
their  engagements,  but  assessments  had  been  ordered  by  them; 
and  it  is  in  vain  to  pretend,  that  the  procuring  of  the  machi- 
nery would  not  have  proved  beneficip.1  and  necessary  to  con- 
duct the  business  of  the  association.  It  was  evidently  a  mea- 
sure indispensable  in  the  creation  of  the  establishment,  accord- 
ing to  the  intent  and  meaning  of  the  articles  of  association  ; 
and  it  will  not  admit  of  a  moment's  doubt,  but  that  it  was  so 
treated  and  considered  by  all  the  persons  concerned  in  the 
undertaking,  at  the  time  the  contract  was  entered  into,  and 
immediately  thereafter.  To  suffer  those  persons,  therefore,  to 
stand  by  and  encourage  the  appellant  to  make  the  agreement, 
and  by   their  subsequent  conduct  to  recognise  and  adopt  it, 

[  *  bo'2  '  and,  afterwards,  on  finding  the  *concern  to  be  a  losing  business, 
to  shield  themselves  from  responsibility,  under  the  pretence  of 
want  of  authority  to  make  the  contract,  and  thus  throw  the 
responsibility  on  the  appellant  exclusively,  with  ruinous  dama- 
gjjs.  seems  to  me  to  be  an  act  of  injustice  not  to  be  tolerated. 
Oji  the  contrary,  it  presents  a  case,  in  my  view,  peculiarly  re- 
quiring the  interposition  of  a  Court  of  Equity,  in  securing  to 
the  party  a  right  to  look  to  the  credit  of  the  individual  mem- 
bers ;  because,  they  must  be  deemed,  by  their  own  acts,  to 
have  ratified  the  covenant  or  contract,  and,  of  course,  in  mak- 
ing themselves  parties  to  it,  rendered  themselves  personally 
liable  with  ihe  appellant,  in  proportion  to  tlieir  interest.  It* 
this  be  correct,  it  is  evident,  that  none  of  the  members,  thus 
circumstanced,  could  shelter  themselves  under  the  sixth  article 
of  the  association  by  a  forfeiture  of  shares,  and  by  those  indi« 
rect  means  avoid  the  performance  of  a  contract  to  which  they 
had  before  voluntarily  (at  least  in  a  Court  of  Equity)  made 
themselves  parties.  If  this  article  should  receive  the  exposi- 
tion contended  for  by  the  respondents,  a  door  would  be  open 
for  the  practice  of  frauds  on  innocent  strangers ;  for  it  must 
readily  be  perceived,  that  copartners  for  conducting  business 
of  this  description,  could,  at  all  times,  so  arrange  their  con- 
cerns, as  to  reap  the  profits  of  the  establishment  at  the  sole 
risk  of  their  creditors. 

My  opinion,  accordingly,  is,  that,  with  regard  to  the  first 
decretal  order,  as  between  the  appellant  and  the  respondents, 
John  JVhite,  Randolph  Taylor  and  Marvin  White,  the  Mas- 
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ter  be  directed  to  inquire  and  report  only  as  to  their  actual  in  error. 
losses  and  expenditures,  as  far  as  they  had  proceeded,  in  com-     alhany. 
plying  with  the   contract ;  that  the  injunction  with  regard  to  Februarv,i822 
the  judgment  in  the  suit  at  law,  in  which  John  White,  Ran--  ^^'^kisker^ 
dolph  Taylo^  and  Marvin  White,  are  plaintilBs,  and  Reuben  \. 

Skinner,  dei'endant,  be  continued,  until  the  question,  as  to  J>*vton. 
contribution  between  the  appellant  and  the  respondents,  is 
finally  decided  and  ascertained.  That  the  last  decretal  order, 
as  between  the  appellant  and  all  the  other  respondents,  be  re- 
versed, with  directions  to  the  Court  of  Chancery,  to  enter  a 
decree,  declaring  all  the  •respondents,  except  Nathan  Doane, 
liable,  individually,  to  contribute  ratably  to  the  payment  *of  [  *  553  ] 
the  damages,  which  may  ultimately  be  recovered  from  the  ap- 
pellant, in  consequence  of  the  abandonment  of  the  contract, 
with  IVhiie^  Taylor  and  White,  for  machinery;  and  as  re- 
spects Nathan  Doane,  that  the  bill  be  dismissed,  and  tliat  he 
Ix*  paid  the  costs  incurred  in  the  Court  below. 

WooDwoiiTH,  J.,  concurred. 

Van  Ness,  J.,  was  of  opinion,  that  the  decree  of  the  Couri 
of  Chancery  ought  to  be  allirmed,  and  stated  his  reasons. 

Spencer,  Ch.  J.  I  cannot  think  that  the  question,  whether 
(he  appellant  is  bound  at  law,  to  respond  to  // .,  1\  and  H'., 
because  he  has  entered  into  a  covenant  under  seal,  admitting 
that  he  had  authority  from  the  Granville  Cctton  ]\! tniufactur- 
ing  Company,  to  make  the  contract,  has  been  decided,  either 
in  the  Supreme  Court,  or  in  this  Court,  on  the  former  appeal. 
The  appellant  never  availed  himself  of  the  permission  given 
by  the  Supreme  Court,  to  amend  his  plea,  by  setting  forth  his 
authority  from  the  company,  to  contract  with  //'.,  T.  and  // . 
He  saw  fit  to  seek  relief  in  equity  ;  and  when  the  case  came 
before  this  Court,  on  the  former  occasion,  it  was  from  an  ap- 
peal dissolving  the  injunction ;  and  the  argument  proceeded 
on  the  bill  and  answer  only.  All  the  parties  are  now  before 
the  Court ;  and  it  is  not  material  to  inquire,  what  would  be 
the  strict  principle  of  law,  as  between  the  appellant  and  W,, 
T,  and  Jl\  The  question  now  is,  whether  the  appellant,  ad- 
mitting him  to  be  eventually  responsible  on  his  covenant  to 
Jf\,  T,  and  H\,  is  not,  as  between  himself  and  the  other  re- 
spondents, entitled  to  call  on  them,  to  contribute  towards  the 
payment  of  such  damage  s,  as  W,,  T,  and  W.  are  entitled  to 
lecover,  by  virtue  of  their  contract,  and  whether  all,  or  some 
only,  of  the  rcsj)oridents,  are  liable  to  such  contribution. 

I  take  it  to  be  clearly  proved,  that  the  appellant,  who,  to- 
gether with  William  Raymond,  Jun,,  and  Ahner  1\  Hitch- 
cock, were  the  directors  and  agents  of  the  company,  (which  is 
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J\  EBROli.  a  private,  unincorporated  association,)  made  the  contract  witJ 

TlbTny""   ^'•'  ■^'  ^"^  ^^•'  ^^^^  ^^^^  direct  approbation  and  consent  *ot 
February ,1822.   Wm,  Raymond,  Jun.,Vind  that  it  was  subsequently  made  known, 
^-^"Y"*^^  assented  to,  and  ratified  by  A.  P.  HUchcock,  the  other  director, 
KijjNER      j^,^  Hallj  Abraham  Dayton,  Reuben  /f'/icefer,  and  Nathan  II. 
Day  I  ON.      Raymond.  Indeed,  all  the  respondents,  except  JVaf  Ann  Uoane, 
have  assented  to  and  ratified  this  contract,  either  by  being  pre- 
sent and  concurring  in  the  assessment,  made  the  27th  of  April, 
1815,  for  the  express  purpose  of  raising  moneys  to  meet  the 
engagement  entered  into  by  the  contract  of  the  25th  of  Ajiril, 
1815,  between  the  appellant,  in  behalf  of  the  directors,  and 
fV.y  T.  and  W.y  or  by  payments  on  that  assessment,  w^ith  a  full 
knowledge  of  the  purpose  and  object  of  the  call  and  assess- 
ment. 

Both  at  law  and  in  equity,  the  subsequent  assent  of  the 
principal  to  the  act  of  an  agent,  in  relation  to  the  interest  and 
affairs  of  the  principal,  is  equivalent  to  a  positive  and  direct 
authorization  to  do  the  act.  Such  subsequent  assent,  is  an 
adoption  of  the  act  of  the  agent,  with  a  view  to  reap  the  bene- 
fit flowing  from  it ;  and  he  who  receives  the  advantages  and 
profit  of  a  contract,  must  assume  the  risk  of  the  disadvantage 
and  loss  which  may  attend  it. 

There  would  be  no  difliculty  in  coming  to  the  conclusion, 
that  all  the  members  of  the  association  who  ratified  the  con- 
tract, were  bound  to  abide  the  advantages  and  loss  attcndmg 
it,  but  for  the  terms  of  the  association.  The  associates  were 
partners,  as  regarded  each  other,  and  as  regarded  the  public, 
who  dealt  with  them  and  trusted  them.  Their  respective  lia- 
bilities to  each  other,  and  to  third  persons,  ignorant  of  the 
terms  of  their  association,  may,  undoubtedly,  be  diflferent.  In 
the  latter  case,  they  would  be  liable  without  reference  to  their 
private  rules,  but,  in  the  former  aise,  their  own  rules  would  be 
binding,  as  among  themselves. 

It  has  been  strongly  insisted  on,  that  the  only  remedy  which 
one  of  the  members  of  the  association  can  have  against  ano- 
ther, is  by  a  forfeiture  of  the  shares  held  by  such  member. 
The  sixth  article  of  the  constitution,  or  association,  is  as  fol- 
lows :  "  Each  person  shall,  at  the  time  of  subscribing  for  stock, 
pay  in  cash,  on  every  share  by  him  or  her  subscribed,  10  dol- 
lars, and  shall,  from  time  to  time,  and  at  all  times  tliereafter, 
pay  such  assessments  as  shall  be  made  by  the  president  and 
f  *  555  ]  directors,  or  forfeit  such  *sharo  or  sliares,  with  all  previous 
payments  made  thereon."  The  Chancellor  was  of  opinion 
that  the  appellant  was  not  entitled  to  charge  the  other  mem- 
bers of  the  association,  individually,  with  any  part  of  the  dama- 
ges, for  which  he  was  liable,  under  the  contract,  to  /F.,  T.  and 
fV.  He  held,  that  the  company  could  not  be  bound,  beyond 
the  capital  paid  in,  and  that  the  president  and  directors  had 
no  power,  under  the  articles,  to  bind  the  members  individual- 
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ly ;  and  that  whoever  dealt  with  the  company,  as  such,  and  in  error. 
without  resorting  to  a  personal  covenant,  was  to  be  presumed     albany, 
to  deal  with  them  according  to  the  terms  of  their  constitution  ;  February,! 82*. 
and  to  give  the  cedit  to  the  funds  of  the  company  actually  ^^^^J^I^^J^^ 
paid  in,  or  to  be  paid  in,  under  assessments  duly  made ;  and,  v. 

that  he  had  no  right  to  look  to  the  credit  of  the  individual  Daytow. 
members,  unless  those  individual  members  entered  into  a  per- 
sonal covenant  or  contract.  He  considered  the  sixtli  article  as 
Q  check  to  extravagance  and  abuse,  in  the  management  of  the 
company  concerns,  and  that  every  member  reserved  to  him- 
self the  right  to  withdraw  from  further  responsibility,  by  re- 
fusing to  pay  any  more  assessments,  under  the  penalty  of  a 
forfeiture  of  his  shares,  and  of  all  previous  payments  made 
thereon.  He  was  of  opinion  that  the  assessment  of  the  27th 
o{  April,  1815,  implied  no  other  obligation  than  to  pay  it,  or 
submit  to  the  forfeiture ;  that  an  assent  to  tlie  assessment  was 
no  ratification  of  the  contract,  and  that  the  other  respondents 
were  not  chargeable  with  any  breach  of  faith,  in  refusing  to 
pay  it,  and  submitting  to  the  penalty  ;  and  that  neither  the 
appellant  nor  TV.y  T,  and  JV.  could  complain  of  any  surprise 
or  imposition,  by  such  refusal,  for  they,  were  subscribers  to  the 
articles  of  association,  and  knew  the  .tenor  of  it. 

It  seems  to  me,  with  all  deference,  that  the  opinion  of  the 
Chancellor  goes  to  the  subversion  of  all  claim,  or  demand  for 
compensation,  by  fF,,  T.  and  fV.,  for  the  nonfulfilment  of 
the  contract  with  the  appellant  ;  unless  we  are  prepared 
to  say,  that  the  contract  ought  to  be  considered  a  personal 
covenant  on  the  part  of  the  appellant.  It  appears  to  me  im- 
possible that  it  should  so  be  considered,  by  a  Court  of  Equity. 
kV.,  T.  and  fV,,  being  subscribers  to  the  articles  of  association, 
and  knowing  the  tenor  of  it,  knew  as  well  as  the  *appellant,  f  *556] 
whether  he  could  bind  the  association  by  Iiis  contract.  This 
case  is  entirely  distinguisliable  from  the  one  where  a  stranger 
is  dealing  with  an  agent  who  professes  to  have  power  to  bind 
his  principal,  when  he  has  no  such  authority.  In  that  case, 
if  the  agent  exceeds  his  power,  he  shall  be  personally  bound  ; 
otherwise,  the  party  dealing  with  him,  and  ignorant  of  his  de- 
fect of  power,  would  be  defrauded  ;  but  when  the  knowledge 
of  the  contracting  parties  is  the  same,  when  the  defect  of 
power  is  known  to  both,  if  the  person  assuming  to  be  an  agent, 
acts  in  that  capacity,  but,  from  defect  of  power,  docs  not  bind 
the  principal,  in  such  case  the  other  party  cannot  impute  fraud 
to  him  ;  and,  in  the  language.of  the  Chancellor,  "  cannot  com- 
plain of  surprise  or  imposition." 

No  man  can  read  the  agreement  between  the  appellant  and 
/r.,  T.  and  W.j  without  seeing,  in  every  sentence  of  it,  the 
complete  sense  of  the  parties,  Uiat  the  appellant  was  contract- 
ing, as  agent,  for  the  sole  benefit  of  the  company  ;  and  that 
be  did  not  mean,  nor  could  W.,  T,  and  JV.  understand  him  ^ 
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IN  ERROR,  to  mean,  to  be  personally  bound.     The  agreement  professes  to 

"albany     ^^  made  by  Skinner,  Raymond,  and  Hitchcock,  as  directors. 

February,  1822.  They  engage,  in  behalf  of  the  company,  to  pay  JV.,  T.  and  W. 
the  price  stipuJated  for  the  macliinery.  They,  as  directors,  en- 
gage to  pay  the  balance  dae  on  the  first  six  frames,  when  put  in 
operation  ;  and  the  company  further  engage  to  procure  drums 
and  belts  for  the  machinery.  The  appellant  alone  signs  apd 
seals  for  the  directors ;  and,  by  way  of  postscript,  the  company 
engage  to  transport  the  machinery  at  fifty  cents  per  himdred 
weiglit.  Now  we  perceive  that,  at  one  time,  the  directors  en- 
gage in  behalf  of  the  company  ;  at  another,  for  themselves  as 
directors ;  and,  in  other  parts  of  the  agreement,  the  company 
engage ;  thus  demonstrating,  that  the  agreement  and  engage- 
ment regarded  a  performance  by  tlie  company  alone.  We  per- 
ceive that  the  whole  amount  to  be  paid  to  IV,,  T.  and  W,,  was 
1 5,120  dollars.  Is  it  possible  to  believe,  that  they  looked  to  the 
individual  responsibility  of  the  appellant?  Did  they  not  know 
that  lie  was  not  to  pay  any  thing  beyond  the  amount  of  his 
subscription  ?  Did  they  not  know  that  the  stockholders  were 
to  pay  ratably  ? 

[  *  557  ]  *But  it  has  been  strongly  contended,  that  the  appellant  had 

not  power  to  bind  the  company  by  this  contract.  I  do  not  now 
mean  as  to  their  responsibility  beyond  voluntary  payments  upon 
culls,  but  that  he  had  no  authority  to  contract  at  all.  The  fact 
has  already  been  stated,  that  the  associates  elected  the  apf)el- 
lant  as  president,  and  William  Raymond,  Jun.,  and  Abraha.n 
p.  Jfitchcocky  as  directors.  Now,  under  the  4th  article  of  the 
association,  it  is  declared  to  he  the  duty  of  the  president  and 
directors,  to  appoint  a  general  agent,  whose  duty  it  shall  be  to 
purcliase  stock  and  vend  the  goods  of  the  company,  and,  un- 
der the  particular  direction  of  the  president  and  directors,  to 
transact  all  such  business  as  they  shall  deem  best  calculated 
to  advance  the  interest  of  the  company.  This  virtually  vests 
the  power  of  transacting  all  necessary  business  in  the  president 
and  directors;  for  if  they  could  direct  an  agent  to  transact  jt, 
no  agent  having  been  appointed,  they  could  themselves  transact 
all  necessary  business.  A  power  to  direct  the  thing  to  be  done, 
implies  a  power  in  the  persons  authorized  to  give  directions  to 
do  the  thing  themselves.  Why  were  these  appointments  made, 
unless  it  was  intended,  that  the  president  and  directors  should 
act  ?  How  was  the  object  of  the  association  to  be  attained,  but 
through  the  agency  of  the  president  and  directors  ?  They,  un- 
doubtedly, had  authority  to  make  contracts,  or  else  the  asso- 
ciates were  never  in  earnest  in  the  avowal  of  their  intention  to 
put  in  operation  a  cotton  factory.  It  is  not  necessary  to  dis- 
cuss the  question,  whether  the  president  and  one  director  could 
legally  bind  the  company,  without  the  concurrence  of  the  other 
director,  because  the  proof  is  clear  and  unanswerable,  that  Jl  «i. 
Raymond,  Jun.  did  assent  to  the  contract  at  the  lime,  and  that 
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both  he  and  A.  P.  Hitchcock,  fully  approved  it,  two  days  after  in  error. 
it  was  made,  by  voting  for  an  assessment  to  meet  the  payments     albany 
stipulated  in  the  contract.     They  were,  therefore,  bound;  and  February, is^t 
all  the  associates,  excepting  Doane,  who  was  not  present  at  the  '^"'^"^''^"'^^ 
meeting  on  the  27th  of  April,  were  bound  by  the  contract,  un-  v. 

less  their  responsibilities  were  limited  to  a  forfeiture  of  their      ^attow. 
stock  and  previous  payments. 

This  case,  then,  cannot  be  distinguished  from  that  of  Ran- 
dall V.  Van  Vechten  and  others.  (19  Johns.  Rep.  60.)  That, 
*aIso,  was  upon  a  contract  under  the  hands  and  seals  of  the  [  *  553  ] 
defendants,  and  they  stipulated  to  pay  the  sums  mentioned  in 
the  body  of  the  agreement.  They  were  styled,  in  the  agree- 
ment, a  committee  appointed  by  the  corporation  of  Albany  for 
that  purpose ;  but  they  signed  and  affixed  their  individual  seals 
to  it.  The  principal  question  in  the  case  was,  whether  it  was 
a  personal  covenant,  binding  the  defendants  individually,  or 
whether  it  was  a  contract  which  bound  the  corporation.  The 
Supreme  Court  held,  that  when  a  person  assumed  to  contract 
as  an  agent  for  an  individual  or  a  corporation,  he  must  see  to 
it,  that  the  principal  was  legally  bound  by  his  act ;  for  if  he 
docs  not  give  a  right  of  action,  against  his  principal,  the  law 
held  him  personally  liable.  It  was  there  said,  that  the  defend- 
ant contracted  in  the  character  of  agent  for  the  corporation,  in 
relation  to  a  subject  exclusively  appertaining  to  the  corporation, 
and  that  they  were  not  bound,  unless  the  nature  and  form 
of  the  contract  was  such  as  to  create  no  liability  on  the  part 
of  the  corporation,  and  that  it  was  incumbent  on  the  de- 
fendants, in  order  to  excuse  themselves  from  personal  respon- 
sibility, to  show  that  the  plaintiff  had  a  legal  remedy  against  the 
corporation.  From  the  facts  in  the  case,  the  Court  was  of 
opinion,  that  the  plaintiff  there  had  a  remedy,  by  an  action  of 
assumpsit,  against  the  corporation :  and  particular  stress  was 
laid  on  the  fact,  that  the  corporation  had  recognised,  adopted, 
and  ratified  the  contract,  by  a  variety  of  acts  in  reference  to  it. 
It  was  held,  that  the  corporation  was  not  absolved,  because  their 
agents  had  entered  into  a  sealed  contract,  and  that  the  sealing 
of  the  contract  by  the  agents  did  not  alter  the  question.  The 
same  principle  was  decided  by  the  Supreme  Court  of  the  Unit- 
ed States,  in  the  case  of  Bank  of  Columbia  v.  Patterson's 
administrators.     (7  Cranch,  297.) 

There  is  a  striking  analogy  between  these  cases.  Here  the 
appellant  contracted,  in  the  character  of  an  agent  for  the  com- 
pany, and  in  relation  to  a  subject  emphatically  theirs,  with  a 
joint  interest  of  his  own.  Whether  they  were  liable,  co  in- 
stanti,  is  not  made  the  test.  They  were  liable,  before  the  ar- 
rival of  the  time  for  the  fulfilment  of  the  contract ;  and  in  that 
case,  as  here,  their  liability  was  evinced  by  their  ratification 
*and  adoption  of  the  contract.  The  variance  in  an  important  ( *  559 ) 
fiict,  between  the  cases,  would  vary,  also,  the  conclusion  on 
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IS  ERROR,  another  i>oiiit.     Admitting,  for  the  present,  that  the  company 
ALBANY      were  bound  no  further  than  they  individually  chose  to  comply 

February,  1822.  with  the  assessment ;  it  may  then  be  said  that  the  appdlaat  is 

^^"^"^^^""^"^  bound,  because  he  has  not  shown  that  IV,.  T,  and  fV.  have  a 
V.  legal  remedy  against  the  company.     But  the  important  diflc* 

Uaytoh.  fence  between  the  cases  is  this ;  Randall  was  not  a  mqaiber  of 
the  corporation  ;  he  knew  nothing  of  their  resolutions  uniil  af- 
ter the  contract  was  entered  into ;  but  /F.,  T.  and  JV.  were 
members  of  this  company ;  they  knew,  or  were  bound  to  know, 
if  the  case  be  so,  that  they  would  not  be  bound  personally,  or 
in  any  other  way  than  by  calls  and  assessments.  The  appellant, 
then,  has  shown  that  /F.,  T.  and  W.  have  every  legal  remedy 
on  the  contract,  which  was  within  the  contemplation  of  the 
parties.  The  appellant  has  bound  them  by  their  subsequent 
ratification,  as  fully  as  they  could  be  bound  by  the  terms  of 
their  association ;  and  if  they  are  not  so  bound,  as  to  be  re- 
sponsible fully  to  indemnify  /F.,  T.  and  W.  for  the  losses  they 
have  sustained,  it  is  not  because  the  appellant  had  not  power 
to  bind  or  to  contract  for  them,  but  because,  from  the  nature  of 
the  association,  it  was  optional  whether  they  would  be  bound 
or  not.  This  risk  and  contingency,  W,^  T.  and  }V.  must  be 
deemed  to  have  contemplated.  If  the  contract,  or  articles  of 
association,  were  susceptible  of  this  construction,  it  appears  to 
me,  that  such  would  be  the  consequence ;  and  that  the  appel- 
lant would  not  be  holden  personally,  he  having  acted  in  good 
faith,  and  /F.,  2\  and  IV.  being  fully  apprized  of  all  the  facts, 
and  acquainted  with  the  articles  of  association. 

But  I  cannot  yield  my  assent  to  the  principle,  that  such  of 
the  respondents  as  ratified,  adopted,  and  confirmed  the  contract, 
between  the  appellant  and  fV,,  T.  and  fV,,  are  not  responsible 
in  their  individual  persons  or  property  ;  nor  can  I  assent  to  the 
position,  that,  under  the  6th  article  of  the  association,  those  who 
have  thus  ratified  the  contract  in  question,  have  a  right  to  witli- 
draw  themselves  from  further  responsibility,  by  refusing  to  pay 
any  further  assessments,  and  by  a  mere  forfeiture  of  their  shares 
and  the  previous  payments. 

f  ♦560]  *The  object  of  the  association  was  to  manufacture  cotton 

yarn  and  cloth ;  they  were,  consequently,  to  procure  a  site 
for  a  factory,  to  procure  machinery,  to  purchase  the  raw  mate- 
rial, employ  workmen,  and  do  every  thing  necessary  to  the  ac- 
complishment of  the  object.  I  have  already  shown,  that  under 
the  4th  article  of  the  constitution  of  the  company,  the  president 
and  directors  had  the  power  to  transact  all  such  busitiess,  as 
they  should  deem  best  calculated  to  advance  the  interest  of  the 
company.  They  had  the  power  to  make  assessments ;  and  the 
9th  article  provides,  that  the  president  and  directors  shall  give 
the  stockholders  of  the  company  thirty  days*  notice  of  any  as- 
sessment made,  and  payment  required.  Would  it  be  a  fair 
and  natural  construction -of  their  powers;  would  it  comport 
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with  the  interests  of  the  concern,  or  can  it  be  presumed  to  hare  IN error. 
been  the  intention  of  the  parties,  that  no  engagement  should  albany" 
be  entered  into,  nothing  undertaken  or  done,  until  the  calls  had  February,i8& 
been  made,  and  the  money  actually  in  the  hands  of  the  trea-  ^'"^^^^f^"'^^ 
surer?  I  think  not;  and  the  acts  of  the  respondents  show  '^'Ji«*«i 
they  had  no  such  meaning.  It  is  in  evidence,  that  when  the  Dayton 
assessment  of  the  27th  of  April,  1815,  was  made,  it  was  fully 
stated  that  it  was  made  to  meet  the  payments  which  would  fall 
due  under  the  contract  with  /F.,  T.  and  W,  This,  then,  was 
an  express  recognition  of  the  right  of  the  president  and  direc- 
tors to  make  contracts,  stipulating  for  future  payment ;  and  it 
was  a  practical  construction  of  the  terms  of  the  association. 
But  the  president  and  directors  were,  by  the  4th  article,  au- 
thorized to  transact  all  such  business  as  they  should  deem 
best  calculated  to  advance  the  interest  of  the  company.  This 
was  a  plenary  power  to  enter  into  contracts,  and  to  incur  debts, 
to  promote,  according  to  their  best  discretion,  the  interests  of 
the  association.  Can  it  then  be  contended,  that  it  was  the  in- 
tention of  the  company  that  their  confidential  agents  should  as- 
sume responsibilities,  and  pledge  their  private  fortunes,  whilst 
the  other  members  o^  the  association  should  be  at  liberty,  if 
they  thought  it  for  their  interest,  to  retire  and  throw  the  whole 
charge  upon  their  agents,  with  no  other  loss  than  the  forfeiture 
of  tlieir  shares,  and  the  payments  made  ?  In  the  commence- 
ment of  the  business,  and  when  heavy  expenditures  were  ne- 
cessary, they  could  thus  *retire  with  almost  perfect  impunity.  [*561  ] 
The  mere  statement  of  the  pretension  seems  to  me  to  show  its 
unreasonableness ;  and,  I  think,  we  ought  not  to  construe  the 
Clh  article  of  the  compact  in  a  manner  which  would  produce 
sTK-h  unjust  consequences.  We  must  regard  the  end  and  ob- 
ject of  the  association,  and  all  its  provisions,  in  order  to  ascer- 
tain the  real  intention  of  the  Cth  article.  I  have  already  stated, 
that  it  binds  the  associates  to  pay  the  assessments  made  by 
the  president  and  directors,  or  to  forfeit  each  share  or  shares, 
with  all  previous  payments  made  thereon.  It  may  well  be 
questioned,  whether  the  right  of  forfeiture  is  not  one  vested  in 
the  president  and  directors,  to  be  enforced,  when  one  of  the 
company  shall  neglect  or  refuse  compliance  with  the  assess- 
ments and  calls.  I  much  doubt,  whether  it  is  a  right  vested  in 
the  individual ;  but,  admitting  it  to  be  so,  good  faith  requires, 
and  there  is  nothing  in  this  article  that  forbids  such  construc- 
tion, that  the  right  should  be  exercised,  and  an  election  should 
be  made,  in  limine.  It  is  too  late  to  resort  to  it,  after  the 
stockholders  have  assented  to  a  contratJt  made  in  their  behalf, 
and  which  imposes  a  heavy  personal  responsibility  on  their 
agents.  If  this  particular  contract  with  rV,,  2\  and  W,  had 
been  repudiated,  on  the  27th  of  April,  two  days  after  it  was 
made,  the  appellant  might  have  exonerated  himself,  by  procur- 
ing it  to  be  rescinded;  or  had  W,^  y.  and  TV,  been  immediate- 
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IN  ERROR.  ly  informed  that  the  stockholders  were  dissatisfied  with  it,  and 
ALBANY,     meant  to  avail  themselves  of  their  right  to  forfeit  their  shares. 

February,! 822.  thgy  would  probably  have  desisted  from  carrying  it  into  execu- 

^"■^][J^;^J7r^  ^^^'     ^^  ^^^  contrary,  the  assessments   were  laid,  and  the 
V.  calls  made,  without  any  opposition,  and  with  the  express  assent 

DiTTON .  ^f  j^ji  ||jg  stockholders,  except  Doane ;  and  thus  the  appellant 
and  fV.y  T.  and  fV.  were  lulled  into  security,  and  thrown  off 
their  guard.  They  had  a  right  to  believe,  and  to  act  on  that 
belief,  that  the  assessments  would  be  paid.  It  is  a  principle 
of  equity,  that,  when  a  man  is  bound  to  speak,  and  by  his  si- 
lence contributes  to  a  fraud,  he  shall  be  compelled  to  repair  the 
mischief  his  fraudulent  silence  has.  occasioned.  (1  Mad.  Ch. 
«  210,  211.)     This  principle  is  directly  applicable  to  this  view  of 

the  case ;  and  I  should  consider  it  a  fraud  on  the  appellant  and 
fV.,  T.  and  }V,  for  the  stockholders  to  be  silent,  when  provision 

[  •  562  ]  •was  making  for  the  fulfilment  of  the  contract,  with  respect  to 
their  determination  to  forfeit  their  shares,  and  thus  prevent  its 
being  rescinded ;  and  afterwards,  when  the  mischief  had  hap- 
pened, to  interpose  their  right  of  forfeiture.  Common  honesty, 
as  well  as  equity,  forbids  such  a  course. 

My  conclusion  is,  that,  although  fV.,  T.  and  TV,  would  not 
have  any  remedy  against  the  appellant,  solely,  they  have  a  good 
ground  of  action  again^  the  individuals  composing  the  associ- 
ation, excepting  Doane;  and  the  parties  being  all  before  the 
Court,  there  is  no  difliculty  in  applying  the  remedy,  by  direct- 
ing a  contribution,  ratably,  in  proportion  to  the  shares  held  by 
the  respondents  respectively,  for  the  payment  of  the  sum  justly 
due  to  fV.y  T.  and  fV.,  under  the  contract  with  the  appellant. 
Much  stress  has  been  laid  on  the  fact,  that  the  appellant  re 
fused  to  pay  the  assessments  on  his  shares.  He  had  the  same 
right  to  refuse  as  the  other  respondents ;  but  this  has  nothing 
to  do  with  the  question,  whether  those  who  thus  refused,  are 
not  now  bound  to  contribute ;  nor  has  it  any  bearing  on  tlie 
question,  whether  the  appellant  acted  as  the  agent  of  the  com- 
pany in  making  the  contract  with  JV.,  T.  and  fF.,  nor  whether 
that  contract  was  afterwards  adopted  and  ratified  by  the  compa- 
ny. I  have  not  thought  it  necessary  to  refer  to  the  evidence 
showing  that  adoption  and  ratification ;  this  has  been  already 
sufficiently  shown. 

S.  M.  Hopkins,  Senator.  If  the  decree  of  this  Court,  on  the 
former  appeal  from  the  order  of  the  Court  of  Chancery,  dissolv- 
ing the  injunction,  is  to  be  considered  as  finally  settling  the  right 
to  damages,  it  is  difficult  to  understand,  and  the  case  does  not 
inform  us,  why  the  parties,  afterwards,  on  filing  a  replication, 
have  examined  witnesses  and  gone  into  a  hearing  m  the  Court 
of  Chancery,  upon  the  merits  at  large.  That  course,4io\v- 
ever,  has  been  taken,  and  I  do  not  see  that  the  propriety  of-i 
has  been  questioned.  On  the  hearing,  the  Chancellor,  intend- 
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mg  to  conform  to  the  directions  of  this  Court,  has  ordered  a   ly  error 
reference,  to  a  Master,  to  ascertain  the  compensation  or  da-     Albany, 
mages  which   fV.,  T.  and  fV.  should  recover ;  and  as  to  the  Fcbruary,i82i 
other  respondents,  he  has  decreed  that  they  are  not  bound  to  ^^J^^^J^JTiT' 
contribute.  v. 

*It  does  not  appear,  that  ?F.,  T.  and  W,  were  advised,  that  I>^"o»- 
iir  defending  the  bill,  they  could  plead  or  insist  upon  the  judg-  [  *563  ] 
ment  of  the  Supreme  Court  on  the  demurrer,  as  ji^oncluding 
the  rights  of  the  parties,  as  to  the  subject  matters  of  the  bill, 
or  any  part  of  it,  nor  upon  the  pendency  of  that  suit,  as  a 
dilatory  plea.  But  it  has  been  insisted  on,  in  argument,  that 
the  appellant's  individual  liability  has  been  finally  adjudicated 
by  the  Supreme  Court,  on  the  demurrer,  and  that  he  cannot 
now  be  allowed  to  set  up  a  defence  which  he  has,  Gt  might 
have,  availed  himself  of  in  that  Court ;  and  it  has  been  sug- 
gested, though  not  strongly  contended,  that  the  former  decree 
of  this  Court  concluded  the  question.  The  cases  cited  in  sup- 
port of  that  position,  are  clearly  distinguishable  from  the  pre- 
sent case.  Here,  the  suit  in  the  Supreme  Court  was  not 
decided  on  the  merits  ;  but  left  open  for  the  admission  of  fur- 
ther facts  :  and  the  plaintiff  elected  to  state  those  facts  in  a 
bill  in  Chancery,  introducing  new  parties,  and  seeking  a  reme- 
dy for  himself,  and  stating  the  authority  by  which  he  executed 
the  contract,  &c.  It  does  not  follow,  that,  because  this  Court, 
on  the  former  appeal,  retained  the  injunction,  and  directed  a 
judgment  to  be  confessed,  in  the  suit  at  law,  that  they,  there- 
fore, decided  the  main  question.  The  direction  given,  might 
be  proper,  iis  a  precautionary  and  preparatory  measure  towards 
the  final  decision  of  the  controversy.  Even  \t  the  Court,  in 
a  previous  stage  of  the  cause,  had  intimated  an  opinion,  it 
would  not  be  conclusive.  No  final  judgment  or  decree  has 
been  given  ;  the  cause  is  now  open  on  its  whole  meril^  ;  and 
this  Court  is  at  liberty  to  examine  it,  from  its  foundation. 

The  })arties  to  this  bill,  or  those  whom  they  represent,  form- 
ed a  limited  and  qualified  copartnership,  the  articles  of  which 
are  set  forth  in  the  case.  The  business  was  to  be  conducted 
by  officers,  under  the  particular  direction  of  the  president  and 
directors,  all  of  whom  were  chosen  by  the  stockholders.  The 
president  and  directors  were  authorized  to  lay  assessments 
upon  the  j<tock holders,  which  were  to  be  paid,  under  the  pain 
of  forfeiture,  and  the  shares  were  transferable.  On  the  plain 
meaning  of  this  instrument,  it  is  impossible  to  doubt,  that  the 
subscription  to  it  imported  no  personal  obligation,  either  upon 
the  original  stockholders,  •or  the  transferees,  to  pay  up  the  [•564] 
assessments,  and  that  the  forfeiture  of  the  shares  was  the  only 
remedy  for  nonpayment.  The  respondents,  >F.,  T.  and  W.y 
subscribed  two  shares,  and  the  appellant  and  the  other  original 
parties  subscribed  the  residue  of  the  stock,  or  eighteen  shares. 
The  inartificial  and  inaccurate  contract  of  the  ^th  of  Aprils 
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ALBANY, 

February,  1822 

isKIICNKR 
V. 

Dattoit. 


IN  ERROR.  1815,  was  executed.  The  introductory  part  of  this  contract 
states  it  to  be  entered  into  between  the  appellant,  JV.  i?.,  Jun,, 
and  A.  P.  11. ,  ^'as  directors  of  the  Granville  Manufacturing 
Company, ^^  and  /F.,  T.  and  W.  The  object  of  the  contract 
is  machinery  for  the  manufactory.  In  a  subsequent  clause, 
the  appellant  and  the  other  two  directors  named,  '^engage  in 
behalf  of  the  said  company,  to  pay,"  &c.  And  again,  "  the 
said  directors  engage  to  pay  the  balance  when  the  frames  are 
in  operation."  *'  And  the  said  company  further  engage  to  pro- 
cure drums  and  belts,"  &c.  And  in  the  conclusion,  it  is  said, 
"  the  parties  have  set  their  hands  and  seals."  And  it  is  execut- 
ed, in  behalf  of  the  company,  thus:  "  For  the  directors^  liett- 
ben  Skinner.    (L.  S.)" 

The  first  and  cardinal  rule  in  the  construction  of  contracts, 
and  that  to  which  all  other  rules  are  subservient,  is  to  construe 
them  according  to  the  real  intent  of  the  parties.  This  rule  is 
only  to  be  departed  from  when  the  particular  intent  would  in- 
terfere with  some  great  and  salutary  rule  of  public  pohcy,  the 
breach  of  which  would  be  a  greater  evil  than  the  individual 
wrong.  In  this  case,  no  such  general  controlling  principle  in- 
terferes with  the  particular  intent.  What,  then,  was  the  real 
meaning  of  the  parties  ?  It  is  impossible  to  read  the  contract, 
and  doubt,  for  a  moment,  but  that  all  parties  supposed  that 
credit  was  given  to  the  Granville  Manufacturing  Company, 
in  tlieir  collective  and  abstract  capacity,  as  a  company,  and  not 
as  i!)(lividuals.  Is  it  possible  to  believe  that  the  appellant,  when 
he  executed  the  contract,  "  for  the  directors,"  imatrined  that  he 
was  signing  it  for  no  person  but  himself,  or  that  !V.,  T.  and  fl\ 
so  understood  it  ?  In  saying  this,  I  lay  out  of  view  all  the  parol 
proof  of  intent,  as  inadmissible,  both  in  equity  and  at  luvv. 
What  inflexible  rule  of  public  policy,  then,  is  there,  which  com- 
pels us  to  construe  this  contract  directly  contrary  to  the  inten- 
tion of  the  parties  ?  I  know  of  none,  unless  it  be  *found  in  the 
judgment  of  the  Supreme  Court,  on  the  demurrer  between  the 
original  parties.  (13  Johns.  Rep,  307.)  It  \»  there  decide(i, 
as  I  understand  the  case,  that  a  person  who  enters  into  a  con- 
tract in  the  name  of  another,  and  as  the  agent  of  another,  is 
personally  responsible  to  the  persons  with  whom  he  contracts, 
if,  from  a  defect  of  authority,  the  principal  is  not  bound.  That 
a  person  pretending  to  act  under  a  power  of  attorney,  may  l>e 
so  answerable,  in  some  cases,  I  freely  admit ;  but  the  rule  as 
laid  down  by  the  Supreme  Court,  appears  to  me  too  general. 
It  ought  to  be  hmited  to  the  cd^e,  first,  o(  fraud  in  the  agent, 
or  such  misconduct  as  is  equivalent  to  fraud ;  and,  second,  to 
the  case  of  a  personal  engagement  that  the  principal  shall  ratify. 
The  position  which  I  question,  and  shall  proceed  to  examine,  is 
this :  "  that  an  agent  is  universally  answerable  for  the  suffi- 
ciency of  his  ]>ovvers,  though  he  be  free  from  all  imputation  of 
fraud,  and  though  he  has  interposed  no  personal  engagement." 
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The  cases  cited  in  support  of  tKis  position,  are,  Velv.  127.  9  IN  error. 
Vern.  12T.  3  P.  TVms,  277.  1  Fonbl  287,  note.  Poth.  on  a  lb  any, 
Oblig.  n.  448.  4  Burr.  2108.  3  Johns.  Cas.  70.  5  East,  February^esa. 
148.  4  Mass,  Rep.  595.  None  of  the  English  cases,  and  but 
one  dictum,  and  that  not  a  judicial  one,  is  applicable  to  this 
point.  The  case  in  2  Vernon,  was  that  of  an  attorney  at  law, 
who  received  from  an  insolvent  debtor,  in  behalf  of  his  client, 
a  coitiposition  for  a  debt,  saying,  that  he  had  no  authority,  but 
engjiging  that  his  client  should  agree  to  it,  and  give  up  the 
bonds.  The  case  in  3  P.  JVms.  contains  merely  an  obiter  dic- 
tum of  Lord  Talbot,  who  puts  the  doctrine  on  the  ground  of 
fraud  ;  and  Fonblanque  makes  a  very  loose  and  general  remark 
upon  the  opinion  of  Lord  Talbot,  He  does  not  define  what 
sort  of  an  attorney  or  agent,  or  how  constituted,  or  in  whose 
favor  the  liability  of  the  agent  attaches.  He  may  mean  a  lia- 
bility of  an  attorney  to  his  constituent,  which  is  not  the  present 
case.  In  4  Burr,  the  action  was  by  a  client  against  his  attor- 
ney, for  mismanagement.  It  is  unnecessary  to  examine  other 
ca.ses  decided  on  a  different  principle  ;  for  it  is  very  distinguish- 
able, when  an  attorney  does  not  act  or  contract  in  the  name  of 
his  principal,  nor  affect  to  bind  him;  but  binds  himself  that  his 
principal  shall  do  a  particular  act-  Such  was  the  case  of  Tippets 
v.  Walker  and  ^others,  (4  Mass.  Rep.  599,)  \^  hich  has  been  re-  [  *566  ] 
lied  upon,  as  perfectly  analogous  to  the  present.  The  defend- 
ants, in  the  beginning  of  the  contract,  describe  themselves  as  a 
committee  af)|)ointed  by  the  directors  of  the  Middlesex  Turn- 
pike Corporation.  This  is  a  mere  descriptio  personarum,  and 
the  comfiiittce  agree  to  make  the  several  payments  there  men- 
tioned to  the  plaintiff.  In  no  part  of  the  contract  do  they 
engntje  for  the  directors  or  the  company  ;  nor  do  they  sign  and 
seal  for  their  principal.  In  the  contract  in  the  present  case, 
the  word  "  company"  is  twice  used.  "  The  company  engage," 
&c.  This  shows  what  is  meant  by  the  word  "  directors,"  used 
in  another  place ;  and  the  plaiatifl"  signs  and  seals  "for  the  di- 
rectors." The  case  in  Yelverton  was  that  of  a  servant,  who 
wrote  thus:  "Memorandum,  that  I  have  received,  to  the  use 
of  my  master,  50  pounds,  to  be  paid  next  Michaelmas.^^ 
The  servant  was  held  liable,  because  it  was  uncertain  who  was 
to  pay.  But  if,  says  the  case,  he  had  exj>ressed  it,  "  to  be  re- 
pjiid  by  my  master,  it  would  have  been  different."  This  ob- 
servation strictly  applies  to  the  present  case,  where*  the  words 
are, "  the  company  engage."  In  the  case  in  4  Burr.,  the  Court 
looked  much  to  the  question,  whether  the  attorney  knew  that 
he  exceeded  his  powers ;  and  this,  too,  where  he  was  sued  by 
his  client.  A  fortiori,  they  would  not  have  held  him  liable  to 
a  third  person,  where  the  knowledge  of  both  was  the  same  ;  so 
that,  neither  this  case,  nor  that  in  Yelvei^ton,  supports  the 
positioA  for  which  it  was  cited  ;  but  even  if  the  principal  point 
decided  in  Yelverton  were  contrary  to  the  doctrine  for  which  I 
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IN  ERROR,  contend,  it  is  directly  contrary  to  the  rule  of  tlie  civil  law,  hm 
ALBANY,     cited  in  Livertnore  on  Agency,  vol.  2,  p.  274. 
Fcbniary,i822.       The  principle  which  I  am  examining  is  not  of  a  technical  or 
^"^!7^;^]7^  local  character,  but  depends  on  a  right  application  of  humai. 
V.  reason  to  human  attairs,  generally.     It  is  a  case  of  very  fre- 

i>AyToif.  quent  occurrence.  If  it  were  correct,  therefore,  it  would  be 
found  in  the  codes  of  all  civilized  nations.  It  is  not  in  the 
Civil  or  French  law.  It  is  not  laid  down  as  a  principle  of  the 
English  law,  by  Blackatone,  Viner,  or  Comtfns.  Mr.  Chilty, 
in  his  Treatise  on  Pleadings^  p.  24,  in  deducing  a  rule  from 
the  case  in  3  P.  fVma.,  states  the  principle,  with  so  much  less 
latitude,  as  manifestly  to  show  his  distrust  of  that  case.  In  the 
*  567  J  treatise  of  Mr.  Livermorey  *to  which  I  have  referred,  he  states 
the  doctrine  in  general  terms,  manifestly,  however,  as  derived 
from  the  case  of  Dusenbury  v.  Ellis.  (3  Johns.  Cases,  70.) 
That  case  came  before  the  Supreme  Court,  on  a  certiorari  di- 
rected to  a  Justice's  Court :  And  it  is  to  be  remarked,  that  the 
jurisdiction  of  these  inferior  Courts  is  of  a  mixed  and  peculiar 
character,  and  of  a  very  limited  extent.  Questions  brought  up 
from  those  Courts  are  seldom  much  discussed,  and  the  decision 
upon  them  can  hardly  be  considered  as  of  more  authority  than 
that  of  a  Judge  at  nisi  prius.  In  that  case,  the  defendant 
made  a  promissory  note,  beginning,  "  I  promise  to  pay,"  and 
signed  thus,  "  for  Peter  Sharpe,  G.  D."  In  point  of  fact,  the 
defendant  had  only  a  general  power  to  collect  debts.  The 
Court,  in  giving  judgment  for  the  defendant,  said,  that  the 
party  who  accepts  a  note  under  sucti  a  mistake  or  imposition, 
ought  to  have  the  same  remedy  against  the  attorney  as  against 
the  principal.  But  what  were  the  facts  in  that  case  ?  Did  the 
Court  proceed  on  the  ground  of  a  mistuke,  or  of  imposition  1 
For  there  is  a  wide  difference  between  them.  Or  did  they 
ground  their  decision  upon  the  fact,  that  the  principal  was  in  a 
foreign  country,  which  would  constitute  a  case  entirely  diffe- 
rent in  principle  ?  Was  the  note,  so  trifling  in  amount,  given 
for  a  person  in  a  foreign  country,  for  goods  purchased,  or 
money  borrowed  by  the  agent  for  him  ?  Was  it  not,  rather,  a 
mere  settlement  of  accounts  ?  If  so,  it  is  obvious  that  injustice 
was  done,  as  it  always  will  be  done,  when  the  decision  in  that 
case  is  followed. 

I  have  thus  shown  on  what  ground,  in  point  of  authority,  the 
decision  of  the  Supreme  Court,  on  the  demurrer  in  the  present 
case,  rests ;  and  I  think  that  I  may  safely  conclude,  that  there 
is  no  precedent  or  authority  to  support  the  position,  tiiat  an 
agent  acting  under  defective  powers,  or  beyond  his  powers,  is 
personally  liable  therefor,  to  the  person  with  whom  he  con- 
tracts, if  the  mistake  is  mutual,  or  if  the  agent  acts  bona  fide. 
or  if  there  is  no  special  engagement  on  his  part. 

Next,  let  us  test  the  doctrine,  as  to  principle,  and  by  its  ap- 
plication to  different  cases.  In  Nixon  v.  Hyserqit,  (5  Johns. 
Rep.  58,)  it  was  decided,  that  an  attorney  who  was  authorized 
by  a  regular  power,  to  sell  land,  had  not  thereby  authoi'ty  •to 
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enter  into  covenants  of  warranty,  &c.,  in  the  deed,  which  he  IN  ERROR. 
should  execute  to  the  purchaser.  Suppose,  that,  at  the  time  of  albany, 
executing  a  conveyance  with  such  covenants,  he  had  produced  February^iMS 
his  power  to  the  purchaser,  or  that  it  was  recorded,  or  that  the 
grantee,  in  any  way,  knew  as  much  of  the  power,  or  was 
chargeable  with  as  much  knowledge  of  it,  as  the  attorney,  and 
that  there  was  no  fraud,  practice,  or  concealment  by  the  attor- 
ney, would  it  not  be  a  case  of  mutual  error,  in  wnich  the  at- 
torney would  not  be  liable  ?  Again ;  to  test  the  doctrine  by  the 
rules  of  pleading:  the  action  is  brought  directly  aguinst  the 
agent  or  attorney,  alleging  that  he  covenanted,  &c.  'J'he  deed, 
in  the  usual  form,  would  be  expressed  to  be  made  ^'  between 
A.  B.  of  the  first  part,  by  C.  D.  his  attorney,  and  E.  F.  of  the 
second  part ;  and  the  covenant  would  be  by  the  said  party  of 
the  first  part.  How,  then,  could  a  declaration  be  drawn  so  as 
to  charge  the  attorney  ?  If  drawn  in  the  usual  form,  the  plain- 
titr  must  fail,  on  the  general  issue.  And  I  know  of  no  prece- 
dent of  a  special  declaration  on  the  covenant  in  such  a  case, 
nor  has  any  been  shown. 

The  case  of  Randall  v.  Van  Vechten*  decided  in  May  term  *vide  JmU^ 
last,  shows,  that  even  if  the  defendant  puts  his  own  hand  and  p-  60 
seal,  and  with  express  words  of  personal  engagement,  the 
covenant  does  not  necessarily  bind  him.  The  Court,  in  that 
case,  resting  on  extrinsic  circumstances,  determined  that  the 
instrument  was  no  deed,  but  merely  evidence  against  the  corpo- 
ration of  the  city  o(  Albany,  That  is  a  much  stronger  case  than 
the  present,  in  favor  of  the  defendant.  The  Court,  however,  put 
it  on  the  ground,  that  an  action  was  furnished  against  the  cor- 
poration. It  is  not  my*  duty  to  examine  that  ground  ;  and  I 
cite  the  case  merely  to  show  that  sealing  and  delivery,  and  ex- 
press words  of  personal  engagement  by  the  agent,  do  not,  of 
necessity,  import  personal  obligation. 

It  comes,  then,  to  thi?;  that  if  the  agent  has  been  guilty  of 
fraud,  the  common  principles  of  law  and  equity,  and  the  reme- 
dies founded  on  them,  will  reach  him.     If  he  specially  engaged 
that  his  principal  should  ratify  his  act,  as  in  the  case  in   Ver 
non,  the  same  remark  will  apply :  an  action  or  *bill  adapted  to        [*569] 
the  case,  will  be  the  proper  course  of  proceeding. 

Neither  fraud  nor  contract  can  be  presumed  ;  they  must  be 
specially  alleged  and  put  in  issue.  They  constitute  the  gist  of 
the  action,  and  no  conclusion  against  the  agent  can  follow,  un- 
til one  or  the  other  is  afiirmatively  established.  It  would  seem 
to  me,  that  any  other  construction  would  tend  to  confound  in- 
nocence with  guilt,  fraud  with  candor,  and  to  break  down  the 
distinction  between  right  and  wrong.  The  analogy  of  the 
whole  law  is  opposed  to  the  principle  of  making  a  man  an- 
swerable for  an  innocent  mistake,  whether  of  law  or  fact,  or  of 
presuming  a  fraud,  unless  it  be  charged  against  him,  and  prov- 
ed. In  no  part  of  the  proceedings,  in  the  present  case  before 
the  Court,  do  fV,,  T.  and  W.  charge  the  appellant,  S.^  with 
deceiving  them ;  and  it  is  perfect!/  manifest  that  they  could 
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IX  ERROR,  not  maintain  sucli  a  charge,  for  they  were  equally  parties  to, 
ALHAN'y,    ^^^  '^^^  equal  knowledge  of,  the  "  con'sfitution"  of  the  compa- 

Fcbruary,i822.  ny.     All  the  parties  signed  at  the  same  time,  and  are  all  alike 

^"'^^'^^"^'^^  chargeable  with  notice  of  who  were  the  officers,  and  what  were 
V.  their  powers.     All  were  equally  negligent  of  that  salutary  cau- 

DAYT.^jf.  iJQn  an  J  accuracy  in  the  form  of  such  an  instrument,  which,  had 
they  been  observed,  would  have  saved  them  from  great  trouble 
and  exjx^nse,  and  some  of  them  from  ruin.  The  relation  of  IF,, 
T.  and  fV.,  as  members  of  the  company,  and  their  privity  to  its 
constitution,  render  it  unnecessary  to  inquire  what  would  be 
the  effect  of  a  contract  between  the  company  and  strangers. 

It  has  been  argued,  that  if  Skinner  is  not  personally  liable, 
some  one  must  be  so ;  that  if  the  directors  or  stockholders  are 
not  personally  liable,  the  contract  wholly  fails  of  eHecl,  which 
would  be  absurd,  and  contrary  to  the  plain  equity  and  intent ; 
and  that,  therefore,  the  appellant  must  be  liable.  I  deny,  first, 
all  the  premises  in  this  argument ;  and,  secondly,  admitting  the 
premises,  I  deny  the  conclusion. 

If  the  members  of  the  company  are  not  personally  bound,  TK, 
T.  and  fV.  may  have  a  defective  or  void  security.  That  is  a 
misfortune  which  daily  happens  to  other  men.  If  the  contract 
is  not  what  the  parties  intended  it  should  be,  it  does  not,  there- 
fore, follow,  that  it  is  some  other  and  different  thing,  which  they 

f*570]  did  not  intend.  But,  in  my  opinion,  the  *contract,  though  very 
in;irtificiully  drawn,  is  a  good  and  valid  contract  for  all  the 
purf)oses  actually  intended  by  the  parties  ;  and  ought  to  be  car- 
ried into  execution,  as  far  as  it  may  be,  according  to  that  intent. 
It  conferred  mutual  rights,  though  it  was  not,  perhaps,  precise 
or  equal  in  its  terms.  By  the  **  constitution"  of  the  company, 
it  is  made  the  duty  of  tiie  president  ahd  directors,  "  to  appoint 
a  general  agent,  whose  duty  it  shall  be  to  purchase,"  etc.,  "and, 
under  the  particular  direction  of  the  president  afid  directors,  to 
transact  all  such  business  as  they  shall  deem  best,"  &c.  They, 
therefore,  are  to  judge  what  business  is  to  be  done,  and  it  is  to 
be  done  under  their  particular  directions.  Now,  if  i?.  *S.  en- 
tered into  this  contract,  with  the  approbation  and  consent  of  the 
directors,  that  is  a  sufficient  appointment  of  him  as  agent  for  the 
time.  No  form,  election,  or  writing  is  necessary  for  that  pur- 
pose ;  and,  as  the  agent  was  to  do  this  business  under  the  par- 
ticular direction  of  the  president  and  directors,  I  am  inclined  to 
the  opinion,  that  they  had  an  implied  authority  to  do  it  them- 
selves. The  intervention  of  an  agent  was  only  for  their  own 
ease  and  relief. 

On  the  20th  of  May,  the  president  and  both  the  directors 
wrote  a  letter  to  fV.,  T.  and  fV.,  which  more  fully  recognises 
the  contract  as  their  own.  They  speak  of  the  forfeiture  of  shares, 
find  solicit  an  alteration  of  the  contract.  Their  own  shares  were 
not  III.  n  r)rr  it  V.I ;  at  least,  the  thirty  days  were  not  then  ex- 
pired, 'i'he  whole  conduct  of  fV,,  T.  and  fV.,  in  relation  to  this 
letter,  shows  that  th<\v  recognised  its  principles ;  otherwise,  tliej 
would,  at  once,  have  replied,  that  thev  had  no  concern  with  the 
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company ;  that  the  forfeiture  of  shares  did  not  affect  them,  and  m  error. 
that  they  had  no  dealing  with  any  one  but  Skinner ,  the  appel-  "~albany~~ 
lant.     The  conduct  of  ail  parties^  at  this  period,  shows  that  they  Fehnx9ry,\Bh 
acted  upon  this  as  a  valid  conuact  wUh  the  company.     A  more  '^'^["YT"^^ 
complete  ratification  cannot  well  be  imagined.     The  ratification        ^^^^^^^ 
is  equally  well  proved  by  the  fact  ittending  the  first  assessment,      Daytok 
which  was  made  on  eighteen  shares  only,  the  other  two  shares 
being  subscribed  by  IF.,  T.  and  IV,,  on  the  special  condition, 
connected  with  tlieir  contract,  that  they  should  be  exempt  from 
assessment,  for  a  certain  time.     It  is  difficult  to  suppose  a  more 
decisive  recognition  of  the  contract  itself,  than  this  act  of  the 
president  *and  directors,  in  making  this  assessment  two  days       [*57l  ] 
after  the  contract.     This  subsequent  recognition  amounts  to  a 
ratification — It  does  more :    It  is  a  fact  from  which  assent  and 
participation  at  the  time,  may  be,  and  ought  to  be,  inferred  : 
and  when  so  inferred,  all  difficulty  is  removed,  for  no  writing,  nor 
any  particular  form,  is  necessary  to  give  the  contract  validity. 

The  contract,  then,  was  made  or  ratified  by  the  proper  agents 
of  the  company,  and  is  binding,  not  upon  the  individuals,  as 
such,  but  upon  the  company,  in  its  collective  capacity,  that  is, 
upon  its  fund.  If  that  fund  proves  too  small,  if  it  was  liable  to 
be  withheld  by  a  forfeiture  of  shares,  it  is  the  misfortune  of  IF., 
T,  and  JV.  It  was  to  that  fund  tliat  they  trusted.  If  it  proves  a 
shadow,  the  law  cannot  give  them  a  substance,  for  which  they 
never  stipulated. 

The  result  of  my  opinion  is,  1.  That  the  appellant  has  a  per- 
fect defence  against  the  action  at  law,  not  so  properly  under  a 
special  plea,  as  under  the  general  issue :  That  the  paper  was 
not  his  deed^  nor  the  deed  of  any  one.  It  was  an  agreement  of 
a  peculiar  and  qualified  character,  like  that  in  the  case  oi Randall 
V.  Van  Vechlenand  others.  2.  That,  of  consequence,  the  ap- 
pellant's bill  ought  to  have  been  dismissed  as  unnecessary.  3 
That  the  proper  remcdy/^f  7F.,  7\  and  W'.,  was  by  a  bill  in  equity 
against  the  company,  upon  the  peculiar  and  qualified  nature  of 
their  engagement,  which  a  Court  of  law  could  not  enforce,  ac- 
cording to  its  intent.  4.  But  as  this  Court  formerly  decided  to 
retain  tlie  bill,  and  the  whole  merits  of  the  case  being  now  before 
us,  there  is  no  reason  why  the  rights  of  the  parties  should  not  now 
be  adjusted  under  it :  and  I  am,  accordingly,  of  opinion,  that  the 
Chancellor's  decretal  order  for  taking  an  account  of  the  damages, 
&c.,  be  affirmed ;  and  that  the  Court  of  Chancery  be  further  di- 
rected to  cause  an  account  to  be  taken  of  the  real  and  personal 
property  belonging  to  the  copartnership,  and  to  cause  the  saipe 
to  be  sold  and  appfied,  together  with  any  assessments  of  any 
members,  who  have  nut  forfeited  their  shares,  to  the  payment  of 
the  damages  so  found ;  but  Uiat  the  other  defendants, and  the  ap- 
pellant, be  decreed  not  to  be  liable,  personally,  to  make  good 
the  said  contract,  nor  to  respond  in  damages  therefor  ;  and  that 
a  perpetual  ^injunction  be  issued,  to  restrain  the  further  prosecu-  [  *  572  ] 
tionof  the  suit  at  law,  and  that  no  costs  be  recovered  by  either  , 

party,  on  anv  of  the  proceedings  previous  to  this  decree. 
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572  CASES  IN  THE  COURT  OF  ERRORS,  6lc. 

iN  ERROR.  BaRSTOW,  BOUCK,  BOWNE,  GURNEE,  HaSBROUCK,  HCNIING- 

ALBANY      Toy,  JuDsoN,  Lynde,  Miles,  Miller,  Mooers,  More,  Paine, 

FehraanMS22.   RoSENCRANTZ,    SeYMOUR,  and    ToWNSEND,    SenotOTS,  WCfC    of 

^"^'^^^^^^^  opinion  that  the  decree  of  the  Chancellor  ought  to  be  reversed. 
v.  Adams,  Austin,  Frothingham,  and  Viele,  Senators,  con 

Uaytow .       curred  in  the  opinion  of  Mr.  Justice  Van  Ness,  that  the  decree 

of  the  Court  of  Chancery  ought  to  be  affirmed. 
*For  revers-  A  majority  of  the  Court,*  being  of  opinion  that  the  decree  of 
in^,  21.  FtfT  the  Court  of  Chancery  ought  to  be  reversed  ;  it  was,  thereupon, 
7ffirmin^,b,  «<  Qrdered,  Adjudged,  and  Decreed,  That  the  decretal  or- 
ders of  the  Court  of  Chancery,  appealed  from,  be  reversed :  And 
it  is  further  ordered,  adjudged,  and  decreed,  that  it  be  referred 
to  a  Master  of  the  Court  of  Chancery,  to  ascertain  and  report  the 
actual  damages,  if  any,  sustained  by  W.^  T.  and  JV.  on  the  1st 
day  o{  August,  1815,  under  the  covenant  and  agreement  of  the 
25th  of  ApHl,  1815,  set  forth  in  the  pleadings ;  and  that  the 
Master,  with  a  view  the  more  precisely  to  estimate  such  dama- 
ges, ascertain  and  report  the  actual  and  bona^de expenditures, in 
materials  and  labor,  incurred  under  and  in  fulfilment  of  the  said 
covenant,  on  the  1st  day  o( August,  1815;  the  profits  which  W., 
T.  and  IV,  would  have  made  on  such  expenditures  only,  and  the 
value  of  W,,  T.  and  JV,,  in  market,  on  that  day,  of  the  work  so 
done,  which  value  to  be  deducted  from  the  amount  of  such  ex- 
penditures and  profits,  together  with  interest  on  the  balance  from 
the  1st  of  August,  1815,  shall  constitute  the  damages  recovera- 
ble on  the  said  contract.  That  it  be  referred  to  a  Master,  to 
take  and  state  an  account  between  the  appellant  and  all  the  re- 
spondents, except  Nathan  Doane,  who  were  subscribing  part- 
ners in  the  Granville  Cotton  ManufactuHng  Company,  and  the 
respondents,  the  representatives  of  Abner  P.  Hitchcock  and  Ira 
Jfatf,  deceased,  who  were,  also,  subscribing  partners  in  the  said 
*513  I  company,  respecting  the  estate  •and  the  concerns  of  the  said 
company:  And,  also,  to  ascertain  thfe  sum  which  such  part- 
ners, respectively,  ought  ratably  to  contribute  to  the  damages,  if 
any,  that  shall  be  found  due  to  W.,  T.  and  IV.  That  the  in- 
junction against  the  judgment  at  law  be  continued,  until  such 
contributions  shall  have  been  ascertained,  and  until  it  shall  be 
found  that  payment  thereof,  except  the  contribution  of  W^.,  T. 
and  fV.,  cannot  be  enforced  out  of  what  may  remain  of  the  clear 
estate  of  the  said  company,  or  by  process  of  execution  ;  in  which 
case,  the  deficiency,  and  no  more,  may  be  directed  to  be  levied 
under  such  judgment.  That  the  appellant's  bill,  as  to  the  re- 
spondent, Is,  Doane,  be  dismissed  vyitk  costs,  as  to  him,  in  the 
Court  of  Chancery,  to  be  taxed.  That  neither  of  the  parties  have 
costs,  us  against  each  other,  in  this  Court:  And  that  the  record 
be  remitted  to  the  Court  of  Chancerv,  to  the  end  that  this  de- 
cree  may  be  executed." 
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TO  THE 


PRINCIPAL    MATTERS 


IN  THE  NINETEENTH  VOLUME. 


ABATEMENT. 

1.  It  is  a  good  plea  in  abatement,  that 
the  plaintiff  is  a  fictitious  person. 
Doev.Penfield,  308 

2.  Where  an  action  of  assumpsit  was 
brought  on  a  judgment  in  an  action 
of  ejectment  m  Canada^  to  recover 
costs,  in  the  name  of  John  Doe,  the 
nominal  plaintiff?  Held,  that  the  ac- 
tion could  not  be  maintained  in  the 
oame  of  the  fictitious  plaintiff,       ib. 

ACTION. 

Fide  Abatement,  2.  Action  on  the 
Case,  1.  3.  Assumpsit.  "  Debt. 
Trespass.     Replevin. 

action  on  the  case. 

I.  Negligence  and  Misfeasance, 
JI.  Nuisance, 

L  No  action  lies  at  the  suit  of  an  in- 
dividual against  an  officer,  for  mis- 
behavior in  office,  either  from  mis- 
feasance or  non-feasance,  unless  the 
plaintiff  can  show  a  special  damage 
peculiar  to  himself.  Butler  v.  Kent 
and  others,  2^ 

^.  In  cases  of  tort,  the  particular  da- 
mages for  which  the  plaintiff  brings 
his  action,  must  be  the  legal  and 
natural  consequence  of  the  wrongful 
act  of  which  he  complains ;  and  in 
such  case  the  special  damages  must 
be  particularly  stated  in  the  declara- 
tion, ib, 

'1  No  action  lies  against  the  managers 
of  a  public  lottery,  at  the  suit  of  a 
dealer  in  lottery  tickets,  who  had 
purchased  a  large  number  of  tickets, 
for  the  purpose  of  selling  them  at  a 


profit,  on  the  ground,  that  by  the 
negligent  and  improper  conduct  of 
the  defendants,  in  managing  and 
conducting  the  lottery,  &c.  the  public 
confidence  in  the  fairness  of  the 
drawing  was  wholly  lost,  and  the  de- 
mand for  tickets  and  the  price  of 
them  thereby  so  greatly  diminished, 
that  the  plamtiff  could  not  sell  his 
tickets,  which  remained  on  his 
hands,  and  were  drawn  blanks,     ib, 

4.  Where  an  injury  to  a  person  is  caus- 
ed bv  means  of  the  regular  process 
of  a  Court  of  competent  jurisdiction, 
an  action  on  the  case,  not  trespass, 
is  the  proper  remedy.  King  v. 
Parks,  37o 

II.  Nuisan/x, 

5,  The  defendant,  bein^  owner  of  a 
tract  of  land  in  the  city  of  NciO' 
York,  surveyed  and  laid  out  the 
same  into  streets  and  squares  for 
building  lots,  and  leased  some  of  the 
lots  according  to  the  map  of  this 
survey,  which  lots  were  bounded  on 
one  side  by  a  street  as  described  on 
the  map,  though  not  actually  open- 
ed :  But  the  plan  of  these  streets 
was  never  accepted  or  approved  by 
the  corporation  ;  and  the  commis' 
sioners  appointed  by  the  act  of  the 
legislature  of  the  third  of  April, 
1807,  among  other  parts  of  the  city, 
laid  out  the  defendant's  tract  of  land 
in  a  different  manner,  and  crossing 
the  streets  proposed  by  his  map,  in 
different  directions,  and  which  plan 
of  the  commissioners  was,  by  the 
act,  declared  to  be  conclusive.  The 
defendant  who  had,  after  giving  a 
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lease,  partially  opened  the  street  pro- 
posed by  him,  and  mentioned  in  the 
lease,  after  the  report  of  the  commis- 
sioners, shut  up  the  said  street  by  a 
fence :  Held,  that  the  lessee  could 
not  maintain  an  action  against  the 
defendant,  for  obstructinc^  his  right 
of  way  through  the  proposed  street ; 
there  being  another  reasonable  and 
convenient  way  left  open  from  the 
premises  to  an  old  established  high- 
way or  street ;  especially,  as  by  an 
act  of  the  legislature,  no  streets  in 
the  city  of  NeioYork  laid  out  by  in- 
dividuals, could  be  established  or 
public  streets,  until  they  were  ap- 
proved of  and  accepted  by  the  cor- 
poration of  that  city.  Underwood  v. 
Stuyvesantj  181 

AGENT. 

1.  Where  an  agent,  acting  bona  Jide, 
and  without  fault,  in  the  proper  ser- 
vice of  the  principal,  is  subjected  to 
expense,  or  sued  on  any  contract 
made,  or  for  an  act  done  pursuant 
to  his  authority,  the  law  implies  that 
the  principal  will  indemnify  and  re- 
iini»urse  him  for  the  expense;  and 
assumpsit  lies  on  the  implied  pro- 
mise. Poicell  V.  Trustees  of  Netv- 
burgh,  284 

2.  Where  the  trustees  of  an  incorpo- 
rated village,  who  were  sued  for  an 
act  done  by  them,  virtiite  officii,  in 
the  faithful  discharge  of  their  duty, 
as  trustees  and  agents  of  the  corpo- 
ration, incurred  necessary  costs  and 
charges  about  tlieir  defence  :  Held^ 
that  they  might  maintain  an  action 
of  assumpsit  against  the  corporation, 
or  their  successors  in  oflice,  for  the 
amount  of  the  costs  and  expenses  so 
paid  by  tl.em,  ib* 

Vi'Ie  Partnership,  4,  5. 

AGREEMENT. 

I.  Void  for  illegality  J  or  for  loant  of 

a  consideration. 

II.  Rescinding  on  agreement, 

1.  Agreements  void. 

l.  [t  is  not  unlawful  for  a  citizen  of 
this  state  to  pay  a  debt,  or  to  per- 
form n  contract  with  an  alieji  eiietny^ 
during  war,  if  the  debt  be  paid,  or 
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the    performance   be    made    to   the 
agent  of  such  alien  enemy  within 
this  stale,  the  contract  having  beer 
made  before  the  war.     Buchan/Z7i  v 
Qurry,  13^ 

2.  As  where  i?.,  n  nc^ralized  citizen, 
residing  in  this  state,  and  W.,  his 
partner,  a  British  subject,  residing 
in  Canada,  entered  into  a  contract, 
on  the  11th  February^  1812,  with 
C,  a  British  subject,  residing  in  Ca- 
nada, for  the  delivery  of  timber,  &c., 
part  of  which  was  delivered  prior  to 
the  declaration  of  war  by  the  U.  S. 
against  G,B.  on  the  ISth'J/oi^,  1S12, 
and  the  residue  afterwards,  on  tlio 
30th  June,  1812,  was  delivered  to 
the  agent  of  C,  at  the  place  stipulat- 
ed, being  within  the  United  Sfat'es  : 
Held,  that  such  a  completion  of  the 
performance  of  a  contract,  was  not 
illegal,  f^. 

3.  Where  an  agreement  intended  as  a 
substitute  for  an  existing  agreement 
between  the  same  parties,  was  drawn 
up  and  sent  to  the  defendant,  who 
approved  of  it,  and  promised  to  exe- 
cute it;  but  it  was  not  executed  by 
the  plaintiff,  it  was  held  to  be  inope- 
rative for  want  of  consideration  and 
of  mutuality.   Wood  v,  Edwards,  205 

4.  A  bond  given  to  the  plaintiff,  who 
said  he  appeared  in  behalf  of  credit- 
ors to  oppose*  an  insolvent's  dis- 
charge, to  induce  him  to  withhold 
opposition,  is  illegal  and  void.  Tujc- 
bury  V.  Miller,  311 

II.  Rescindiiig  of  an  agreement. 

5.  Whether,  if  the  complete  perform- 
ance of  a  contract  to  deliver  goods, 
is  prevented  by  an  act  of  the  govern- 
ment, and  the  defendant  refuses  to 
accept  the  residue  of  the  goods,  after 
the  time  stipulated  had  past,  tlie 
plaintiff  can  sue  for  and  recover  for 
the  part  he  had  delivered,  as  if  the 
contract  were  rescinded?  Qiucre, 
Wood  v.  Edtoards,  205 

6.  What  amounts  to  a  waiver  or  re- 
scinding of  a  contract,  iJb. 

Vid£  Condition. 

ALIEN  ENEBIY. 

Ft(ie  Agreement,  1.  1,2. 
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AMENDMENT. 

Amending  Record, 

Where  the  clerk  of  the  Court  made  a 
mistake  in  the  assessment  of  da- 
mages, on  a  promissory  note,  which 
was  not  discovered,  until  after  the 
judgment  roll  was  filed,  and  the  de- 
fendant had  paid^the  amount  of  the 
judgment  to  the  plaintiff's  attorney, 
and  a  satisfaction  thereof  had  been 
entered ;  and  the  defendant  refused 
to  correct  the  mistake,  the  Court,  on 
motion,  ordered  the  entry  of  satis- 
faction, and  all  proceedings  in  the 
cause  subsequent  to  interlocutory 
judgment,  to  be  vacated,  and  the  re* 
port  of  the  clerk  of  the  assessment 
.  of  damages,  the  record  of  the  judg- 
ment, and  the  satisfaction  thereof,  to 
be  taken  off  the  files  of  the  Court  and 
cancelled,  and  the  damages  lo  be  re- 
assessed by  the  clerk,  allo'sving  the 
defendant  credit  for  the  amount  paid 
by  him ;  Provided^  that  the  defend- 
ant did  not,  in  tioenty  days,  pay  to 
the  plaintiff,  the  sum  omitted  by  the 
clerk,  by  mistake,  in  the  assessment 
of  the  damages.  Mechanics'  Bank  v. 
Minthorne^  244 

Amendment  of  Declaration.    Vide 
Practice. 


APPEAL. 

Vide  Court  of  Errors. 
Court. 


Justice's 


APPRENTICE. 

Though  an  indented  apprentice  is  not 
assignable  or  transmissible,  yet  the 
assignment  as  between  the  old  and 
new  master,  would  be  valid  as  a 
covenant  for  the  services  of  the  ap- 
prentice ;  and  if  the  apprentice  con- 
tinued to  serve  hjs  new  master,  there 
would  be  no  failure  of  the  considera- 
tion of  the  assignment.  Nickerson 
y.  Howard,  113 

ASSAULT  AND  BATTERY. 

--  Vide  Damages. 

ASSIGNMENT. 

I .  A  chose  in  action,  as  a  simple  con- 
tract or  debt,  may  be  transferred  by 
parol,  or  deliver)',  for  a  valuable  con* 


sideratiori,   without  an  assi^ment. 
Briggs  V.  Dorr,  95 

2.  And  the  Court  will  take  notice  of, 
and  protect  the  rights  of  the  as- 
signee, agajnst  all  persons  having 
notice  thereof,  ib, 

3.  A  judgment  may  be  assigned  by 
parol,  or  writing  without  seal.  Ford 
V.  Stiuirt,  342 

Vide  Set-off. 

Assignment  of  an  Apprentice.- Fecfc 
Apprentice. 

assumpsit. 

I.  When  it  lies;  and  ichat  coTuidera- 

tion  toill  support  an  assumpsit, 
II.  Implied    assumpsit  ;*  money  had 
and  received,  ^c, 

I.  When  it  lies  ;  and  what  consideror 
tion  vnll  support  an  assumpsit, 

1.  Where  a  bond  and  warrant  of  attor- 
ney had  been  given  as  security"  for 
an  usurious  loan,  and  judgment  en- 
tered upon  the  bond,  which  was  set 
aside  by  the  Court,  on  the  applica- 
tion of  the  defendant,  who,  after- 
wards, promised  to  pay  the  original 
debt  or  sum  actually  lent :  Held, 
that  notwithstanding  the  usurious 
security,  the  money  actually  lent  re- 
mained a  debt  in  equity  and  con-* 
science,  and  was  a  sufficient  consi- 
deration to  support  an  express  pro- 
mise of  repaymisnt  ;  and  that  as- 
sumpsit  would  lie  on  such  a  promise. 
Plarly  v.  Mahon,  147 

2.  And  the  defendant  is  not  allowed  to 
object,  that  though  the  judgment 
was  set  aside,  the  bond  still  remain- 
ed valid,  contrary  tu  the  decision  of 
the  Court  and  his  own  admission, 
but  the  plaintiff  is  entitled  to  judg- 
ment on  the  new  promise  of  the  de- 
fendant, on  stipulating  to  bring  into 
Court  and  cancel  the  bond  and  war- 
rant of  alloruey,  or  usurious  securi- 
ties, 1 17 

3.  Assumpsit  does  not  lie  where  there 
is  an  express  contract  under  seal,  or 
a  debt  of  record,  though  the  party 
has  expressly  promised  to  perform 
such  contract,  or  to  pay  the  judg- 
ment. Andretot  v.  Mont ^n men  *  ^♦»''. 
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4.  A  judgment  fairly  obtained  in  ano- 
ther stale,  is  conclusive  evidence  of 
the  debt.  Assumpsit,  therefore,  does 
not  lie  on  such  a  judgment,         162 

5.  Where  a  note,  made  in  renewal  of 
a  former  note,  on  an*  usurious  con- 
sideration, was  passed  by  the  defend- 
ant to  the  plaintiff  in  part  payment 
of  the  consideration  for  the  sale  and 
conveyance  of  land,  and  the  plaintiff 
sued  the  endorser  of  the  note,  and 
failed  to  recover  on  the  ground  of 
usury :  Held,  that  the  plaintiff  might 
maintain  an  action  of  assumpsit 
against  the  defendant,  to  recover  the 
amount  on  the  original  contract,  the 
note  being  considered  a  nullity. 
Stcarttcout  v.  Payne,  294 

6.  Assuinpsit  will  not  lie  on  a  judg- 
ment of  a  foreign  Court,  for  damages 
and  costs  in  an  action  of  ejectment, 
in  the  name  of  John  Doe  or  the  no- 
minal plaintiff.  Doe  v.  PenJUld,  308 

II.  Implied  assu7npsit  ;   money  had 
and  received,  ^c. 

7.  A  plaintiff  cannot  recover  on  an  im- 
plied assumpsit,  for  the  value  of 
goods  delivered  by  him  to  the  de- 
fendant, where  there  is  an  existing 
tcritten  contract,  under  seal,  and  in 
part  performance  of  which  the  goods 
were  delivered.     Wood  v,  Edwards, 

205 

8.  Assumpsit  for  money  had  and  re- 
ceived does  not  lie  against  two  de- 
fendants, without  showing  a  joint 
contract,  or  that  both  receivea  the 
money.  Manahan  v.  Gibbons  and 
others,  in  error,  109.  427 

9.  Where  S.,  being  indebted  to  M.,G., 
]).  <J-  JT.  severally,  confessed  a  judg- 
ment to  them  jointly,  to  secure  their 
respective  debts,  and  the  property  of 
S.  having  been  sold  on  an  execu- 
tion under  the  judgment,  and  the 
proceeds  being  less  than  the  amount 
of  all  the  debts,  G.,  D.  and  K,  divid- 
ed the  money  between  them,  to  the 
exclusion  of  il/..:  Held,  that  M,  could 
not  maintain  an  action  of  assumpsit 
for  money  had  and  received,  against 
G.,  D.  <^  K,  jointly,  to  recover  his 
proportion  of  the   proceeds   of  the 
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sale  of  the  property  of  S.  under  the 
judgment  and  execution,      109.  427 

10.  where  the  plaintiff  purchased  of  j» 
constable,  on  a  sale  under  an  execi/ 
tion  issued  from  a  Justice's  Court,  aL 
the  title  and  interest  in  a  lease  or 
terra  for  years,  and  paid  part  of  the 
purchase-money,  and  me  constable 
refused  to  execute  a  conveyance  of 
the  premises  or  return  the  money: 
Held,  that  therp  was  a  failure  of  con- 
sideration ;  for  such  an  interest  in 
land,  or  leasehold  property,  could  not 
be  sold  under  an  execution  from  a 
Justice's  Court ;  and  that  the  plain- 
tiff was,  therefore,  entitled  to  reco- 
ver back  the  money  he  had  paid. 
Put?iam  V.  Westcott,  73 

II. B.  received  from  S.  8  doubloons  of 
gold,  at  the  value  of  122  dollars, 
which  he,  afterwards,  paid  to  H., 
who  endorsed  that  sum  on  the  note 
of  ^.  to  him.  jr.,  a  few  days  there- 
after, returned  the  doubloons  to  -B. 
as  being  light,  and  not  worth  122 
dollars,  and  B.  took  them  back,  and 
returned  them  to  S.,  who  received 
them  and  promised  to  have  them  ex- 
changed, and  to  pay  to^.  the  122  dol- 
lars in  other  money.  B.  became  insol- 
vent, and  in  a  settlement  of  accounts 
with  S.  he  was  credited  the  122  dol- 
lars: Held,  that  an  action  for  money 
had  and  received  at  the  suit  of  //. 
against  S.  would  not  lie,  to  recover 
back  the  value  of  the  doubloons,  as 
the  property  in  them  had,  by  the  re- 
delivery to  B.,  become  transferred 
to  him,  and  the  payment  on  th« 
note,  by  his  taking  them  back,  vir 
tually  rescinded.   Hawkins  v.  Stark, 

305 
Vide  Agent.     Banks,  2. 

B 

BAIL. 

Action  on  the  Bail-Bond. 

1.  Where  a  sheriff,  on  being  served 
with  an  attachment,  for  not  bringing 
in  the  body  of  a  defendant,  pursu- 
ant k)  a  rule  of  Court,  procures  a 
person  (on  promise  of  indemnity)  to 
put  in  special  bail  in  the  original 
suit,  he  cannot  maintain  an  action 
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on  the  bail-bond :  for  there  being  an 
appearance,  according  to  the  condi- 
tion of  the  bail-bond,  the  defendant 
may  plead  cnmperuit  ad  diem,  prout 
patetj  4*0.  Matthisan  v.  Forbes,  292 
f^  The  sheriff,  in  such  case,  on  being 
served  with  an  attachment,  should 
pay  the  debt  and  costs  in  the  original 
suit,  and  then  bring  his  action  on  the 
bail-bond,  or  against  the  defendant, 
for  so  much  money  paid,  ib. 

BAILMENT. 

The  plaintiff  sent  to  the  defendant,  a 
inill'»r,  a  quantity  of  wheat  to  be  ex- 
(hanged  for  flour,  at  the  rate  of  a 
bairel  of  flour  for  every  five  bushels 
of  wheat.  The  defendant  mixed 
the  plaintiff's  wheat  with  the  mass 
of  wheat,  of  the  same  quality,  be- 
longing to  himself ^and  others ;  but 
before  the  flour  was  delivered  to  the 
plaintiff,  the  mill  of  the  defendant, 
with  all  its  contents,  wheat  and 
flour,  was  entirely  destroyed  by  fire, 
from  some  unknown  cause,  and  with- 
out any  fault  or  negligence  on  the 
part  of  the  defendant :  Held,  that  the 
defendant  was  not  responsible  for 
the  loss  of  the  plaintiff's  wheat; 
there  being  no  contract  of  sale  l.y 
which  the  property  was  transferred 
to  the  defendant.   Seymour  v.  Btok'Tl, 

44 

BANKS. 

1.  An  entry  by  a  idler,  or  clerk  of  a 
bank,  of  the  amount  of  a  deposit  in 
the  bank  book  of  a  dealer  with  the 
bank,  being  the  act  only  of  the  agent 
of  the  bank,  and  not  of  both  parties, 
is  not  conclusive.  Mechanics^  Bank 
V.  Smith,  115 

2.  If,  therefore,  the  dealer  can  after- 
wards prove,  that  there  was  a  mis- 
take in  the  entry,  he  may  recover, 
in  an  action  for  money  had  and 
received,  the  sum  not  credited  to 
him,  ib, 

3  Though  an  incorporated  bank  may 
be  authorized  to  make  by-laws,  rules, 
and  regulations,  &c.,  such  by-laws 
and  rules  cannot  affect  the  rights  or 
mierest  of  third  persons,  id. 

4.  A  by-law  or  rule,  therefore,  of  a  bank, 
that  all  payments  made  and  receiv- 
VoL.  XIX.  61 


ed,  must  be  examined,  at  the  time, 
does  not  prevent  a  party  dealing 
with  the  bank,  from  showing,  after- 
wards, that  there  was  a  mistake  in 
his  account  of  deposits  and  receipts. 

115 

5.  The  refusal  of  a  bank  to  pay  specie^ 
and  the  consequent  stoppage  of  the 
payment  of  its  bills,  is  not  sufficient 
evidence  of  its  insolvency,  to  present, 
on  that  ground,  a  bona  fide  purchas- 
er or  holder  of  its  bills,  afier  tliai 
time^  from  setting  off  such  bills  in 
a  suit  brought  against  him  by  the 
bank.  Jefferson  County  Bank  v. 
Chapman,  ti^2 

6.  AVhether  a  previous  demand  of  pay- 
ment of  a  bank  note,  at  the  bank,  i&* 
requisite  to  enable  the  holder  lo 
maintain  a  suit  thereon,  or  to  set 
off  the  note  in  a  suit  brought  against 
him  by  the  bank  ?   Qucere,  ih. 

Fi^ic' Chenango  Bank.      Witness. 

Corporations. 

bill  of  exceptions. 

A  bill  of  exceptions  must  be  presented 
to  the  Judges  of  the  Court  of  C.  P 
and  be  signed  and  sealed  by  them, 
while  together,  as  a  Court.  If  pre- 
sented to,  and  signed  by  them,  sepa- 
rately, out  of  Court,  it  is  irregular. 
Clark  V.  JDutc/ier,  246 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES.       . 

I.  Form  and  requisites. 
II.  Want  of  consideration, 

III.  Damages  and  Interest. 

IV.  Demand  of  payment,  and  notice 
of  nonpayment. 

V.  Liabtlity .  of  parties,  and  how  dis- 
charged. 

I.  Form  and  requisites. 

1.  A  promissory  note,  payable  "  in  bank 
notes  current  in  the  city  of  New- 
York,^^  is  a  negotiable  note  withirr 
the  statute.     Judah  v.  Harris,     144 

II.  Want  of  consideration. 

2.  Where  the  owner  of  a  slave,  name? J 
Tom,  told  him,  if  he  would  pro'* u re 
good  notes  for  200  dollars,  &c.,  hf 
would  immediately  manumit  and  sel 
him  free ;  and  the  slave  procurevl 
the  notes,  and  delivered  them  to  his 
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master,  who  made  out  a  deed  of  ma- 
numission, and  procured  the  regular 
certificate  from  the  overseers  of  the 
poor;  but  refused  to  deliver  the  deed, 
and  kept  it  and  the  other  papers  for 
more  than  two  years,  during  which 
time  he  held  Tom  as  a  slave :  Held^ 
that  in  an  action  brought  on  one  of 
the  notes  against  the  maker,  that 
there  was  a  failure  of  the  considera- 
tion, and  that  the  phiintiff  could  not 
recover.   Petry  v.  Christy,  63 

3.  The  defendant  gave  to  the  plaintiff 
a  promissory  note,  as  the  price  or 
consideration  for  the  assignment  of 
an  apprentice  to  £.,  at  his  request : 
Held,  that  in  an  action  on  the  note, 
the  defendant  could  not  set  up  as  a 
defence,  that  the  assignment  was 
void ;  but  the  validity  of  the  assign- 
ment could  only  be  questioned  in  a 
suit  by  E.  to  recover  back  the  price, 
on  a  milure  of  consideration,  or  in  a 
suit  or  proceeding  in  behalf  of  the 
apprentice.      Nickerson  v.  Howard, 

113 
Vide  Apprentice. 
III.  Damages  and  Interest, 

4.  Where  a  note  endorsed  and  dis- 
counted  at  the  bank,  at  six  per  cent, 
is  protested  for  nonpayment,  the 
bank,  in  an  action  against  the  en- 
dorser, are  entitled  to  recover  seven 
per  cent,  interest.  Mechanics^  Bank 
V.  MintKome,  244 

IV.  Demand  of  payment  afut  notice 

of  nonpayment. 

6.  Where  no  particular  place  of  pay- 
ment is  designated  in  a  promissory 
note,  the  holder  is  bound  to  demand 
payment  oi  tha  maker  personally,  or 
at  his  resideruet  and  the  endorser 
contracts  only  to  be  answerable  in 
default  of  the  maker,  after  such  a 
demand  has  been  made,  and  due 
notice  to  him  of  the  default.  Wood' 
tcortk  V.  Bank  of  America^  in  error, 

391 

V.  Liability  of  parties^  and  how  dis^ 

diarged, 

6.  Every  alteration  of  a  note  by  the 
maker,  in  respect  to  the  place  of 
payment,  or  any  alteration  of  tha 
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contract  of  the  endorser  in  a  pan 
which  may,  in  any  event,  become 
material,  without  his  approbation, 
dischatgeshis  liability,  391 

7.  A  promissory  note,  made  and  en- 
dorsed for  the  skccsmmodaiion  of  the 
maker,  was  dated  at  AUbasty,  where 
the  parties  resided.  After  endors- 
ing the  note  in  blank,  the  endorser 
returned  it  to  the  maker,  who,  with- 
out the  knowledge  or  consent  of  the 
endorser,  wrote  in  the  margin  of  the 
note,  *^  Payable  at  the  Bank  of'Ame' 
rica,  J.  jr.,"  and  presented  it  at  the 
Bank  of  America^  in  the  city  of  New" 
York,  for  discount,  (in  renewal  of  a 
former  note  drawn  and  endorsed  by 
the  same  parties,  and  discounted  for 
the  benefit  of  the  maker,)  where  it 
was,  accordingly,  discounted.  When 
the  note  became  due,  payment  \«'ad 
demanded  at  the  Bank  of  America^ 
and  notice  of  nonpayment  was  regu- 
larly given  to  the  endorser,  at  Al' 
bany:  Held,  in  an  action  brought 
by  the  B<ink  of  America  against  the 
endorser,  that  the  memorandum,  in 
the  margin  of  the  note,  by  the  mak- 
er, was  a  material  alteration  of  the 
contract,  which  discharged  the  en- 
dorser from  his  liability ;  and  that, 
if  it  were  otherwise,  the  demand  of 
payment  and  notice  of  nonpayment 
were  not  sufficient  to  charge  him, 

391 
Vide  BANKS. 

BHOOKLYN  VILLAGE. 

Kings  County,  of  which  the  village  of 
Brooklyn  is  part,  includes  all  the 
wharves,  docks,  and  other  artificial 
erections,  on  the  E^st  River,  oppo- 
site to  the  city  of  Neio-York,  though 
west  of  the  natural  low  teaser  mark 
on  the  Nassau  or  Long  Island  shore ; 
and  the  jurisdiction  of  that  viUage 
extends  to  the  actual  line  of  low 
water,  whether  formed  by  natural  or 
artificial  means.  Udall  v.  Trustees 
of  Brooklyn,  175 

Vide  City  of  New- York. 

BOND. 

Tide  AGRBEiiENT.    Pleadino. 

c 
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1  A  Court  of  Equity,  like  a  Court  of 
«uw,  must  decide  according  to  the 
tdiegations  and  proofs.  Stuart  v.  The 
Mechanics^  and  Farmers^  Bank,  in 
error,  496 

2.  The  examination  of  witneeees  must 
he  confined  to  the  facts  put  at  issue, 
by  the  pleadings ;  and  testimony  tak- 
en  as  to  fi»cts  not  so  put  at  issue, 
will  be  rejected,  id. 

Vide  Debtor  and  Creditor. 

Mortgage. 

chsmango  bank. 

2.  The  act  incorporating  the  Bank  of 
Chenango,  {sess.  41,  ch.  253,  sec.  16j 
directs,  that  all  the  parties,  whether 
makers,  endorsers,  drawers,  or  gua- 
rantees, of  any  note,  &c.,  discounted 
at  the  bank,  shall  be  sued  jointly, 
&c.,  so  that  only  one  bill  of  costs  shall 
be  charged  on  one  note,  &c. :  Held, 
that  a  declaration  against  the  maker 
and  endorser  of  a  note,  discounted 
at  the  bank,  jointly,  as  if  they  were 
joint  makers,  was  good,  and  that  the 
note  might  he  given  in  evidence  un- 
.  der  such  a  count.  Bank  of  Chenan' 
go  V.  Curtiss  and  others,  926 

2.  But  such  note  cannot  be  given  in 
evidence  under  the  money  counts, 
when  the  endorser  is  joined  ;  the 
statute  having  given  a  new  remedy, 
unknown  to  the  common  law,       ti^. 

y.  The  Bank  of  Chenango  agreed  with 
the  defendants,  on  their  depositing 
2000  dollars,  to  let  them  have  5000 
dollars,  in  the  notes  of  the  bank, 
which  were  marked ;  and  as  long 
as  the  notes  were  kept  from  return- 
ing to  the  bank,  the  defendants  were 
to  pay  no  interest ;  and  the  defend- 
ants were,  at  no  time,  to  suffer  a 
greater  amount  of  notes  to  return 
than  the  amount  of  their  deposit; 
and  they  were  to  have  the  money 
as  long  as  they  kept  the  exchange 
good ;  but  either  party  was  to  be  at 
liberty  to  put  an  end  to  the  agree- 
meiU,  on  giving  six  months'  notice ; 
and  if  the  exchanges  were  not  kept 
good,  the  agreement  was  to  he  for- 
feited, and  we  bank  to  be  at  liberty 
to  call  for  immediate  pa3naient ;  and 


the  defendants  gave  a  note  to  th* 
bank,  made  by  two  of  them,  and  en- 
dorsed by  the  other  t\vo,  for  the  5000 
dollars,  payable  in  ninety  days  after 
date :  Held,  in  an  action  brought  by 
the  bank,  on  the  note,  against  all 
the  defendants,  as  makers,  that  the 
contract  between  the  parties  was 
not  usurious ;  that  the  note  was  dis- 
counted by  the  bank,  within  the 
meaning  of  the  act  of  incorporation ; 
and  that,  although  when  the  note 
fell  due,  no  bills  of  the  bank  had 
been  returned,  and,  therefore,  noth- 
ing was  due  on  the  note,  and  more 
than  six  months  had  elapsed;  yet 
the  endorsers  were  not  discharg- 
ed, as  they  were  estopped  by  the 
agreement  from  making  any  such 
objection,  326 

crriES. 

Vide  Nbw-York. 

COLLECTOR  OF  TAXES. 

In  an  action  brought  on  a  bond  giv- 
en by  a  collector  of  taxes,  against 
him  and  his  sureties,  the  declaration 
alleged  the  delivery  of  the  tax  list 
and  assignment  roll  to  the  collector, 
.  and  the  warrant  of  the  supervisors, 
requiring  him  to  collect  and  pay 
over  the  amount,  including  fees  for 
collection,  and  assigned  as  a  breach 
of  the  condition  of  the  bond,  the 
nonpayment  of  the  amount,  on  which 
the  damages  were  assessed:  Held, 
that  the  plaintiff  was  not  entitled  to 
recover,  as  part  of  the  damages,  the 
fees  of  collection,  and  that  the  decla- 
ration was,  therefore,  bad,  and  the 
damages  improperly  assessed.  Std' 
livan  V.  Aleacander,  233 

COMMISSIONERS  OF  LOANS. 

Vide  Constitution  of  this  State. 

COMMON  LANDS. 

Vide  Towns. 

coNDrriON. 

When  precedent. 
Where  the  plaintiff  agreed  to  work  for 
the  defendant,  for  ei^ht  months,  for 
104  dollars,  or  13  dollars  a  month:     ■ 
Heldf  that  the  contract  was  entire,     ^ 
and  that  the  performance  of  work 
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for  the  whole  period  of  eight  months, 
was  a  condition  precedent,  to  be  ex- 
ecuted before  the  plaintiflf  could  sue 
for  his  hire.  Reab  v.  Moor,         337 

CONSTITUTION  OF  THIS  STATE. 

1.  The  Council  of  Appointment^  being 
created  by  the  ConstitiUion,  with 
certain  powers,  the  Legidature  can- 
not prescribe  to  them  the  manner  in 
which  they  are  to  execute  those 
powers,  or  prevent  their  removing 
an  incumbent  from  office,  and  ap- 
pointing a  successor  whenever  they 
think  fit.     People  v.  Foot,  58 

9.  Therefore,  the  13th  section  of  the  act, 
{sess,  31,  c.  216,)  passed  April  11, 
1808,  which  directs,  that  if  the  Cou?i' 
cil  of  Appointment  are  satisfied,  that 
a  Commissioner  for  loaning  money 
has  faithfully  discharged  the  duties 
of  his  office,  they  may  accept  his 
resignation,  and  appoint  another  in 
his  place,  is  void  and  of  no  effect, 

58 
Vide  Wnrr. 

CONTRIBUTION. 

Vide  Partnership,  4,  5. 

CORPORATIONS. 

1.  The  JJtica  Insurance  Compatvy,  not 
being  authorized  by  law  to  become 
proprietors  of  any  bank  or  fund,  for 
the  purpose  of  issuing  notes,  receiv- 
ing deposits,  making  discounts,  or 
transacting  any  other  business  which 
incorporated  banks  may  lawfully  do, 
any  note  discounted  by  them,  or  ^e- 
curity  taken  for  money  lent,  &c.,  is 
void,  within  the  meaning  of  the  act, 
{sess.  36,  c.  71,)  to  restrain  unincor- 
porated associations.  (2  N.  R.  L, 
224.)  The  Utica  Insurance  Com* 
pany  v.  Scott,  1 

2.  The  lending  of  money,  however, 
is  not. declared  void,  and  may  be 
recovered,  though  the  security  be 
void,  ib, 

3.  Where  the  defendants,  describing 
ihcinselves  as  a  Committee  of  the 
Corporation  of  the  city  of  Albany, 
entered  into  a  written  contract  with 
the  plaintiff,  under  their  respective 
hands  and  seals,  for  a  survey  of  the 
city,  &c.,  and  the  corporation  had 
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recognised  their  authority  to  make 
the  cont-'act:  Held,  that  the  defend 
ants  weie  not  liable  to  the  plaintiff 
in  their  individual  capacities;  but 
that  assumpsit  would  lie  against  the 
Corporation.  Randall  v.  Van  Vech- 
ten  and  others,  60 

4.  It  makes  no  difierence,  in  regard  to 
a  corporation,  whether  its  agent  is 
appointed  under  seal  or  not,  or  whe- 
ther he  puts  his  own  seal  to  the  con- 
tract he  makes  in  their  behalf,      t^. 

5.  A  corporation  may  be  dissolved  by 
a  surrender  of  its  corporate  rights. 
Slee  V.  Bloom  and  others,  in  error, 

456 

6.  And  if  a  corporation  suffers  acts  to 
be  done,  ^which  destroy  the  end  and 
object  for  which  it  was  instituted,  it 
is  equivalent  to  a  surrender  of  its 
rights,  ib. 

7.  In  December,  1814,  pursuant  to  the 
statute,  passed  the  22d  March,  181 L 
relative  to  CorporcUions  for  Manu- 
facturing purposes,  {sess.  34,  c.  67. 

1  N.  JR.  L.  345,)  the  respondents  as- 
sociated together  for  establishing  a 
cotton  manufactory,  and  became  a 
corporation,  according  to  the  provi- 
sions  of  the  statute,  for  t\i'enty  years. 
After  December,  1817,  there  was  no 
meeting  of  the  trustees,  nor  any  busi- 
ness or  act  done  by  the  corporation ; 
and  on  the  1st  February,  ISIS,  all 
the  property  of  the  corporation,  real 
and  personal,  was  sold  by  the  sheriff, 
under  an  execution.  In  April,  1819, 
the  appellant,  a  creditor  of  the  cor- 
poration, filed  his  bill  against  the  re- 
spondents, to  charge  them  under  the 
fourth  section  of  the  statute,  as  in- 
dividually responsible  for  the  debts 
of  the  corporation,  to  the  extent  of 
their  respective  shares  of  stock,  al- 
leging that  the  corporation  w^as  to 
be  considered  as  dissolved  on  the 
1st  February,  1818 :  Held,  that  the 
corporation,  within  the  meaning  of 
the  act,  as  regarded  creditors,  was 
dissolved,  after  ceasing  to  act  as  o 
corporation  for  such  a  length  of  time 
and  after  a  sale  of  all  its  property  \ 
and  that  the  respondents  were,  there- 
fore, individually  responsible  for  th# 
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debts  of  the  coq>oration,  according 
to  the  act,  456 

9.  A  resolution  or  by-law  of  a  corpo- 
ration, allowing  the  stockholders, 
on  paying  thirty  per  cent,  of  their 
shares,  to  forfeit  their  stock,  is  void 
as  against  creditors,  ib, 

9.  Where  a  creditor,  who  was  a  trustee 
of  the  corporation,  openly  protested 
against  such  a  by-?aw,  or  resolution, 
though  he  accepted  mon^jy  raised 
under  it,  and  was  present  at  a  sub- 
senusnt  meeting  of  the  trustees, 
when  the  application  of  the  money 
was  directed,  and  to  which  he  as- 
sented :  Heldj  that  this  was  not  a 
ratification  by  him  of  the  by-law  or 
resolution,  ib. 

10.  A  by-law  or  resolution  of  such  a  cor- 
poration, that  any  stockholder,  pay- 
ing Jifly  per  cent,  on  his  shares, 
should  be  discharged  from  all  future 
calls  on  his  subscription,  &c.,  other 
than  proceeding  by  way  of  forfeiture, 
is  valid,  and  those  who  complied 
with  the  terms  of  the  resolution,  be- 
fore the  dissolution  of  the  corpora- 
tion, were  held  to  be  discharged 
from  all  responsibility  to  the  appel- 
lant, ib. 

Vide  Banks.     Agent.     Pleading, 
costs. 

I.  Double  Costs. 
II.  Costs  of  a  former  Action. 
III.  Costs    on    Appeal  from  Justices' 
Courts, 

I.  Double  Costs. 

1.  Where  a  sheriff  or  other  officer  is 
sued,  and  the  plaintiff  recovers  less 
than  50  dollars  damages,  the  defend- 
ant is  entitled  to  single  costs.  The 
act  giving  officers  double  costs,  does 
not  apply  to  such  a  case.  Nichols  v. 
Ketcham,  -  167 

2.  In  an  action  for  false  imprisonment 
only,  if  the  plaintiff  recovers  dama- 
ges, though  less  than  50  dollars,  he 
is  entitled  to  full  costs  in  this  Court. 
BigeUno  v.  Steams^  168 

II.  Costs  of  a  former  Action. 

3  The  Court  will  not  stay  proceedings 
in  a  suit,  until  the  costs  of  a  suit  in 


the  Court  of  Chancery,  between  the 
same  parties,  concerning  the  same 
matter,  and  in  which  the  plaintiff's 
bill  was  dismissed  with  costs,  are 
first  paid.   Stebbins  y.  Grant ,      196 

4.  Where  a  second  action  (personal  or 
mixed)  is  brought,  either  in  this 
Court  or  in  a  Court  of  Common 
Pleas,  and  a  trial  has  been  had 
therein,  or  the  plaintiff  has  become 
nonsuited,  the  Court  will  stay  the 
proceedings,  until  the  costs  of  the 
former  action,  for  the  same  cause, 
are  paid.     Ferlcins  v.  Hi?iman,  237 

III.    Costs  on  Appeal  from    Justices* 

Courts. 

5.  Under  the  "  act  to  extend  the  juris- 
diction of  Justices  of  the  Peace," 
{sess.  41,  ch.  94,)  where  there  is  an 
appeal  to  the  Court  of  Common 
Pleas,  the  appellee  is  entitled  to 
costs,  in  all  cases  where  a  terdict  is 
found  in  his  favor.  Merritt  v. 
Lefevre,  265 

Vide  Practice.     Executors  and  Ad- 
ministrators. 

COUNCIL  OF  appointment. 

Vide  Constitution  of  this  State, 
courts-martial  of  the  united  states 

1.  Courts-Martial  are  Courts  of  specia. 
and  limited  jurisdiction.  MiUs  v. 
Martin,  7 

2.  Where  a  defendant  justifies  under 
the  judgment  and  process  of  such  a 
Court,  he  must  show  aflirmatively 
that  it  had  jurisdiction,  ib. 

3.  And  if  the  Court  has  no  jurisdiction, 
its  proceedings  are  void,  and  trespass 
lies,  ib. 

4.  So,  replevin  lies  for  the  property 
taken  under  a  warrant  issued  by 
such  a  Court,  ib. 

6.  The  militia  of  the  several  states  are 
not  subject  to  martial  law,  unless 
they  are  in  the  actual  service  of  the 
United  States,  ib. 

6.  The  acts  of  Congress  in  regard  to  the 
militia,  and  establishing  rules  and 
articles  of  war,  relate  only  to  the 
government,  trial,  and  punishment 
of  officers  and  soldiers  in  the  actual 
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servire  and  employment  of  the  Unit' 
ed  States,     .  7 

7.  A  militia  man,  therefore,  who  had 
refused  to  obey  the  orders  of  the  go- 
vernor, or  commander-in-Chief  of  a 
state,  issued  in  compliance  with  the 
requisition  of  the  rresident  of  the 
United  States,  for  calling  out  a  cer- 
tain portion  of  the  militia,  and  who 
had  rendezvoused,  or  been  mustered, 
and  in  the  pay  of  the  United  States, 
is  not  amenable  to  a  Court-Martial 
of  the  United  States,  but  only  to  a 
Court  instituted  under  the  authority 
of  the  state  government,  ib. 

8  In  an  action  of  rpplevin,  the  defend- 
ant, being  a  deputy  marshal  of  the 
United  States,  avotoed  and  justified 
the  taking  of  the  plaintiff's  goods, 
by  virtue  of  a  warrant  issued  to  the 
marshal  of  the  district,  to  collect  a 
fine  imposed  upon  him,  by  the  judg- 
ment of  a  Court-Martial,  described, 
as  follows :  "  A  General  Court-Mar- 
tial, composed  of  officers  of  the 
militia  of  the  state  of  Neto^York, 
in  the  service  of  the  United  States, 
(naming  th'em,  being  «a:  in  number,) 
duly  organized  and  convened,  by 
general  orders,  issued  pursuant  to 
the  acts  of  Congress  of  February 
28lh,  1705,  and  of  February  2d, 
1813,  for  the  trial  of  those  of  the 
militia  of  the  state  who  had  failed, 
neglected,  or  refused  to  rendezvous, 
and  enter  the  service  of  the  United 
States,  in  obedience  to  the  orders  of 
the  commander-in-Chief  of  the  mili- 
tia, of  the  state  of  JVcut-  York,  of  the 
4th  and  29th  of  August,  1814,  issu- 
ed in  compliance  with  the  requisi- 
tion of  the  President  of  the  United 
States,  made  pursuant  to  the  acts  of 
Congress  of  February  28,  1795, 
February  2,  1813,  and  April  18, 
1814 ;"  and  alleged  that  the  plain- 
tiff, being  a  private  in  the  militia, 
neglected  or  refused  to  rendezvous, 
and  on  the  16th  of  May,  1818,  was 
regularly  tried  by  the  said  General 
Court-Martial,  and  duly  convicted 
of  the  said  delinquency,  &c. :  Held, 
that  the  avowry  was  bad  ;  not  only 
because   the   Court-Martial   had  no 
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jurisdiction  of  the  case;  but,  be 
cause,  (1)  it  was  composed  of  six 
officers  only  instead  of  thirteen,  \%ith- 
out  showing  that  any  emergency 
existed,  which  rendered  a  less  num- 
ber necessary :  (2)  because,  the  re- 
ference to  the  acts  of  Congress,  un- 
der which  the  Court  wa3  £Aid  to  be 
organized,  was  too  general :  (3)  be- 
cause, the  avowry  did  not  aver  by 
whom  the  general  orders  were  issu- 
ed :  (4)  because,  it  did  not  etate  that 
the  proceedings  of  the  Court-Mar- 
tial were  reported  to  the  officer  ap- 
pointing the  Court,  and  wp^  con- 
firmed by  him,  befcHe  the  sentence 
was  executed,  7 

COITET  OF  ERRORS. 

Pra4:tice, 

1.  A  writ  of  error  will  not  be  dismiss- 
ed, on  the  ground  that  no  transcript 
of  the  record  had  been  returned  and 
filed,  without  a  regular  notice  of  the 
motion  for  that  purpose.  Webb  v. 
Broion,  in  error,  453 

2.  Where  a  writ  of  error  was  returned 
at  the  last  session  of  the  Court,  and 
the  transcript  of  the  record  had  not 
been  filed,  nor  errors  assigned,  and 
no  sufficient  excuse  shown  for  the 

.   delay,  the  writ  was  dismissed  with 
the  usual  taxable  costs,  ib, 

3.  That  the  counsel  for  one  of  the  par- 
ties is  engaged  as  counsel  in  another 
Court,  IS  not  sufficient  ground  for 
putting  off  the  argument  of  a  cause. 
Starr  v.  Benedict,  in  error,  455 

COXTRTS  OF  JUSTICES  OF  THE  PEACE. 

1.  Jurisdiction, 

11.  Appeal  to  the    Court  of  Common 
Pleas, 
in.  Trial  and  its  incidents, 
IV.  Execution. 

L  Jurisdiction. 

1.  Under  the  "  act  to  extend  the  juris- 
*  diction  of  Justices  of  the  Peace," 
(sess.  41,  ch.  94,)  no  appeal  lies  to 
the  Court  of  Common  Pk?as,  unless 
the  amount  of  the  verdict  or  judg- 
ment rendered,  exceeds  the  sum  of 
25  dollars,  exclusive  of  costs.  Mat' 
ter  of  David  Marshy  171 
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5.  According  to  the  true  construction 
of  the  eighth  section  of  the  "  act  to 
extend   the  jurisdiction  of  Justices 

•  of  the  Peace,",  the  creditor  who 
has  recovered  judgment  in  the  Jus- 
tice's Court,  and  taken  a  bond  with 
security,  according  to  the  provisions 
of  the  act,  must  sue  out  execution 
after  tl^e  expiration  of  three  calen- 
dar months  from  the  date  of  the 
judgment,  and  have  a  return  of  mm 
est  inventus  thereon,  before  he  can 
maintain  an  action  on  the  bond ;  for 
the  surety  has  no  mode  of  comply- 
ing with  the  ahernative  in  the  con- 
dition of  the  bond,  but  by  surrender- 
ing the  debtor  to  the  constable  hav- 
ing an  execution  against  him.  Tut' 
tie  V.  Kip^  194 

3.  The  surety  cannot  surrender  the 
principal,  in  such  a  case,  against  his 
consent,  or  without  an  execution,  ib. 

4.  Th^  common  law  practice  of  Courts 
of  Record,  as  to  surrender  of  bail, 
does  not  apply  to  a  Justice's  Court, 

ib, 

6.  According  to  the  true  construction 
of  the  act  establishing  Justices^ 
Courts  in  the  city  of  New^Yorky  a 
foreign  port  or  place  means  a  port 
or  place  toitkoiU  the  United  States. 
That  Court,  therefore,  has  no  juris- 
diction of  an  assault  and  battery, 
&c.,  committed  by  a  master  of  a 
vessel  in  the  merchants*  service  on 
a  seaman,  in  any  port  within  the 
United  States.  King  v.  ParkSy   375 

6.  That  the  Justice  before  whom  a  suit 
was  brought,  was  the  son-in-law  of 
the  plain tiflf,  and  persisted  to  hear 
and  determine  the  cause,  notwith- 
standing the  defendant  objected  to 
his  jurisdiction,  on  the  ground  of  his 
relationship  to  the  plaintiff,  is,  of  it- 
self, evidence  that  the  trial  was  not 
fivir  and  impartial,  and  sufficient 
ground  for  reversing  the  judgment, 
where  the  damages  given  are  ex- 
cessive.    Bellows  V.  Pearson^      172 

II.  Appeal  to  a  Court  of  Common  Pleas. 

7.  Where  a  plaintiff  brings  his  action 
in  a  Justice's  Court,  under  the  "  act 
to  extend  the  jurisdiction  of  Justices 
of  the  Peace,"  and  recovers  more 


than  25  dollars  damages,  and  tho 
defendant  appeals  to  the  Court  of  0* 
P.,  and  on  trial  in  that  Court,  on 
the  same  pleadings,  the  plaintiff  ob- 
tains a  verdict  for  more  than  50  dol- 
lars, he  is  entitled  to  judgment  for 
the  amount  assessed  by  the  verdict, 
"though  it  exceeds  the  sum  to  which 
the  jurisdiction  of  the  Justice  is 
limited.     Palmer  v.  Wylie^         276 

8.  Where  the  Court  of  Common  Pleaa, 
on  an  appeal  from  a  Justice's  Court, 
when  the  cause  came  on  to  be  tried, 
required  the  appellant  to  commence, 
and,  in  the  first  instance,  to  produce 
evidence  to  impeach  the  judgment, 
there  having  been  a  regular  joinder 
in  error,  according  to  the  rules  of 
practice  of  that  Court:  Held,  that 
although  this  being  a  matter  of  prac- 
tice, could  not  be  alleged  for  error, 
yet  that  according  to  the  just  con- 
struction of  the  act,  the  practice  was 
incorrect;  and  that  the  appellee 
ought  to  show  his  right  to  recover, 
as  a  plaintiff  in  any  other  case. 
Reab  v.  Moor,  337 

9.  If  a  party  in  a  Justice's  Court  serves 
a  notice  on  the  opposite  j>arty,  to 
produce  a  written  instrument  or  pa- 
per at  the  trial  before  the  Justice,  or 
that  parol  evidence  will  be  given  of 
its  contents,  and  parol  evidence  is, 
accordingly,  given;  such  notice  is 
available  to  the  party  giving  it,  on 
appeal  to  the  Court  of  C.  P.,  so  as  to 
entitle  him  to  give  the  parol  evi- 
dence in  that  Court,  if.  the  writing 
is  not  produced,  ib. 

III.   Trial  and  its  incidents. 

10.  Where  a  venire  is  demanded  by 
either  party,  the  Justice  may  deliver 
it  himself  to  the  constable,  to  be  ex- 
ecuted ;  but  if  he  delivers  it  to  the 
party,  and  he  does  not  appear  at  the 
time  to  which  the  cause  was  ad- 
journed for  trial,  and  the  venire  is 
not  returned,  the  Justice  may  con- 
sider the  suppression  of  the  venirn 
by  the  party,  as  a  waiver  of  the  trial 
by  jury,  and  proceed  to  hear  and 
decide  the  cause  himself,  as  if  no 
venire  had  been  demanded  or  issued. 
Coo7i  v.  Snyder  y  381 
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IV.  Execution. 

11.  By  the  terms,  *^  goods  and  chattelsy^ 
in  the  act,  (sess,  86,  ch.  53^  s.  11.  1 
N,  R,  L.  387,)  is  meant  personal 
and  movable  property,  not  chattels 
which  savor  of  the  realty^  and  are 
of  a  permanent  nature.  Putnam  v. 
Westcotty  73 

12.  Leasehold  property,  or  a  term  of 
years,  cannot,  therefore,  be  sold  un- 
der an  execution  issued  by  a  Jus- 
tice's Court,  ib. 

13.  Under  the  proviso  to  the  11th  sec- 
tion of  the  act,  {sess.  36,  ch.  53.  1 
N,  R,  L.  3S7,)  the  party  in  whose 
Aivor  a  judgment  is  given,  if  he  in- 
tends to  have  execution  against  the 
d(  fendant,  being  a  freeholder,  or  in- 
habitant having  a  family,  before  the 
expiration  of  thirty  days,  must  take 
the  oath  required  for  that  purpose, 
at  the  time  the  judgment  is  rendered 
by  the  Justice,  so  as  to  give  the  oth- 
er parly  the  full  benefit  of  a  stay  of 
execution  for  thirty  days,  on  giving 
security.   Sellicky.  Browny  271 

1 4.  A  prisoner,  in  execution  on  a  judg- 
ment, obtained  in  a  Justice's  Court, 

*  under  "  the  act  to  extend  the  juris- 
diction of  Justices  of  the  Peace," 
for  above  25  dollars,  is  entitled  to  be 
discharged,  on  making  affidavit,  (in 
the  manner  directed  by  the  25  dol- 
lar act,)  that  he  is  a  freeholder,  and 
has  a  family,  and  has  remained  in 
prison  for  more  than  thirty  day's, 
Coman  v.  Merrill,  277 

15.  And  it  is  sufficient,  if  the  affidavit 
states  that  he  had  a  family  at  the 
time,  without  saying  that  he  had  a 
family  when  the  judgment  was  ren- 
dered against  him,  t3. 

COVENANT. 

Covenants  in  a  deed. 

The  defendant,  after  granting  a  tract 
of  land  described  by  metes  and 
hounds,  added,  **  containing  by  esti- 
mation, 600  acres,  and  the  same  is 
hereby  covenanted  and  warranted  to 
CO  nam,  at  least,  500  acres,"  and 
then,  covenanted  generally,  that  he 
was  seised  in  fee-simple,  &c.,  and 
had  power  to  convey,  &c.,  and  for 
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quiet  enjoyment,  and  against  incum- 
brances, &c.,  with  warranty :  Hdd: 
that  the  general  covenants  in  the 
deed  were  restrained  by  the  special 
covenant  as  to  the  quantity  of  land. 
WhaUon  v.  Kauffman,  07 

Vide  Release. 
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DAltAGES. 

I.  How  assessed. 

II.   What  may  he  skoum  in  mitiga 
tion  of  Damages. 

I.  How  assessed. 

1.  D.,  for  the  consideration  of  5  dollars 
promised  to  forbear  the  payment  of 
a  note  given  by  S.,  for  six  months. 
D.  did  not  forbear,  but  sued  S.  on 
the  note  within  the  time  stipulated : 
Hdd,  that  in  an  action  for  a  breach 
of  this  promise,  A.  was  entitled  to 
recover  the  5  dollars  paid  by  him 
for  the  forbearance,  and  the  costs 
paid  by  him  in  the  suit  on  the  note  : 
but  not  for  any  consequential  dama 
ges,  or  for  the  trouble,  inconvenience, 
and  expense  he  had  been  put  to,  in 
being  obliged  to  leave  his  business, 
and  in  raising  the  money  to  pay  the 
note.     Deyo  v.  Waggoner^  241 

II.   T^iat  may  be  shown  in  mitigation 
of  Damages. 

2.  In  an  action  of  assault  and  battery, 
the  defendant  cannot  give,  in  evi- 
dence, in  mitigation  of  damages, 
acts  or  declarations  of  the  plaintiflf^ 
at  a  different  time,  or  any  antece- 
dent facts,  which  are  not  fairly  to  be 
considered  as  part  of  one  and  the 
same  transaction,  though  they  may 
have  been  ever  so  irritating  and  pro- 
voking.    Le^  V.  Woolsey,  329 

3.  The  provocation,  to  entitle  it  to  be 
fifiven  in  evidence  in  mitijjation  of 
damages,  in  an  action  of  assault  and 
battery,  must  be  so  recent  and  im- 
mediate as  to  induce  a  presumption 
that  the  violence  done  was  commit- 
ted under  the  immediate  influence 
of  the  feelings  and  pa.ssions  excited 
by  it,  ib. 

Vide  Partnchsuii%  4,  fL 
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DEBT. 

1.  Debt  lies  on  a  judgment  fairly  ob- 
tained in  another  state ;  for  such 
judgment  is  conclusive  evidence  of 
a  debt.     Andrews  v.  Montgomery, 

162 

2.  It  seems  that  the  proper  plea  to  an 
action  of  debt  on  a  judgment  of  a 
Court  of  another  state  is  ntd  tiel  re- 
cord, ib. 

DEBTOR  AND  CREDITOR. 

1.  "Where  a  creditor  has  a  lien  on  two 
funds,  out  of  which  he  can  satisfy 
his  debt,  and  a  subsequent  creditor 
has  a  lien  on  one  of  the  funds  only, 
the  first  creditor  must  resort  to  the 
fund  which  the  second  creditor  can- 
not touch,  in  order  that  the  second 
creditor  may  avail  himself  of  his 
only  security,  provided  it  can  be 
done  without  injury  to  the  prior 
creditor,  or  impairing  his  rights. 
Evertson  v.  Booth,  in  error,         4S6 

2.  But  where  the  sufficiency  of  the 
fund  to  which  the  junior  creditor 
cannot  resort,  is  doubtful,  or  thte 
prior  creditor  refuses  to  run  the  ha- 
zard of  obtaining  satisfaction  of  his 
debt  out  of  that  fund,  equity  will 
not  take  from  him  any  part  of  his 
security,  until  his  debt  is  paid,      ib. 

Vide  Mortgage. 

DECLARATION. 

Vide  Trover. 
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DEED. 

I.  Registry  of  Deeds, 
II.   Construction  of  Deeds. 

*I.  Registry  of  Deeds, 

1.  Where  a  person  executes  a  mort' 
gage,  which  is  not  recorded,  and, 
afterwards,  executes  a  deed  for  the 
same  premises,  to  a  bona  fide  pur- 
chaser, for  a  valuable  consideration, 
without  notice,  such.  bo7ia  fide  pur-  1. 
chaser  is  protected  by  the  ac*  con- 
cerning mortgages,  (sess,  36,  ch.  33. 
1  N.  R,  L,  372,)  and  his  deed  is 
preferred  to  the  mortgage,  though 
the  mortgage  is,  afterwards,  record- 
ed before  the  deed.  Jackson,  ex 
dem.  Center  and  others,  v.  Campbell, 

281 
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But  under  the  fourth  section  of  the 
act  concerning  deeds,  (sess.  36,  ch. 
97.  1  N.  R.  L.  369,)  the  deed  first 
recorded  takes  preference;  the  act 
declaring  deeds  not  recorded  in  the 
counties  mentioned,  fraudulent  and 
void,  as  against  a  bona  fide  purchas- 
er or  mortgagee  for  a  valuable  con- 
sideration, unless  first  recorded,  &c. 

28 
II.   Co/istruction  of  Deeds. 

Where  the  premises  in  a  deed  were 
described,  as  lot  No.  51,  in  the  se- 
cond division  of  a  patent,  **  bounded 
as  follows  :  beginning  at  a  stake  and 
stones,"  &c.,  and  so  giving  the  monu- 
ments, courses,  and  distances ;  and 
the  grantor,  at  the  time,  owned  lot 
No.  50,  in  the  same  patent,  and  the 
monuments,  courses,  and  distances 
in  the  deed,  exactly  corresponded 
with  those  on  the  loiid :  Held,  that 
the  words,  "  lot  No.  51,"  might  be 
rejected  as  surplusage,  the  descrip- 
tion being  sufficiently  certain  with- 
out those  words.  Loomis  v.  Jack' 
son,  ex  dem.  M^Naughton,  in  errorj 

449 
Vide  Military  Bounty  Lands. 

EJECTMENT. 

It  seems,  that  the  lessor  of  the  plain- 
tiff, in  an  action  of  ejectment,  can' 
not  xehaxe  the  action.  Jackson,  ex 
dem.  Alle7i,  v.  Bell,  168 

A  morig-ager  in  fee,  may  maintain 
ejectment  against  the  grantee  of  the 
mortgagee.  Jacksony  ex  dem.  Cur* 
tis,  V.  Bronson,  325 

Vide  Abatement. 

ERROR. 

I.  On  what  a  icrit  of  Error  lies, 
II.   Proceedings  in  Error. 

I.  On  what  a  writ  of  Error  lies. 

Where  a  juror  was  challenged,  as 
being  interested  in  a  bank,  who  were 
plaintifis  in  the  cause,  and  being 
sworn  on  his  voir  dire,  said  that  he 
was  not  interested  in  the  bank,  nor  a 
draw9lr,  though  he  was  an  endorser 
of  a  note  in  the  bank ;  and  the  Court 
not  being  called  on  for  the  purpose, 
expressed  no  opinion  on  the  suffi- 
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ciency  of  the  eyidence,  and  the  triers 
found  that  th«^  juror  was  not  indiffe- 
rent, and  he  was  set  aside :  Hddf 
that  this  was  no  ground  of  error. 
Mechanics*  JJank  v.  Smithy  115 

a.  Facts  stated  upon  a  record  on  the 
return  to  a  writ  of  error  to  a  Court 
of  Common  Pleas,  after  the  attesta- 
tion and  Signatures  of  the  Judges  to 
tlie  hill  ot  exceptions,  and  which  are 
not  inrorporated  in  it,  not  being  le- 
gally before  the  Court,  cannot  be 
con'iidered  as  ground  of  error.  Foot 
V.  Sdbin^  154 

3.  Where  a  Court  of  Common  Pleas 
refuse  to  nonsuit  a  plaintiff,  on  mo- 
tion of  the  defendant,  when  the  evi- 
dence entirely  faib  to  support  the 
plaintiff's  case,  a  writ  of  error  lies, 

ib. 

A  A  \^Tit  of  error  will  not  lie  to  a 
Court  of  Common  Pleas  where  judg- 
ment is  arrested  for  the  insufficiency 
of  the  declaration.  Home  v.  Bar' 
ney,  247 

6.  In  such  case  the  plaintiff  should  pray 
judgment  against  himself,  and  if  the 
Court  refuse  to  give  such  judgment, 
he  may  have  a  mandamuSt  ib. 

II.  Proceedings  in  Error. 

On  filing  an  assignment  of  errors, 
the  course  is,  for  the  plaintiff  in  er- 
ror to  enter  a  rule,  that  the  defend- 
ant join  in  error,  in  twenty  days  af- 
ter service  of  the  rule,  or  that  his 
default  be  entered ;  and  upon  such 
default  to  enter  a  rule  for  judgment 
of  reversal.  Oppie  v.  Cokgrovet  125 

EVIDENCE. 

I.  Presumptions. 
II.  Notice  to  produce  papers. 
HI.  Proof  of  Handtcriting. 
iV.  Parol    evidence  to  explain    writ" 

ten  Co?itracts. 
V.   Witness. 

I.  Presumptions. 

1.  Where  a  person  is  bound  to  do  a 
certain  act,  the  omission  to  do  which 
would  be  a  culpable  neglect  of  duty, 
the  perforin  an  CO  of  it  wiU^be  pre- 
sumed, unless  the  contrary  is  prov- 
ed.    Harttoell  v.  Root,  345 

Vide  Execution. 
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n.  Notice  to  produce  papers. 

2.  Where  the  action  is  not  founded  oq 
any  instrument  of  writing,  but  the 
declaration  contains  only  the  general 
counts  on  implied  promises,  the  de- 
fendant is  not  entitled  to  ait  order 
on  the  plaintiff,  to  produce  letters  or 
papers  in  his  possession,  or  co  give 
the  defendant  copies  of  them.  Vf^' 
lis  V.  Bailey,  26S 

3.  An  order  to  produce  papers  is  not 
granted  by  a  Judge  at  his  chambers ; 
but  by  the  Court,  on  motion  for  that 
purpose,  grounded  on  affidavit  show- 
ing that  the  documents  or  papers  in 
the  plaintiff's  possession  are  neces- 
sary to  his  defence,  ib. 

III.   Proof  of  Handioriting. 

4.  The  handwriting  of  a  party  to  a  re- 
ceipt may  be  proved  by  a  witness 
who  has  never  seen  him  write,  but 
who,  in  the  course  of  his  dealings 
with  him,  has  received  his  promis- 
sory notes,  which  the  party  has  paid, 
if  the  witness  swears  amrmatively, 
from  his  knowledge  derived  from 
these  facts,  that  he  believed  the  sig- 
nature to  the  paper  produced  to  be 
the  proper  handwriting  of  the  party 
Johnson  V.  Daveme,  134 

IV.  Parol  evidence  to  expHain  written 

contracts. 

5.  Where  a  plaintiff  in  an  execution, 
gave  to  a  deputy  sheriff,  who  had 
the  defendant  in  custody  on  a  ca.  sa., 
a  writing  stating  that  he  wished  the 
officer  to  show  the  prisoner  as  much 
indulgence  as  he  could,  with  safety 
to  himself,  and  without  hazarding 
in  any  way,  the  debt:  Held,  that 
the  writing  being,  in  itself,  ambigu- 
ous, parol  evidence  of  the  conversa- 
tion between  the  plaintiff  and  the 
officer,  at  the  time,  and  of  collateral 
extraneous  circumstances,  to  ascer- 
tain the  nature  and  extent  of  the  in- 
dulgence which  the  officer  was  to 
show  the  prisoner,  was  admissible. 
Ely  V.  Adams,  313 

V.   Witness. 

6.  Where  the  teller,  or  clerk  of  a  bank, 
is  called  as  a  witness  for  the  party, 
to  prove  the  correctness  of  his  entr/i 
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lie  may  be  asked,  on  his  cross-exa* 
'  inination,  whether  he  was  not  in  the 
habit  of  making  mistakes  as  teller; 
for  the  iurv  are  to  decide  on  the 
relative  accuracy  and  credibility  of 
the  witnesses.  Mechanics^  Bank  v. 
Smith,  115 

7.  An  attorney  or  counsel  may  be  call- 
ed to  testify  to  a  collateral  fact  with- 
in his  knowledge,  or  to  a  fact  which 
he  might  know,  without  being  en- 
trusted with  it  by  his  client.  John' 
son  T.  Dacemej  134 

R.  As  where  an  attorney  and  counsel 
after  the  commencement  of  a  suit, 
without  any  communication  from  his 
client,  acquires  a  knowledge  of  his 
hand\inriting,  he  may  be  questioned 
as  to  its  identity,  ib. 

Vide  CoirsTs  of  Justices  op  the  Peace. 

Will. 

Evidence  m  Pabtigular  Actions,  Vide 
Damaxses,  2,  3. 

execution. 

1.  Where  a  sheriff  sold  a  house  and 
lot  belonging  to  the  defendant,  un- 
der a  judgment  and  execution  against 
him,  and  executed  a  deed  to  the  pur- 
chaser ;  and,  afterwards,  seised  and 
sold  the  same  house  and  lot,  on  ano- 
ther execution,  issued  on  a  prior 
judgment  against  the  defendant,  and 
advertised  the  same  for  sale,  the 
Court  refused  to  stay  proceedings,  on 
the  application  oi  the  purchaser, 
under  the  execution  first  issued,  but 
left  him  to  seek  his  remedy  by  ac- 
tion.    Myers  v.  Kehey^  197 

2.  Where  the  sheriff  sold  the  property 
of  the  plaintiff  on  an  execution,  for 
a  larger  sum  than  was  due  on  the 
execution,  and  executed  a  convey- 
ance to  the  purchaser,  without  re- 
ceiving from  him  the  surplus  money, 
(though  requested  by  the  plaintiff 
not  to  give  a  deed,  until  he  hod  re- 
ceived the  money,)  contrary  to  his 
duty  as  sheriff,  an  aclion  on  the  case 
will  lie  against  him,  at  the  suit  of 
the  plaintiff.     Coats  v.  Stewart,  29S 

3  A  sheriff,  imder  a  fi.  fa,  issued  on  a 
judgment  agxinst  the  heirs  of  M., 


sold  &  parcel  of  land,  of  which  the 
ancestor  was  seised  at  the  time  of 
his  death,  as  an  entirety ;  and  filed 
a  certificate  of  the  sale,  &x^.,  pursu- 
ant to  ''  the  act,  in  addition  to  an 
act,  entitled  an  act  concerning  judg- 
ments and  executions,"  passed  April 
12,  1820.  (sess.  44,  ch.  184,  s.  1.) 
E.  having «  judgment  in  his  favor 
against  W.,  one  of  the  heirs  of  M., 
tendered  and  paid  to  the  sheriff,  the 
amount  for  which  the  land  was  bid 
off  by  the  purchaser,  and  ten  per 
cent,  interest  for  the  redemption  of 
the  land  so  sold,  and  demanded  a 
deed  for  the  whole  land,  under  the 
third  section  of  the  act :  Held,  that 
£.,  as  a  judgment  creditor,  could  not 
be  entitled  to  redeem  more  of  the 
land  sold,  than  to  the  extent  of  his 
lien,  or  the  share  of  W,,  as  a  tenant 
in  common.  Matter  of  Ertoin  v. 
Schriver,  379 

4.  But,  it  seems,  that  the  act  has  not 
provided  for  a  redemption  of  a  part 
of  the  premises  sold  under  an  execu- 
tion, and  that,  therefore,  J^.  the 
judgment  creditor,  had  no  right  of 
redemption  whatever,  ib. 

5.  Wliere  an  execution  creditor  bids  at 
the  sheriff's  sale,  and  the  goods  are 
knocked  down  to  him,  the  sheriff 
may  lawfully  deliver  the  goods, 
without  receiving  the  money.  iVf- 
ehols  V.  Ketcham,  84 

6.  Where  a  sheriff  had  sold  the  pro- 
perty of  the  debtor  to  his  creditor,  as 
the  highest  bidder,  and  delivered  it 
without  receiving  the  money ;  and 
the  judgment  and  execution  were, 
afterwards,  set  aside,  as  fvaiJuient 
and  void,  and  the  sheriff  dliected  to 
apply  the  moneys  collects"  1  on  the 
execution,  to  satisfy  other  executions 
in  his  hands,  and  the  sheriff,  not 
having  actually  received  the  money, 
returned  nidla  bona,  ^c,  to  an  exe- 
cution delivered  to  him,  prior  to  the 
order  of  the  Court  setting  aside  the 
odier  execution :  Held,  that  the 
sheriff  was  not  liable  to  an  action  fot 
dL  false  return,  ib. 

7.  An  erecution  against  C.  was  de- 
livered to  a  deputy  sheriff,  in  De^ 

491 


INDE  X. 


eemler,  returnable  the  third  Tttes' 
day  of  February  following,  and  in 
March,  C.  sold  a  pair  of  horses  of 
which  he  was  in  possession,  when 
the  execution  was  delivered  to  the 
sheriff,  and  until  its  return  day  :  the 
deputy  sheriflf  afterwards  took  and 
sold  the  horses,  under  the  execu 
tion  :  Held,  in  an  action  of  trespass, 
brought  against  tlie  officer,  by  the 
person  who  purchfised  the  horses  of 
C,  that,  in  the  absence  of  anv  Dosi- 
tive  proof,  it  was  fairly  to  be  pre- 
sumed, from  the  circumstances,  that 
a  levy  had  been  lawfully  made  by 
the  officer,  before  the  return  day  of 
the  execution.     Hartwell   v.  Iloot^t 

345 

KXFXUTOR  AND  ADMINISTRATOR. 

I  A,  being  one  of  three  executors,  and 
indebted  to  the  testator,  at  the  time 
of  making  his  will,  by  simple  con- 
tract, refused  to  act,  and  the  other 
two  executors  proved  the  will,  and 
administered.  A.  afterwards  gave 
a  bond  to  the  two  acting  executors, 
for  the  amount  of  the  debt  due  from 
him  to  the  testator  ;  and  more  than 
a  year  thereafter,  took  upon  himself 
the  office  of  executor,  and  cancelled 
the  bond  :  Held,  that  the  bond  was 
to  be  considered  as  given  for  a  valu- 
able consideration,  to  the  two  other 
cxe<nitors,  in  their  private  capacity, 
the  addition  of  "  executors,"  &c., 
being  merely  words  of  description : 
and  that  A.  could  not  avail  himself 
of  ihe  privilege  of  an  executor,  as  to 
this  debt ;  and  that  the  other  execu- 
tors, therefore,  might  maintain  their 
action  against  him,  and  recover  the 
amount  of  the  bond,  declaring  on  it 
as  so  destroyed.  Gardner  <J-  Hyer 
V.  MiUer,  1S8 

y.  In  an  action  o(  ass7impsit  against  an 
aunif/tistrator,  the  defendant  pleaded 
ft  on  assvtnpsft,  fton  assumpsit  infra 
sex  annos,  and  plene  adyninistravit, 
and  a  verdict  was  found  for  the 
plaintiff  on  the  two  first  pleas,  and 
for  the  defendant  on  the  third  plea : 
Held,  that  the  plaintiff  was  entitled 
to  judgment  of  assets  guando  accide* 
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rint^  &c.,  for  the  amount  of  the 
damages  assessed  on  the  first  issue  ; 
but  that  the  defendant  should  have 
judgment  for  his  costs.  OsierhoiU  v. 
HardcTiberghf  266 


FOREIGN  LAWS. 

Vide  Debt. 
o 

GUARANTY. 

Vide  Surety. 

GUARDIAN. 

Where  on  the  appointment  of  a  guar- 
dian to  an  infant,  by  the  Surrogate^ 
a  bond  with  sureties  was  taken,  for 
the  fai.hful  performance  of  the 
guardianship,  and  to  render  an  ac- 
count, &c.,  an  action  at  law  cannot 
be  maintained  on  the  bond,  until  the 
guardian  has  been  called  to  an  ac- 
count in  the  Court  of  Chancery,  to 
whom  the  jurisdiction,  as  to  such  a 
trust,  exclusively  belongs.  StUtcell 
V.  Mills,  304 


H 


HIGHWAYS. 

If  the  owner  or  occupant,  through 
whose  improved  land  a  public  high- 
way has  been  laid  out,  does  not, 
within  seventy  days  after  the  deter- 
mination of  the  commissioners  of 
highways,  or  thirty  days  after  the 
expiration  of  the  forty  days  allowed 
for  the  party  to  appeal  from  such 
order,  elect  ihe  mode  or  manner  in 
which  he  would  have  the  damages 
assessed,  he  merely  loses  the  right 
of  having  them  assessed  by  three 
commissioners  appointed  by  a  Judge 
of  the  Court  of  Common  Pleas  ;  but 
the  damages  may  be,  after^vards 
assessed,  in  the  ordinary  way,  bj 
two  Justices,  and  a  jury  of  twelve 
freeholders  ;  and  if  so  assessed,  the 
board  of  supervisors  are  bound  to 
have  the  amount  levied  and  collect- 
ed, according  to  the  act.  Johnston  v. 
Supervisors  of  Herkimer,  S^TO 
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INDIANS. 

1.  All  contracts  for  the  purchase,  or 
^ale,  or  occupation  of  land,  made 
with  any  of  the  tribes  of  Indians, 
within  this  state,  without  the  previ- 
ous consent  of  the  state,  are,  by  the 
constitution  and  laws  of  the  state, 
illegal,  and  absolutely  void.  St, 
Regis  Tndicms  v.  Drum,  127 

2.  Therefore,  the  St,  Regis  Indians^ 
though  authorized,  by  an  act  of  the 
legislature,  "  at  their  annual  meet- 
ings, to  make  such  rules,  orders,  and 
regulations  respecting  their  lands,  as 
they  shall  judge  necessar}',"  &c., 
cannot  maintain  an  action  of  as- 
sumpsit for  the  use  and  occupation 
against  a  while  man  who  occupied 
their  land  under  a  parol  agreement, 
as*a  tenant  from  year  to  year,  at  an 
annual  rent,  pursuant  to  the  rules 
made  by  them,  at  their  annual  meet- 
ing, ^s  to  the  improvement  of  their 
lands,  ib. 

INNS  AND  TAVERNS. 

Vide  New-York  City. 

INSOJ.VENT  debtors. 

Kn  insolvent  debtor,  against  whom  a 
judgment  was  rendered  in  December, 
1816,  on  a  note   given   in  October, 

1812,  was  discharged  in  June,  1817, 
under   the   insolvent  act   of  April, 

1813,  which  required  two  thirds  of 
the  creditors  to  petition  for  the 
debtor's  discharge.  The  act  of 
April,  1801,  which  required  three 
fourths  of  the  creditors  to  petition, 
was,  by  the  repeal  of  the  insolvent 
act  of  the  3d  of  April,  1811,  revived, 
and  in  force,  in  October,  1S12,  when 
the  original  contract  was  made : 
Held,  that  the  difference  between  the 
two  acts  (thouq^h  part  of  the  same 
system  in  regard  to  insolvent  debtors) 
was  so  material,  that  the  insolvent 
could  not  be  considered  as  discharg- 

.  ed  under  the  art  of  1801,  but  under 
the  act  of  1813,  passed  subsequent 
to  the  time  of  making  the  contract, 
and  being,  therefore,  in  this  respect, 


unconstitutional,  the  discharge  under 
it   was   void.     Matter  of  Wendell, 

153 

Vide  Agreement. 


JAMAICA. 

Vide  TOWNS. 

JOINT  OR  several   LIABILITY. 

Vide  Partnership,  4,  5. 

JURISDICTION. 

1.  If  a  Court  of  limited  jurisdiction 
issues  process  which  is  illegal ;  dr 
if  a  Court,  whetlier  its  jurisdiction 
be  limited  or  not,  holds  cognizance 
of  a  cause,  without  having  (gained 
jurisdiction  of  the  person  of  the  de- 
fendant, by  having  him  before  them, 
in  the  manner  required  by  law,  thp 
proceedings  are  void.  Bigelow  v 
Steams,  39 

2.  And  in  the  case  of  a  limited  and 
special  jurisdiction,  the  magistrate 
attempting  to  enforce  a  proceeding 
founded  on  any  judgment,  sentence, 
or  conviction,  in  such  a  case,  ir?  n" 
trespasser,  ib. 

3.  And  the  party  affected  may,  even  in 
a  collateral  action,  when  the  convic- 
tion is  set  up  as  a  defence,  show 
that  the  magistrate  had  no  juriiivlic- 
tion  of  the  person  convicted,  ib. 

4.  Whenever  a  new  power  is  given  to  a 
Justice  of  the  Peace,  he  must  pro- 
ceed in  the  mode  prescribed  by  the 
statute,  ib. 

Vide  Courts  of  Justices  of  the  Peace. 
1.  Courts-Martial  op  the  United 
States.  City  of  New-York. 
Brooklyn  Village.  Guardian. 
Justice  of  the  Peace. 

JURY. 

1.  A  juror  challenged  to  the  favor, 
may  be  sworn  on  his  voir  dire,  and 
be  asked  such  questions  as  do  not 
tend  to  his  infamy  or  disgrace. 
Mechanics*  Bank  v.  Smith,  1  Id 

2.  The  triers  are  to  decide  whether  the 
juror  stands  indifferent  between  the 
parties,  ib, 
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JUSTICB  OF  THE  PEACE. 

1.  Wlienever  a  new  power  is  conferred 
on  a  Justice  of  the  Peace,  he  must 
proceed  in  the  mode  prescribed  by 
the  statute.   Bigelaio  v.  Steams^  39 

2.  As,  where  the  act  suppressing  im- 
morality, {sess.  36,  c.  24,)  which  au- 
thorizes a  Justice  of  the  Peace  to 
convict  for  ofiences  agaii.st  the  sta- 
tute, requires  him  to  cause  the  party 
to  be  brought  before  him,  and  upon 
proof,  &c.,  to  convict  him,  in  the 
manner  prescribed:  Held,  that  the 
Justice  could  not,  on  the  return  of 
a   precept  or  summons   personally 

.served,  proceed  to  hear  the  proofs, 
and  convict  the  party,  who  had  fail- 
ed to  appear,  without  having  him 
brought  before  him,  ib. 

3.  A  warrant  issued  by  a  Justice  of  the 
Peace  or  other  magistrate,  acting  as 
a  conservator  of  the  peace,  may  be 
in  the  name  of  the  people,  or  of  such 
magistrate :  and  it  is  most  usually, 
in  the  name  of  the  Justice.  Dickeu" 
ton  V.  Rogers,  279 


LIBEL. 

Vide  Pleadings. 

LOTTERY    MANAGERS. 

Vide  Action  on  the  Case. 
M 

MANDAMTT8. 

When  and  to  whom  a  Mandamus  lies. 

1.  Where  a  Court  of  Common  Pleas 
arrests  the  judgment  for  the  insuf- 
ficiency of  the  declaration,  and  the 
plaintiff  thereupon  prays  a  judgment 
against  himself,  in  order  that  he  may 
bring  a  writ  of  error,  and  the  Court 
of  Common  Pleas  refuses  to  grant 
such  judgment,  the  plaintiff  may 
have  a  writ  of  mandamus.  Home 
V.  Barney,  247 

2.  Where  an  inferior  tribunal  has  a 
discretion,  and  proceeds  to  exercise 
it,  this  Court  has  no  jurisdiction  to 

.    control  that  discretion  by  a  writ  of 

mandamus,  Hull  T.  Supervisors  of 

Oneida,  259 
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3.  But  if  subordinate  public  agents 
fuse  to  act,  or  to  entertain  the  ques- 
tion for  their  discretion,  in  cas» 
where  the  law  enjoins  them  to  dc 
the  act  required,  this  Court  may  en- 
force obedience  to  die  law,  by  a 
mandamus,  where  no  other  legal 
remedy  exists,  259 

4-  As,  where  theneptf7TUor:yofacounty 
refuse  to  allow  a  claim  for  services, 
as  a  county  charge,  this  Court,  if  it 
be  a  legal  charge,  may  guide  and 
instruct  the  supervisors  in  the  execu- 
tion of  their  duty,  by  a  writ  of  mart- 
damns,  and  compel  them  to  admit 
the  claim  as  a  county  charge,  or,  in 
other  words,  to  set  them  in  motion, 
without  controlling  the  exercise  of 
their  judgment  and  discretion,  as  to 
the  amount  proper  to  be  allowed,   xb* 

MANUMISSION  OF  SLAVES. 

Vide  Slaves. 

MILITIA. 

Vide  Coubts-Mabtial  of  the  United 

States. 

masters  and  owners  of  vessels. 

Where  a  ship  is  not  put  up  to  freight,  as 
a  general  ship,  but  employed  by  the 
owner  on  his  own  account,  and  the 
master  receives  goods  of  another 
person  on  board,  as  a  part  of  his 
privilege,  taking  to  himself  the 
freight  and  commission,  the  owner 
of  the  ship  is  not  liable,  in  case  of 
embezzlement,  or  for  the  condiict  of 
the  master  in  relation  to  the  goods. 
King  4*  Mead  v.  Lenox,  235 

MILITARY  BOITNTY  LANDS. 

1.  The  act  of  the  14th  of  April,  1820, 
{sess.  43,  ch.  245,  s.  3,)  relative  to 
deeds  given  for  military  bounty 
lands,  does  not  prohibit  the  reading 
in  evidence  a  deed  executed  prior  to 
the  1st  of  May,  1797,  duly  recorded 
according  to  the  provisions  of  the 
act  of  the  12th  of  April,  1813,  (sess. 
36,  ch.  97,)  or  he  exemplification 
of  the  record  of  a  deed  so  recorded. 
Jackson  ^.  Yates  v.  How,  80 

2.  The  only  operation  of  that  section 
of  the  act,  taken  in  connexion  with 
the  act  of  the  4th  of  February,  181^ 
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{sea  37,  ch.  6,)  is  to  prevent  the 
reading  in  evidence,  a  deed  not  re- 
corded, though  it  may  have  heen 
duly  proved  or  acknowledged,  ac- 
cording to  existing  laws,  hut  which 
the  party  had  neglected  to  have  re- 
corded in  due  season,  80 

3.  The  act  of  the  6th  of  Aprily  1790, 
relative  to  the  military  hounty  lands, 
did  not  authorize  a  grant  to  a  soldier 
who  was  not  alive  in  March,  1783 ; 
60  that  nothing  passes  by  such  a 
grant  Jackson,  ex  dem.  M*Clougkry, 
V.  Skeehy  "  198 

4.  By  the  act  of  the  3d  of  AprU,  1807, 
{sess,  30,  ch.  114,)  which  vests  the 
lands  patented  to  J*.  M.,  a  deceased 
soldier,  in  his  hetrs,  though  aliens, 
in  like  manner  as  it  would  have  de- 
scended to  them,  if  they  had  been 
citizens  of  this  state,  at  the  tim&  of 
his  death,  (1781,)  according  to  the 
law  of  descents  of  this  state,  it  is  in- 
tended that  the  heirs  of  /.  3f.,  should 
take  according  to  the  law  of  descents 
at  the  time  of  passing  the  act ;  and 
the  title  of  the  heirs,  as  it  respects 
any  limitation,  is  to  be  deemed  to 
have  accrued  from  the  time  of  pass- 
ing the  act,  ib. 

MORTGAGE. 

1.  A  mortgagee  who  has  assigned  the 
bond  add  mortgage,  and  guaranteed 
the  payment  of  the  principal  and  in- 
terest, may  take  an  additional  se- 
curity from  the  mortgager,  in  his 
own  name,  which  will  accrue  to  the 
benefit  cf  the  assignee  of  the  mort- 
gage, though  he  was  ignorant  of  its 
being  taken ;  and  the  mortgagee 
may  avail  himself  of  this  additional 
security,  until  he  is  indemnified 
against  all  responsibility  under  his 
guaranty.  Evertson  v.  Booth  and 
otliersy  in  error,  486 

2.  A  subsequent  creditor  who  is  desi- 
rous to  compel  the  mortgagee  or  his 
assignee  to  resort  to  the  mortgage 
security  for  the  payment  of  the  debt, 
must  make  the  assignee  a  party  to  a 
bill  filed  for  that  purpose ;  for  a  sale 
of  the  mortgaged  premises,  in  order 
to  ascertain  the  sufficiency  of  the 
aecurity,    could     not    be    decreed, 


unless    die    ass'gnees    were   made 
parties,  486 

3.  A  bill  against  the  mortgagee  alone 
would  not  be  adapted  to  such  a 
case,  ih. 

Vide  Deed. 
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MBW-TORK  cmr. 

1.  The  city  and  cotinty  of  Neia-York 
includes  the  whole  of  the  rivers  and 
harbor  adjacent  to  the  city,  to  actual 
low  water  mark  on  the  opposite 
shores,  as  the  same  may  be  formed  i 
from  time  to  time,  by  docks,  wharves, 
and  other  permanent  erections ;  and 
although  the  jurisdiction  of  the  city 
does  not  extend  so  as  to  include  sucn 
wharves  or  artificial  erections,  yet  it 
extends  over  ships  and  vessels  float- 
ing on  the  water,  though  they  may 
be  fastened  to  such  wharves  or  docks. 
Stryker  v.  The  Mayor  ^c.  of  the 
city  of  New-  York,  179 

Vide  Brooklyn  Village. 

2.  According  to  the  true  construction 
of  the  "  act  to  lay  a  duty  on  spiritu- 
ous liquors,  and  to  regulate  inns  and 
taverns,"  {sess,  24,  ch.  164.  1  N.  R. 
JL  176,)  a  person  having  a  license 
from  the  Mayor  of  the  city  of  New- 
York,  according  to  the  charter,  and 
who  has  entered  into  a  recognisance 
pursuant  to  the  act,  cannot  sell 
spirituous  liquors  by  retail,  without 
being  liable  to  the  penalty  imposed 
by  the  act,  unless  ne  has,  also,  a 
license  for  that  purpose  from  the 
Commissioner  of  Excise.  Furman 
and  others  v.  Knapp,  248 

NUISANCE. 

Vide  Action  on  the  Case. 
O 

OFFICERS. 

Vide  Costs.     Action  on  the  C^se. 


PARTNERSHIP. 


1.  Though  a  partner,  as  such,  cannot 
bind   his  copartner  by  a  bond,  cnr 
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niting  under  seal,  to  comply  with 
an  award ;  yet  where  an  award  is 
made  pursuant  to  a  submission  so 
executed,  by  one  partner,  who,  after- 
wards, accepts  the  amount  awarded 
in  favor  of  the  partnership,  and  en- 
dorses a  receipt  in  full  on  the  award, 
it  is  sufficient  to  bar  the  copartner- 
ship claim  :  for  it  operates  as  a  re- 
lease by  one  partner,  or  as  an  accord 
and  satisfaction.  Buchanan  y.  Cut' 
ry,  137 

2  Where  one  of  two  partners  sub- 
scribes the  copartnership  name  to  a 
note,  as  sureties  for  a  third  person, 
without  the  authority  or  consent  of 
the  other  partner,  the  latter  is  not 
bound  ;  and  the  burden  of  proving 
the  authority  or  consent  of  the  other 
partner,  lies  on  the  creditor,  or  holder 
of  the  note.     Foot  v.  Sal/in^         Id*! 

3.  One  partner,  or  member  of  an  asso- 
ciation, cannot  execute  a  deed  or 
writing  under  seal,  so  as  to  bind  the 
others,  without  an  express  authority 
for  that  purpose ;  and  if  he  does  so, 
he  makes  himself  personally  respon- 
sible :  but  such  authority  may  be  by 
parol,  and  if  shown,  or  if  the  other 
partners  or  associates  have,  by  their 
subsequent  assent  or  acts,  ratified 
the  contract,  they  will  be  equally  re- 
sponsible and  bound  to  contribute 
ratably,  to  any  damages  which  may 
be  recovered  at  law  against  the  part- 
ner or  associate  who  executed  the 
contract.  Skinner  v.  Dayton  and 
others,  in  error,  513 

4.  S.  and  others  formed  an  association 
for  manufacturing  cotton,  &c.,  and 
executed  articles  of  agreement  as  to 
the  organization  of  the  company,  and 
the  mode  of  managing  or  conducting 
the  business ;  the  stock  of  the  com- 
pany was  divided  into  twenty  shares, 
and  the  subscribers  to  the  stock 
elected  a  Preside7it  and  tAvo  of  their 
members  as  Directors,  a  Treasurer, 
&;c.,  who  had  power  to  appoint  a 
general  agent  to  transact  all  business, 
&:c.,*  under  the  particular  direction 
of  the  president  and  directors,  &c. 
S.  having  been  elected  preside?it, 
and  R.  and  H.  directors,  they,  on 
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the  25th  April,  1815,  entered  into  a 
contract  with  W»,  T.  and   W.,  whc 
had  subscribed  for  two  shares  of  the 
stock,  to  make  certain  machinery  in 
one  year,  at  a  certain   price,  to  bo 
paid  in  instalments,  which  contract 
was  signed  and    sealed,  by    S.,  as 
"  for  the  directors"  of  the  company. 
On  the  1st  of  August  following,  R* 
and  if.  gave  notice,  as  directors,  to 
W.,  T.  and   W,,  that  the  company 
could  not  go  on,  and  that  the  con- 
tract was   abandoned;  and   IF.,  T. 
and  W,,  thereupon,  (the  covenants 
being  independent,)  brought  a  suit 
at  law  agamst  S»,  on  the  covenant, 
to  recover  the  instalment  which  fell 
due  before  the  1st  August :  (though 
the  machinery  had  not  been  com- 
pleted or  delivered ;)  S.  pleaded  in 
bar,  that  he  executed  the  contract  in 
behalf  of  the  company,  and  in  his 
capacity  of  director  and  agent  of  the 
company,  and  not  otherwise  ;    and 
the   Supreme  Court,   on  demurrer, 
gave  judgment  against  S.,  for  want 
of  an  averment  in   the  plea  of  an 
authority  from  the  company  to  exe- 
cute the  contract:  Held,    that    this 
decision  was   not   conclusive  as  to 
the  question  of  the  personal  responsi- 
bility of  »S.,  on  the  contract ;  and,  he 
^     having  obtained  an  injunction,  on  a 
bill  in  equity  filed  against  W,,  T, 
and  W.,  and  the  other  members  of 
the  company,  as  to  the  suit  at  law, 
which  injunction  was  dissolved,  or 
the  coming  in  of  the  answer,  on  the 
ground  that  iS.,  was  individually  and 
solely    responsible;  and  the   Court 
of  Errors  having  reversed  that  de- 
cree,   and    directed    the    Court  of 
Chancery,  by  a  reference  to  a  Mas- 
ter, or  an  issue  at  law,  to  ascertain 
the  damages,  if  any,  which  IF.,  T, 
and  W,,  had  sustained  by  the  non- 
execution,  or  rescinding  of  the  con- 
tract ;  and  the  damages  so  ascertain- 
ed, to  be  levied  on  the  execution  at 
law ;  Held,  that  this  decree  did  not 
conclude  S.,  as  to  the  fact  of  his  in- 
dividual and  sole  responsibility,  nor 
as  to  his  right  to  call  on  the  other 
members    of   the    company,  for  a 


INDEX. 


ratable  contribution  towards  satisfy- 
ing what  might  be  recovered  against 
him  on  the  contract,  513 

6  A.nd  the  cause  having  been,^  after- 
wards, put  at  issue  in  the  Court  of 
Chancery,  and  proofs  taken,  on  an 
appe^  from  the  decree  of  that  Court, 
it  was  held,  that  TT.,  T.  and  W.  were 
entitled  to  recover  against  S.  dama!- 
ges  for  the  breach  of  the  contract,  to 
the  amount  of  their  actual  expendi- 
tures and  losses,  as  far  as  they  had 
proceeded  in  the  •performance  of  the 
contract  on  their  part,  on  the  1st 
August,  1815 ; — that  S.  Was  entitled 
to  contrtbution  from  his  associates, 
who  had  by  their  assent  or  acts  ratifi- 
ed the  contract,  and  that  they  could 
not  under  any  articles  of  the  associa- 
tion, as  to  a  forfeiture  of  their  shares, 
avoid  their  responsibility;  that  the 
injunction  against  the  suit  at  law  be 
continued  until  the  amount  of  such 
contribution  be  ascertained ;  and  that 
the  deficiency  only,  afler  what  re- 
mained of  the  clear  estate  of  the 
company  had  been  applied  towards 
the  payment  of  TT.,  T.  and  W., 
should  be  levied  under  the  judgment 
at  law  against  5.,  ib. 

FLEADING. 

I.  Parties. 
II.  Plea. 

III.  Variance, 

IV.  Pleading  in  Debt. 

V.  Assignment  of  Breaches, 

I.  Parties. 

1  To  support  a  joint  action  by  several 
persons  to  recover  back  money  paid 
to  the  use  of  the  defendant,  it  must 
appear  that  the  money  was  paid  by 
the  plaintifis  out  of  a  joint  fund. 
Doremus  ^  WHbur  v.  Setden,    213 

2.  D.  ^  W,y  partners  in  trade,  being 
joint  endorsers  of  a  promissory  note 
which  had  been  protested  for  non- 
payment, became  msolvent,  and  one 
of  thekn  was  discharged  under  the 
insolvent  act.  They,  afterwards, 
gave  iheir  separate  notes,  which  were 
•ttcoepted  in  payment  by  the  holders 
of  the  original  note,  which  was  de- 
livered up  to  D.  4*  ^'f  who  brought 
an  action  of  assumpsit,  for  so  much 
Vol.  XIX  63 


money  paid,  against  the  prior  en- 
dorsers :  Held,  that  the  payment, 
not  being  made  by  the  plaintifTs 
jointly,  or  as  partners,  nor  out  of  a 
joint  fund,  the  action  was  not  main- 
tainable, 213 
n.  Plea. 

d,  A  protestation,  in  efiect,  admits  the 
allegation  protested  against,  in  the 
suit  ill  which  it  ia  made.  Briggs  v. 
Jhrr,  95 

4.  What  is  traversable  in  pleading,  and 
is  not  traversed  by  the  adverse  party, 
is  admitted,  U>, 

6*  Any  matter  of  defence  which  denies 
what  the  plaintiff  is  bound  to  prove, 
in  the  first  instance,  on  the  general 
issue,  or  be  nonsuited,  ought  not  to 
be  pleaded  specially.  Bank  of  Au- 
burn v.  Weed  j-  Aiken,  300 

6.  The  plea  of  wul  tid  corporation,  in  a 
suit  by  a  corporation,  is  bad,  on  spe- 
cial demurrer,  as  amounting  to  the 
general  issue,  ib, 

7.  A  idea  in  bar  of  the  plaintiff's  action 
must  be  certain  to  a  common  intent, 
and  direct  and  positive  in  the  facts 
set  forth,  stating  them  with  all  neces- 
sary certainty.  Van  Ness  v.  Hamil- 
tony  349 

8.  A  plea  which  professes  to  be  an  an- 
swer to  the  whole  declaration,  but 
omitB  to  answer  a  material  part,  is 
bad  on  demurr^,  ib, 

9.  In  a  plea  of  justification  of  a  libel, 
that  die  subject  comprehends  multi- 
plicity of  facts  tending  to  prolixity, 
is  no  excuse  for  general  pleading ; 
nor  is  it  sufficient  that  the  plea  is  as 
general  as  the  charge  in  the  declara- 
tion :  It  ought  to  state,  specifically, 
the  facts  on  which  the  charge  was 
founded,  so  as  to  give  the  defendant 
an  opportunity  of  denying  and  taking 
issue  upon  them,  ib. 

10.  As  wnete  the  defendant  charged 
the  plaintiff,  b^ing  a  member  of  the 
Council  of  Sevision,  with  receiving 
money  for  services  rendered  in  pro- 
curing an  act  of  incorporation  to  be 
passed,  he  must,  in  the  plea  of  jus- 
tification, state  the  particular  facts 
which  make  out  the  charge,  with 
certainty,  so  that  the  plaintiff  can 
ti^e  issue  on  those  very  facts,       ib. 
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in.  Variance. 

11.  A  small  Tarianoe  between  the  oyer 
of  a  bond  and  the  declaration,  is  not 
regarded :  as  where  in  the  oyer  the 
words  were,  **  or  delay,"  and  in  the 
declaration,  '*  or  other  delay,"  the 
^-ariance  was  held  iaunaterial. 
Henry  v.  Brovm^  49 

IV,  Pleading  in  DehU 

12.  A  covenant  by  the  obligee  of  a  bond, 
not  to  sue  the  obligor,  within  a  cer- 
tain time,  cannot  be  pleaded  in  bar 
to  an  action  on  the  bond,  brought 
before  the  expiration  of  the  time,  for 
it  is  not  a  release,  but  a  covenant 
merely,  for  the  breach  of  which  the 
obligee  has  his  action.  Chandler  v. 
Herrick,  229 

13.  Where  an  agreement  was  entered 
into  between  the  parties  to  a  bond,^ 
payable  by  instalments,  af\er  several' 
of  the  instalments  had  become  due, 
by  which  the  obligor  was  to  deliver 
to  the  obligee  all  me  hops  the  obligor 
should  raise  on  a  certain  farm,  dur- 
ing five  years,  and  the  obligee  agreed 
to  pay  a  certain  price,  and  endorse 
two  thirds  of  the  value  of  the  hops, 
in  each  year,  on  the  bond,  until  me 
same  was  paid :  Heldt  that  admitting 
that  this  agreement  enlarged  the 
term  of  payment  mentioned  in  the 
condition  of  the  bond,  which  was 
doubtful,  yet  it  could  not  be  pleaded 
in  bar  to  an  action  of  debt  Drought 
on  the  bond,  any  time  aAerwards,  or 
within  the  five  years,  ib. 

V.  Assignment  of  Breaches, 

14.  In  an  action  of  debt  on  a  bond, 
where  there  is  an  issue  of  fact,  and 
a  demurrer,  before  the  issue  is  tried, 
the  plaintiff  ought  to  suggest  breach- 
es, and  have  the  damages  on  the 
demurrer  assessed  by  the  same  jury 
who  try  the  issue  of  fact ;  and  not, 
after  verdict,  assign  breaches  and 
issue  a  writ  of  inquiry  of  damages. 
Tuxbury  v.  Miller,  311 

POOR.  ( 

How  a  Settlement  is  gained, 
1 .  Paupers  coming  directly  from  another 
state  do  not  gain  a  settlement  merely 
by  a  year's  residence.     Overseers  of 


Chatham  v.    Ottrseers  of  Middle- 
fiM,  56 

2.  The  second  section  of  the  act  rela- 
tive to  the  poor,  (sen.  24,  c.  184.) 
applies  to  mariners  and  other  per- 
sons arriving  from  some  port  or 
place,  cfuX  of  the  Un^ed  States,  di- 
rectly into  this  state,  ib. 

3.  P.,  by  a  writin£^  not  under  seal,  as- 
signed to  C,  a  lease  in  fee,  for  mxty 
acres  of  land  In  the  town  of  Jtf.,  the 
consideration  of  which  was  a  quit- 
claim deed  by  C  to  P.,  for  lanc^  in 
£r.,^upposea  at  the  time  to  be  worth 
700  dollars ;  but  it  aflerwards  ap- 
peared that  C.  had  no  title  whatever 
to  the  land  so  quit-claimed  by  him, 
in  exchange :  Held,  diat  C  did  not 
acquire  a  title,  legal  or  equitable,  to 
the  lease  so  assigned;  and,  there- 
fore, could  not  thereby  gain  a  settle- 
ment in  M, ;  for  the  land  released 
by  him,  being  of  no  value,  he  could 
not  be  deemed  to  have  paid,  bonajide, 
75  dollars,  or  any  thing,  as  the  con- 
sideration of  the  purchase,  so  as  to 
gain  a  settlement  under  the  act. 
Overseers  ofPompey  v.  Overseers  of 
Latorence,  239 

Vide  SuPEBVisoas  of  Counties. 

PRACTICE. 

I.  Process. 

II.  Change  of  Venue. 
ni.  Particulars  of  Actum. 
IV.  Eemaval    of  a  cause  by  Habeas 
Corpus. 

V.  Interlocutory  Judgment  and  As" 

sessmerU  of  Damages. 

VI.  Trial  and  Putting  off  Trial. 

I.  Process. 

1.  A  seal  of  the  Court  which  has  been 
once  used,  by  being  affixed  to  pro- 
cess which  has  been  filled  up,  though 
not  issued  or  delivered  to  the  sherifi', 
cannot  be  again  used,  by  being  de- 
tached, and  affixed  to  another  writ ; 
and  if  so  used,  the  writ  will  be  set 
aside.     Filkins  v.  Brockway,       170 

n.  Change  of  Venue. 

2.  Where  the  plaintiff  obtains  a  rule  to 
amend  his  declaration,  by  changing 
the  venue,  the  notice  of  trial  has  no 
efilect,  nor  is  the  dc  fsndant  bound  to 
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lake  notice  of  it,  until  he  has  receiv- 
ed notice  of  the  change  of  venue. 
aurk  V.  Belden,  174 

III.  Particulars  of  Action. 

3  An  order  for  the  plaintiff  to  furnish 
a  bill  of  particulars,  is  not  granted 
without  an  affidavit  showincc  the  ne- 
cessity of  such  an  order.  WUUs  v. 
Bailey,  268 

lY .  RemotHil  of  a  cause  by  Habeas  Corpus, 

4.  When  an  action  is  removed,  by 
habeas  corpus^  from  the  Court  of 
Common  Pleas,  to  this  Court,  the 
plaintiff  is  entitled  to  special  bail,  if 
the  defendant  was  held  to  bail,  in 
the  Court  below,  though,  if  the  suit 
had  been  originally  commenced  in 
the  Supreme  Court,  no  bail  would 
have  been  required.  Kirkham  v. 
Fox,  126 

V.  Interlocutory  Judgment,  and  Assess-^ 
ment  of  Damages. 

Vide  Amendment. 

VI.   Trial,  and  Putting  off  Trial. 

5.  Where  the  trial  of  a  cause  is  put  off, 
on  payment  of  costs,  the  defendant 
is  bound  to  pay  the  costs,  instarUer, 
without  any  previous  demand  of  the 
plaintiff;  but  if  the  defendant  neg- 
lects to  do  so,  and  the  plaintiff  has 
his  costs  regularly  taxed,  and  pay- 
ment is  demanded  of  the  defendant's 
attorney,  which  is  refused,  the  plain- 
tiff is  entitled  to  an  attachment  im- 
mediately against  the  defendant. 
Jackson,  ex  dem.  Piiikney,  v.  Pell, 

270 

6.  If,  on  the  trial  of  a  cause,  the  facts 
of  the  case  are  indisputable,  and  the 
Judge  has  doubts  as  to  the  law,  he 
may  advise  the  jury  to  find  a  verdict 
subject  to  the  opinion  of  the  Court 
on  a  case  ;  but  if  either  party  refuse 
to  consent  to  that  course,  it  seems 
most  proper  for  the  Judge  to  decide 
the  point  of  law,  giving  the  party 
against  whom  he  decides  leave  to 
make  a  case.  If  the  facts  are  dis- 
putable, and  there  is  ai^  thing  within 
the'  province  of  the  jury  to  consider, 
and  either  party  objects  to  a  verdict, 
subject  to  the  opinion  of  the  Court  or 


a  case,  the  course  seems  to  be,  for 
the  Judge  to  submit  the  case  to  the 
jury,  with  such  remarks  on  the  law 
and  the  facts  as  the  circumstances 
of  the  case  may  require.  Ely  v. 
AdaTns,  313 

Vide    Bill    of  Exceptions.    Error. 
Evidence.    Court  of  Errors. 

promissobt  notes. 

Vide  Bills  of  Exchange  and  Promis- 
sory Notes. 

registry  of  mortgages. 

Vide  Deed. 

registry  of  deeds. 

Vide  Deed. 
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RELEASE. 

,A  covenant  by  the  obligee  of  a  bond 
not  to  sue  the  obligor,  within  a  cer- 
tain time,  is  not  a  release,  but  a  cove- 
nant mejely,  for  the  breach  of  which 
the  obligor  may  have  his  action. 
Chandler  v.  Herrick,  129 

Vide  Ejectment. 

REPLEVIN. 

Eeplevin  lies  for  property  taken  by 
virtue  of  a  warrant  issued  by  a 
Court-Martial  of  the  United  States, 
to  the  marshal  of  the  district  to  col- 
lect a  fine  imposed  by  the  sentence 
of  the  Court  on  the  plaintiff,  as  a  pri- 
vate in  the  militia  of  the  state  of 
New^York,  for  refusing  to  rendez- 
vous and  enter  the  service  of  the 
United  States,  in  obedience  to  the 
orders  of  the  commander-in-Chief 
of  the  militia,  Sec.  Mills  y.  Martin,  7 

Vide  Courts-Martial  of  the  XTntted 

States. 

res  judicata. 

Vide  Partnership,  4,  5. 


S 


SALE  OF  CHATTELS. 

1.  A  purchaser,  with  knowledge  that 
the  goods  purchased  are  claimed  by 
a  third  person,  if  he  voluntarUv  pays 
^be  price  of  the  goods  to  such  per- 
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ftott,  cannot,  afterwards,  in  a  suit 
bronght  by  the  vender  against  him, 
for  the  pnce,  set  up  want  of  title  in 
the  Tender,  and  that  he  had  paid  the 
price  to  the  true  owner,  as  a  de« 
fence.  Yibhard  v.  Johnson,  77 
12.  Alitevy  if  the  purchaser  was  com* 
pelled  to  pay  the  price  to  another 
person  wno  dakaed  lire  property, 
and  brought  an  actixm  against  himt 
and  recoTered,  ib, 

3.  W.  haying  married  the  daughter  of 
the  plaintiff,  a  widow,  went  to  re- 
side with  her,  in  her  house,  and 
took  upon  hin»elf  die  entire  ma- 
Aagement  of  the  family,  as  its  head^ 
Having  become  insolvent,  W,  broke 
up  his  establishment,  sold  his  car« 
riage,  discharged  his  servants,  &c., 
and  resigned  the  management  of  the 
fiunily  to  the  plaintiff,  who,  after^ 
wards,  had  the  sole  and  exclusive 
direction  of  the  household,  and  de- 
frayed all  its  expenses.  The  furni- 
ture of  W.  continued  to  be  used  in 
the  family,  as  before,  except  the 
platey  which  was  packed  up  in  boxes. 
The  plaintiff,  at  the  request  of  W«, 
lent  him  her  notes  to  a  large  amount, 
payable,  at  different  periods,  to  a 
creditor  of  PT.,  and  W,  covenanted 
to  pay  the  notes  when  they  became 
due;  and,  in  consideration  of  the 
notes  so  given,  executed  a  -bill  of 
sale  to  the  plaintiff  of  his  plate  and 
furniture  in  her  house,  the  value  of 
which  was  much  less  than  the 
amount  of  the  notes.  There  was  no 
other  delivery  of  the  furniture  and 
plate  than  what  was  to  be  inferred 
from  the  circumstances  here  stated : 
Hdd,  that  die  possession  of  the  fur- 
niture and  plate  was  transferred  to 
the  plainUS';  and  that  the  transac- 
^Qn'F»?  PPf  fraudwlont  as  against 
CTe4UQW ;  tut  hoTf^  Jld^,  and  foy  a 
valuable  poi^iqeri^tioa.  ijftlJw  ^' 
Hard,  2^8 

4.  Though  in  i|n  fjptiqn  founded  on  a 
warraiUy  of  tbfi  8oun4>^6ss  of  a  chat- 
tel, it  is  necessary  to  prqve  the  war* 
ranty;  yet  it  is  npt  qepessary  to 
show  that  it  was  mad^  iii  ^ress 
words:  but  any  representation  of 
the  state  of  the  thing  sold  by  t)^p  4^* 
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fendant,  or  a  direct  or  express 
affirmation  by  him  of  its  quality  and 
condition,  showing  his  intention  to 
warrant,  is  sufficient.     Chapman  v. 

Vide  Bailxert. 

SCIRE  FACUS. 

Where  an  execution  is  delayed-  for 
more  than  a  year  and  a  day,  at  the 
reouest,  or  with  the  consent  of  the 
defendant,  or  by  an  injunction  out 
of  chancery  obtained  by  him,  the 
plaintiff  may  take  out  execution, 
without  a  previous  sdre  fades. 
United  States  v.  Hmford,  173 

SKT-OFP. 

1.  'Where,  on  receiving  notice  from  the 
assignee  of  a  bond,  of  the  assign- 
ment, the  obligor  paid  to  the  assignee 
100  dollars,  and  promised  to  pay  the 
residue,  without  mentioning  any  de- 
mand, or  set-off  against  the  assigner ; 
in  an  action,  afterwards,  brought  on 
the  bond,  it  was  hdd,  that  the  de« 
fendant  could  not  set-off  any  demand 
against  the  assigner,  existing  prior 
to  the  bond,  but  that  it  was  to  be 
presumed,  from,  the  promise  of  the 
defendant,  and  his  silence  on  the 
subject  of  a  set-off,  that  his  claim 
against  the  obligee  had  been  previ- 
ously settled.    Henry  v.  Brown^  49 

2.  A  debt  or  demand,  to  be  set-off,  must 
be  a  debt  or  demand  existing  at  the 
commencement  of  the  plaintiff's  suit 
Jeffers<m  County  Bank  v.  Chapman^ 

322 

3.  Whether  a  previous  demand  of  pay- 
ment of  a  bank  note  at  the  bank,  is 
requisite  to  enable  the  holder  to  set- 
off^ such  note  in  a  suit  brought 
against  him  by  the  bank?  Qy^ere,  ib* 

4.  The  refusal  of  a  hank  to  pay  in 
spede,  and  the  consequent  stoppage 
of  the  payment  of  its  bills,  is  not 
^pch  evidence  of  its  insolvency,  as 
ifiSi  nieven^,  p^  Uiat  ground*  a  boruL 
jwe  j^ufchff^er  or  hq}def  qf  Jbeir  bUls, 
after  that  time,  ffqn^  sqtt^qg  qff  sucl^ 
bills,  in  a  suit  brought  against  hiiq, 
by  the  bank,  ik* 

6.  Where  (he  defendant  purchased  a 
judgment  against  0.  who  then  held 
US  payee,  tho  note  of  the  defendanti 
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and  O.  afterwards,  and  after  the 
note  waa  due,  transferred  it  to  the 
plaintiff:  Held^  that  the  defendant 
might  €et-oflr  the  judgment  in  a  suit 
hrought  by  the  plaintiff  on  the  note. 
Ford  V.  Stuartt  342 

SETTISMENT  OF  THE  FOOR. 

Vide  PooB. 

SHERIFF. 

Where,  in  the  coikdition  of  a  bond 
taken  by  the  sheriff,  on  suffering  a 
prisoner  in  execution  to  go  at  large 
within  the  limits  of  the  gwd  liberties^ 
the  sheriff  added  to  the  condition  of 
the  bond  authorized  by  statute,  "  that 
the  prisoner  should^  at  the  reqttest  of 
the  sheriff,  again  surrender  himsdf 
to  the  prison"  4*c. :  Held,  that  the 
bond  was  void,  as  taken,  colore 
qfficUy  in  terms  not  authorized  by  the 
statute.    Sullivan  v.  Alexander^  233 

Vide  Execution.    Bail.    Costs. 

SLAVE. 

1.  Though  the  owner  of  a  slave  exe- 
cutes a  deed  of  manumission,  but 
does  not  deliver  it  to  the  slave,  or  to 
some  person  for  his  benefit,  the  ma- 
numission is  not  complete,  and  the 
*lave  is  not  free.  Petry  v.  Christy^  63 

5.  G.,  the  owner  of  a  slave,  told  him, 
that  if  he  would  procure  good  notes 
for  200  dollars,  and  give  his  own 
note  for  75  dollars,  he  would  imme- 
diately manumit  and  set  free  him, 
his  wife,  and  child  :  The  slave,  ac- 
cordingly, procured  notes  for  200 
dollars,  &c.,  which  G.  approved,  and 
made  out  a  deed  of  manumission, 
and  procured  the  usual  certificate 
from  the  overseers  of  the  poor ;  but 
refused  to  deliver  the  deed,  and  kept 
it  and  the  other  papers  in  his  hands, 
for  more  than  two  years,  during 
which  time  he  held  the  man,  his 
wife,  and  child,  as  his  slaves  :  In  an 
action  brought  on  one  of  the  notes 
so  procured  and  delivered  to  6.  by 
him  against  the  maker :  Held,  that 
tliere  was  a  failure  of  the  considera- 
tion on  whfch  th^  notes  were  given, 
«nd  th^  Q,  w^  x^Q\  ei^titl^d  to  re- 


STATUTES     C0NSTBT7ED,     EXPLAINED,     OB 

CITED. 

1794.  January  8,  Sess.  17,  c.  1.  (Milita- 
ry bounty  lands,)  82 

1800.  April  1,  Sew.  23,  c.  78.  (Utica 
Turnpike  Toll,)  442 

ISOl.  April  7,  Sea,  24,  c.  164.  (Duty 
on  Strong  liquors,  &c.)  248 

Haidi  21,  Sm.  24,  c.  47.  (Double 
Costs,)  167 

April  8,  Sess.  24,  c.  184  (Poor,)  56 

1808.  April  8,  Sess.  31,  c.  192.  (SetUe- 
ment  of  Poor,)  56 

1813*  March  5,  Sess.  36,  c.  24.  (Sup- 

Sression  of  Immorality,)  39 

larch  19,  Sess.  36,  c.  25. 
(Towns,)  193 

,  Sm.  36,  c.  32.  (Mort- 
gages,) 281 

— .. ,  Sess.  36,  c.  33.  (High- 
ways,) 272 

— ^—  April  5,  Sess.  36,  c.  53.  (Justices' 
Courts,)  271 

-*— ^  April  6,  Sess.  36,  c.  71.  (Banking 
Associations,)  1 

April  9,  Sess.  36,  c.  86.  (Justices' 

Courts,)  376 

April  10,  Sess.  36,  c.  92.     (St. 

Regis  Indians,)  127 

April  12,  Seu.  36,  c.  96.  (Costs,) 

168 

' — ■■'  ■  ■■*,  Sess.  36,  c.  97.  (Deeds,) 

80.281 

1814.  February  4,  Sess.  37,  c.  5.  (Deeds, 
Military  bounty  lands,)  81 

1816.  April  12,  Sess.  39,  c..95.  (Village 
of  Brooklyn,)  175 

1817.  April  5,  Sess.  40,  c.  177.  (Poor,) 

56 
1S18.  April  10,  Sess.  41,  c.  94.  (Justices 
of  the  Peace,)  171. 195. 264.  276, 
277.  337. 

April  2li  Sess.  41,  c.  253.  (Bank 

of  Chenango,)  326 

1820.  April  14,  Sess.  43,  c.  245.  (Mili- 
tary bounty  lands,)  82 

SUPERVISORS  OP  COUNTIES. 

Supervisors  are  not  obliged  to  allow 
any  charge  for  services  relative  to  a 
jpaaiper,  ui^less  a  previous  order  of  a 
Justice  has  been  obtained,  or  the  ser- 
vices have  been  rendered  by  reouest 
of  the  oveiseers  of  the  poor,  and  the 
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account  presented  to  them  for  adjust- 
ment. Hull  V.  Supervisors  of 
Oiieida,  269 

Vide  ]\La.ndamus.    Higuwavs. 

SURETY. 

1.  Where  a  surety  for  a  Commissimier 
of  LoanSi  was  sued  on  a  bond  given 
pursuant  to  the  act,  {ms,  31,  c.  216,) 
passed  the  11th  of  AprU^  1808,  for 
the  faithful  discharge  of  the  du- 
ties of  that  office,  it  is  no  defence, 
that  the  comviissioner,  after  a  default, 
resigned  his  office,  which  was  im- 
mediately accepted  by  the  Council 
of  Appointmaity  who  appointed  a 
siico(^ssor,  whereby  the  defendant 
was  lulled  into  security,  &c.,  for  the 
13th  section  of  the  act,  in  regard  to 
its  direction  to  the  Council,  in  this 
respect,  was  unconstitutional  and 
void.     People  v.  Foot,  68 

2.  Where,  in  consideration  that  the 
plaintiff  would  sell  and  deliver  goods 
to  ff.,  and  take  the  promissory  note 
of  H.,  endorsed  by  X).  and  R,,  pay- 
able in  six  months,  as  collateral 
security,  the  defendant  undertook 
and  promised,  "that  the  note  was 
good  and  collectable  after  due  coarse 
of  law :"  Heldy  that  the  plaintiff  was 
bound  to  prosecute  the  maker  of  the 
note,  as  well  as  the  endorsers,  with 
due  legal  diligence,  before  he  could 
resort  to  the  defendant  on  his  gua- 
ranty.    Moakletj  V.  Riggs,  69 

3.  And  the  plaintiff,  having  neglected 
to  sue  the  maker  of  the  note,  for 
seventeen  months  afler  it  became  due, 
when  the  maker  had  been  discharged 
under  the  insolvent  act :  Held,  that 
the  defendant  was  discharged  from 
his  guaranty,  t^. 


TAXES. 

Vide  Collector  of  Taxes. 

TOWNS. 

1 .  The  12th  section  of  the  "  act  relative 
to  the  duties  and  privileges  oftoums," 
(sess.  36,  ch.  25.  2  K  R.  L.  125,) 
does  not  authorize  a  town  to  impose 
a  penalty  on  a  stranger,  or  person 
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having  no  right,  for  cutting  grass  on 
the  salt  meadows  or  conunon  lands 
of  the  town,  contrary  to  a  by-law 
made  by  the  town-meeting  for  that 
purpose;  but  the  town  must  resort 
to  the  common  law  remedy,  to  re- 
cover damages  for  the  alleged  tres- 
pass.    Foster  V.  Rhoads,  191 

Jmntuca. 

2.  It  seems  that  tiiie  saiU  meadowtf  isc., 
in  the  bay  of  Jamaica,  are  pait  of 
the  common  lands  belonging  to  that 
town,  and  not  the  soil  or  freehold  of 
the  freeholders  and  in^bitanttf  of 
the  town  as  tenanis  in  commoo     ih. 

TRESPASS. 

1.  If  an  act  done  cause  immediate  vtf 
jury,  whether  it  be  intentional  or  not, 
trespass  lies ;  and  if  done  by  the  co- 
operation of  several  persons,  all  are 
trespassers,  and  all  may  be  sued 
jointly,  or  one  is  liable  for  the  injury 
done  by  all ;  but  it  must  appear  that 
they  acted  in  concert,  or  that  the  act 
of  tne  one  sued,  naturally  and  ordi- 
narily produced  the  acts  of  the 
others.     Guille  v.  Stvan,  381 

2.  As  where  the  defendant  G.  ascended 
in  a  balloon,  which  descended  a 
short  distance  from  the  place  of  its 
ascent,  into  the  plaintiflTs  garden; 
and  the  defendant  being  entangled, 
and  in  a  perilous  situation,  called 
for  help,  and  a  crowd  of  people 
broke  tii  rough  the  fences  into  the 
plaintiff  ^s  garden,  and  beat  and  trod 
down  his  vegetables,  flowers,  &c. : 
Held,  that  though  ascending  in  a 
balloon  was  a  lawful  act,  yet,  as  the 
defendant^  descent,  under  the  cir- 
cumstances, would  ordinarily  and 
naturally  draw  the  crowd  into  the 
garden,  either  from  a  desire  to  assist 
him,  or  to  gratify  a  curiosity  which 
he  had  excited,  he  was  answerable, 
in  trespass,  for  all  the  damages  done 
to  the  plaintiff's  garden,  ii, 

3.  Every  unwarrantable  entry  on  the 
land  of  another,  whether  inclosed  or 
not,  is  a  trespass.     Wells  v.  HoweXL, 

385 

4.  As  where  the  defendant's  ca.tle  en- 
tered the  uninclosed   field  'of  the 
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plaintifT,  and  destroyed  the  grass ; 
it  not  appearing  that  there  was  any 
regulation  '  of  me  town  as  to  fences, 
VT  as  to  cattle  running  at  large : 
Held,  that  the  defendant  was  liable 
for  the  damages,  in  an  action  of  tres- 
pass, 385 

Vide  JUEISDICTION. 
TI^OVBB* 

1.  In  an  action  of  troTer  for  a  promis- 
sory note,  it  is  not  necessary  to  give 
notice  to  die  defendant,  to  produce 
the  note  alleged,  to  be  coaverted. 
If  the  ntfle  is  shown  to  be  in  the  pos- 
session of  the  defendant,  or  under 
his  control,  the  action  is  notice.  Bis^ 
$el  ▼.  Drake,  66 

2.  Where  a  defendant  had  left  the 
note  with  an  attorney,  a  demand  of 
an  order  on  the  attorney  for  the  note, 
and  the  refusal  by  the  defendant  to 
giTe  such  order,  contrary  to  his  duty, 
is  sufficient  evidence  of*a  cativer' 
sum,  ib, 

3.  Where  the  note  was  described  in  the 
declaration,  as  for  180  dollars,  and 
the  note  proved  to  be  in  the  posses- 
sion of  the  defendant,  was  tor  300 
dollars,  the  variance  was  held  latal, 

ib. 

4.  Though  the  declaration  alleged  that 
the  note  in  question,  was  to  pay  to 
the  plaintiff,  or  his  order,  a  certain 
sum  of  money,  to  wit,  the  sum  of  180 

'  dollars ;  the  verdict  does  not  dis- 
pense with  proof  of  the  particular 
sum  alleged,  ib. 

6.  If  the  plaintiff  cannot  state  the  pre- 
cise amount  of  the  note  of  which  he 
is  dispossessed,  he  may  state  that  it 
was  of  great  value,  to  wit,  of  the 
value  of  a  certain  sum,  ib, 

TUBNPIKS  BOADS. 

A  light  (me-horse  wagoit^  with  a  frame 
box,  swelled  sides,  painted  in  imi- 
tation of  panel  work,  a  crooked 
bolster,  a  cnair  seat,  with  wooden 
springs,  in  which  were  two  passen- 
gers, a  trunk,  a  box,  a  bag  of  oats 
and  a  bottle,  is  not  ''  a  pleasure  car- 
riage with  one  horse,"  within  the 
meaning  of  the  act,  ( Ses$.  23,  ch. 
78,)  passed  April  1,  1800,  to  esta- 


blish a  turnpike  road  company  for 
improving  the  state  road  from  the 
house  of  J.  H.  in  the  village  of  Ulica, 
in  the  county  of  Oneida,  to  the  vil- 
lage of  Cayuga,  ^c.,  and  of  the  acts 
passed  in  addition  thereto,  and  in 
amendment  thereof;  and  is  not, 
therefore,  subject  to  a  higher  toll 
than  six  cents,  or  the  toll  for  "  a  one- 
horse  cart,"  in  passing  through  the 
toll  gate  on  the  north  branch  of  the 
Seneca  Turnpike  Boad,  in  the  town 
of  Manlius.  Pardee  v.  Blanchard, 
in  error,  442 

TISTTBir. 

1.  The  plaintifis,  who  were  in  the  prac- 
tice of  receiving  the  produce  of  the 
defendant,  a  coimtry  merchant,  and 
freighting  the  same  to  New-York, 
and  accepting  his  drafts,  under  an 
engagement  that  the  produce  was 
to  be  in  their  store,  at  or  before  the 
time  the  drafts  became  payable, 
charged  a  commission  of  two  and  an 
half  per  cent,  on  all  adfvances  made 
by  them  to  meet  the  drafts,  where 
the  defendant  had  no  funds  in  their 
hands,  and  the  interest  from  the 
time  the  different  items  of  their  ac- 
count became  due :  Held,  that  the 
commission,  in  this  rise,  was  not 
usurious,  or  a  cover  for  an  usurious 
transaction ;  but  a  customary  allow- 
ance for  the  trouble  and  mconve- 
nience  of  transacting  the  business. 
Trotter  and  others  v.  Curtis,       160 

2.  Where  a  note  is  given  in  renewa' 
of  a  former  note,  and  a  premium,  or 
interest  above  seven  per  ceitt.  is  ex- 
acted for  the  renewal,  the  new  note 
is  usurious  and  void,  although  a 
separate  note  was  given  for  the  pre- 
f/dum :  but  the  antecedent  note  is 
not  thereby  destroyed.  Syxtrtioout 
V.  Payne,  294 

3.  Where  a  note  so  made  in  renewal 
of  another  note,  on  an  usurious  con- 
sideration, was  passed  by  the  de- 
fendant to  the  plaintiff,  in  part  pay- 
ment of  the  consideration  for  the 
sale  and  conveyance  of  land :  He^d, 
that  the  plaintiff  who  had  sued  the 
endorser  of  the  note,  and  failed  to 
recover,  because  of  the  usury,  might 
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maintain  astuTnpsit  br  the  amount 
upon  the  original  contracti  the  note 
being  deemed  a  nnillity,  294 

4.  If,  in  a  loan  of  money,  the  lender 
impoees  on  the  borroweri  as  a  condi- 
tion of  the  loan,  property  taken,  in 
part  of  the  sum  lent,  at  a  higher 
value  than  it  is  worth,  it  is  usurv, 
within  the  statute.  Stuart  ▼.  Mt' 
ehanics*  arid  Farmer^  Bank^  in  er- 
ror, 496 

6.  But  where  goods  or  the  notes  of  a 
bank,  or  of  a  third  person,  constitute 
part  of  the  loan,  and  the  value  of 
such  goods  is  uncertain,  and  the 
borrower,  voluntarily,  of  his  own 
accord,  offers  to  take  the  goods  at  a 
certain  price,  or  the  notes  of  a  per- 
son in  credit,  at  pat,  it  teems  that 
the  loan  will  not  be  usurious,       ib. 

Vide  Assumpsit.     Chenango  Bank. 

VABIANCB. 

ViAe  TaoVBR. 

VENDEB  AND  VENDEE. 

Vide  Sale  of  Chattels. 

UnCA  INSURANCE  COMPANY. 

Vide  Corporation. 

WAR. 

Vide  Agreement. 

WAY. 

Vide  Action  on  the  Case. 

WILL. 

Proof  of  a  Wai 

I.  One  of  the  subscribing  witnesses  to 
a  wUl,  if  he  can  prove  all  the  solem- 
nities required  by  the  statute,  is  suf- 


ficient for  the  plaintiff;  but  if  the 
witness  called  can  only  prove  hit 
own  signature,  other  witnesses,  if 
living,  must  be  produced ;  <Nr,  if  they 
be  dead,  tbeir  handwriting  and  that 
of  the  testator  must  be  proved,  and 
it  is  then  a  question  of  fact,  whether, 
under  all  the  circumstances,  all  the 
requisites  of  the  statute  have  been 
complied  with,  /ocibon,  ex  dem. 
Le  Uranget  v.  Le  Grmnge^  386 
2.  Where  one  of  the  witnesses  toa  will 
Was  called,  and  proved  his  own  sig- 
nature, and  that  of  another  subscrib- 
ing witness,  who  was  disid,  but  the 
witness  had  lost  all  recollection  of 
the  fiicts  and  circumstances  of  the 
execution  of  the  wUl,  and  had  no 
knowledge  of  the  testator:  Held^ 
that  this  was  not  sufficient  proof  of 
the  execution  of  the  will ;  but  that 
die  third  subscribing  witness,  who 
was  living  within  the  jurisdiction  of 
the  GAirt,  ought  to  be  produced,  ib. 

WRrr. 

1.  The  thirty-Jirst  article  of  the  consti- 
tution which  ordains,  "  that  all  writs 
and  proceedings  shall  run  in  the 
name  of  the  people  of  the  state," 
&c.,  applies  only  to  the  Court  of 
Chancery  and  Courts  of  Record, 
having  common  law  jurisdictiou. 
Dickenson  v.  Rogersy  279 

2.  A  warrant,  therefore,  iseued  by  a 
Justice  of  the  Peace,  or  other  ma- 
gistrate acting  as  a  conservator  of 
the  peace,  may  be  either  in  the  name 
of  the  people,  or  of  such  magistrate ; 
and  it  is  most  usually  in  the  name 
of  the  Justice,    •  ib. 


END  OF   THE   NINETEENTH   VOLttaS. 
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